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The Evolution of

“Pro Rata”
Contribution
and Apportionment
Among

“Joint”
Tort-Feasors
By M. Natalie McSherry

M

aryland tort lawyers may need to re-think their understanding of
joint tort-feasor liability under a recent decision from the Court
of Special Appeals. The Maryland Uniform Contribution Among
Joint Tort-Feasors Act, Md. Code Anno., Cts. & Jud. Proc. §3-1401 et seq.,
defines joint tort-feasors as “two or more persons jointly or severally liable
in tort for the same injury to person or property . . . .” Under the statute, one
who meets that definition, and who discharges the common liability or pays
more than a pro rata share of the common liability, has a claim against the
other(s) for contribution. And, of course, where one “joint tort-feasor” pays
a sum to the injured person and obtains a release from the injured person,
that “reduces the claim against the other tort-feasors in the amount of the
consideration paid for the release or in any amount or proportion by which
the release provides that the total claim shall be reduced, if greater than the
consideration paid.” Cts. & Jud. Proc. §3-1404. It also relieves that settling
joint tort-feasor from liability for contribution, if the release “provides for a
reduction, to the extent of the pro rata share of the released joint tort-feasor,
of the injured person’s damages recoverable against all other tort-feasors.”
Md. Cts. & Jud. Proc. §3-1405. Historically, in Maryland, under its concept
of joint and several liability, “pro rata” has meant: in equal shares, depending on the number of actual tort-feasors (not counting those who are only
vicariously liable for the negligence of others).
September 2014
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For those who do tort work,
although apportionment of cause
or damages among one or more
defendants may be argued in settlement or mediation, it has not been
thought that there was an avenue
for such an argument at trial. So,
the least liable is always encouraged to pay more, because all will
otherwise go down together. A
recent decision of the Maryland
Court of Special Appeals, however, has raised questions about this
understanding.
To set the stage, one must first
recall the opinion in Swigert v.
Welk, 213 Md. 613 (1956), where
a passenger injuried in a motor
vehicle accident settled with Welk,
the driver of the other car, and
then sued Swigert, the driver of
the car in which the plaintiff was
6
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riding. Swigert impleaded Welk,
who promptly moved for summary
judgment based on the release he
had obtained from the Plaintiff passenger. In that release, the Plaintiff
had consented to a pro-rata reduction of any damages awarded to her
in any action against Swigert. The
Court of Appeals, however, held
that, because the release denied
joint tort-feasor status, Swigert still
had a right of contribution. If the
jury determined that Welk was a
joint tort-feasor, then the release
would provide for reduction of the
verdict. The court commented, in
dicta, that, if pro-rata reduction
was applied, the judgment would
be reduced by one-half, based on
the number of joint tort-feasors.
213 Md. 613, 619.
A little over 20 years later, the
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Court of Special Appeals considered the case of Lahocki v. Contee
Sand & Gravel Co., Inc., 41 Md.App.
579, 398 A.2d 490 (1979). In that
case, an injured passenger sued
the driver of the van in which he
was riding, a road contractor, and
General Motors (GM), the manufacturer of the van, for injuries
suffered when the van ran off the
road in a construction zone and the
roof came off of the van, resulting
in serious injuries to the plaintiff. Plaintiff claimed, with respect
to GM, that there were insufficient welds on the roof of the van.
Plaintiff settled with the driver for
$300,000 before trial. At trial, there
was a directed verdict in favor of
the road contractor, but the jury
returned a verdict against GM of
$1.2 million for the passenger and
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$300,000 for him and his wife on a
loss of consortium claim.
This was an enhanced injury
claim: the claim was not that GM
had caused the accident but that it
was responsible for the fact that the
plaintiff’s injuries were “enhanced.”
The court had before it the question
of the effect of the release of the
driver on the verdict against GM.
The Court referenced the Restatement
of Torts (2nd) § 433B(2), which states
that, “where the tortious conduct of
two or more actors has combined to

bring about the harm to the plaintiff,
and one or more of the actors seeks
to limit his liability on the ground
that the harm is capable of apportionment among them, the burden
of proof as to the apportionment is
upon each such actor.” With regard
to the effect of the joint tort-feasor
release with the driver, the court
acknowledged that the driver could
not be responsible for the defective
roof since the jury had been instructed that, if Mr. Lahocki would have
suffered the same injuries in the

accident in any event, irrespective
of the defective roof, GM would not
be liable at all. Therefore, the court
concluded, the jury verdict against
GM reflected its conclusion that the
injury resulting from GM’s defective
van was $1.5 million. But, said GM,
if the driver was a joint tort-feasor
because he was responsible for all
foreseeable consequences of his negligence, it should get the benefit of
“pro rata” reduction as provided in
the release.
The court began by pointing out
that “pro rata” was not defined in
the Uniform Act, but in an attempt
to interpret it, the court engaged in
a lengthy discussion of legislative
history and other sources. The court
relied heavily on a paper read before
the Barristers Club of Baltimore
in 1948 by Wendell D. Allen of
the Baltimore Bar, entitled “Joint
Tortfeasors; Contribution, Indemnity
and Procedure.” Mr. Allen’s “Paper,”
which appears to have been historically the only source of interpretation available to the Maryland Bar
following adoption of the Uniform
Act, proclaims that:
“We all agree, however, that prorata share as used in the 1941 Act
means that the burden is distributed among joint tortfeasors in
numerical shares or proportions
based on the actual number of
tortfeasors, regardless of whether
the plaintiff originally sued two
or more defendants or whether a
single defendant impleads a third
party, for example, 50 percent Each
as to two tortfeasors, or 33 1/3 percent Each as to three tortfeasors.”
W. Allen, Supra at 10.
The court, after acknowledging
that Mr. Allen cited absolutely no
authority for this interpretation

8
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other than common practice, referenced the dicta to the same effect
found in Swigert and said:
“Apparently, then, the Court of
Appeals fell into the ‘We’ that Mr.
Allen proclaims ‘all agree’ and the
definition of per person, despite
the Commissioner’s Notes to the
Uniform Act that it was intentional
not to define ‘pro rata’ . . . although
it might be helfpul to define this
phrase, the draftsmen of the Act
feel that in view of the difficult in
stating a concise definition and
because of its well-established
meaning in various contexts, the
attempt of statutory definition
would prove more harmful than
otherwise.” 41 Md.App. 579,618.
The court then discussed how those
“well-established meanings in various
contexts” vary from the per person
meaning given the term by Mr. Allen
and by the Court in Swigert. The opinion eventually falls back to the Black’s
Law Dictionary definition:
“proportionately; according to
certain rate, percentage, or proportion. According to measure,
interest or liability.”
41 Md.App. 579, 619.
Therefore, said the court, the use
of the generic term comprehends
either the expressly defined proportionate dollar formula or any other
amount or proportion by which the
release provides the total claim shall
be released, incorporating §3-1404.
After this lengthy discussion of
statutory interpretation, however,
because the case involved a release,
the court said that the real question
was not what the legislature intended,
but what the parties intended in their
release, and held that the parties had
clearly “intended to convey an express

unquestioned understanding of the
numerical proportion which ‘we all
agree’ the term pro rata meant.” 41
Md.App. 579, 621. The court said that
it was doing so to avoid “unfairness
of a sudden, unexpected change of
definition after long and obvious public reliance upon Swigert dicta despite
our recognition that such dicta is not
binding upon us.” 41 Md. App. 579,
621. Having already said that it did
not need to reach a holding regarding statutory interpretation because
the document here was a contract, the
court nonetheless held that “the term
‘pro rata share’ as used in section 20
does, and will continue to mean that
which Swigert exemplified it to be, i.e.,
in numerical shares or proportions
based on the number of tortfeasors.”
41 Md. App. 579, 621.
That interpretation had been
followed to the present but may
have been called into question in
a recent decision of the Court of
Special Appeals in Wallace & Gale
v. Carter, 211 Md.App. 488 (2013).
That case involved several asbestos claims, including one by a Mr.
Hewitt, who worked at Bethlehem
Steel from 1946 to 1978, where he was
exposed to asbestos in pipe insulation supplied or installed by Wallace
& Gale (W&G). He was also a longtime smoker (one-half to one pack
per day for 65 years.) He suffered
from smoking-related emphysema
and died from lung cancer in 2008 at
the age of 81. His survivors brought
a claim alleging that his illness and
death were caused by his exposure
to asbestos. At trial, it was not disputed that asbestos exposure was a
substantial contributing cause to Mr.
Hewitt’s lung cancer or that smoking was also a cause of his lung cancer. Plaintiff’s expert testified that he
could not differentiate “which caused

what” because the two exposures are
not just additive, they are synergistic.
At trial, W&G requested that the circuit court permit apportionment of
damages and proffered the testimony
of its expert, who was prepared to
express the opinion that apportionment of damages was possible based
on epidemiologic and other scientific studies. The circuit court did not
allow the testimony. The Court of
Special Appeals reveresed the circuit
court and held that the testimony
on apportionment should have been
allowed.
The opinion begins by stating that
the issue of apportionment concerns
causation, not comparative negligence. Comparative fault or comparative negligence involves determination of the relative percentages
of fault between joint tort-feasors.
Maryland, of course, has explicitly rejected adopting comparative
fault or comparative negligence in
favor of maintaining contributory
negligence. Apportionment of damages, on the other hand, involves
instances where there are two or
more causes and a reasonable basis
exists for determining the contribution of each cause to a single harm.
Apportionment of damages, said
the court, involves looking at the
causes of the injury, not the duties
and breaches of the tort-feasors.
Restatement (Second) of Torts, Section
433A(1)(b). Under this apportionment, the relative fault of the parties
is not considered.
Indeed, the Restatement provides
as follows:
(1) Damages for harm are to be
apportioned among two or
more causes where
(a) there are distinct harms, or
(b) there is a reasonable basis
for determining the con-
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tribution of each cause to
a single harm.
(2) Damages for any other harm
cannot be apportioned among
two or more causes.
Comment a to Section 433A states:
The rules stated in this Section
apply whenever two or more
causes have combined to bring
about harm to the plaintiff, and
each has been a substantial factor in producing the harm, as
stated in §§ 431 and 433. They
apply where each of the causes
in question consists of the tortious conduct of a person; and
it is immaterial whether all or
any of such persons are joined
as defendants in the particular
action. The rules stated apply
also where one or more of the
contributing causes is an innocent one, as where the negligence of a defendant combines
with the innocent conduct of
another person, or with the operation of a force of nature, or with
a pre-existing condition which
the defendant has not caused,
to bring about the harm to the
plaintiff. The rules stated apply
also where one of the causes in
question is the conduct of the
plaintiff himself, whether it be
negligent or innocent.
This Restatement concept of apportionment had been cited with approval
in Mayer v. N. Arundel Hosp. Ass’n Inc.,
145 Md.App. 235, 249–50, 802 A.2d
483, cert. denied, 371 Md. 70, 806 A.2d
680 (2002).
In this case, Hewitt suffered a single harm – death from lung cancer.
According to the defendants’ proffer,
had their expert been permitted to
testify, he would have expressed the
10

Maryland Bar Journal

opinion that occupational exposure to
asbestos and cigarette smoking was
a substantial contributing factor to
Hewitt’s lung cancer and death and
that, based on epidemiologic literature and science, his cigarette smoking contributed 75 percent toward
his lung cancer and his occupational
exposure to asbestos contributed 25
percent. Excluding this testimony, said
the Court of Special Appeals, was
error, and the case was remanded for
a new trial.
On remand, if the case is affirmed
by the Court of Appeals (which heard
oral argument on May 5, 2014), it
will be interesting to see if there is a
hearing in the trial court on a FryeReed or Rule 5-702 challenge to this
expert testimony. With advances in
science and medicine, it is very likely
that experts will be able to offer competent opinions regarding causation
of injuries or conditions previously
considered indivisible. The court recognized this in Gress v. AC&S, Inc.,
150 Md.App. 369 (2003.) However,
the admissibility of this particular
testimony has not yet been addressed
under these tests in this case.
Will this concept of apportionment of causation of damages end
the law of joint and several liability?
It should not, as that law applies only
to indivisible injuries. In Consumer
Protection v. Morgan, 387 Md. 125
(2005), the Court of Appeals accepted
the Restatement’s demarcation that
“the necessary condition for concurrent tortfeasors to be held jointly and severally liable is that they
caused a single injury incapable of
apportionment.” 387 Md. 125, 178.
Apportionment, therefore, is the converse of joint and several liability.
Indeed, this concept of apportionment is entirely separate from many
claims for contribution under the
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Joint Tort-Feasor statute because that
statute defines joint tort-feasors as
“two or more persons jointly or severally liable in tort for the same injury.”
§3-1401(c). Common liability exists
where two or more actors are liable
to the injured party for the same
damages. A right to contribution does
not arise until a joint tort-feasor discharges a “common liability.”
Where apportionment is proven, one defendant would have no
right of contribution from the other,
as no common liability would exist.
However, where this is no basis on
which to apportion the cause(s) or the
injury, contribution would be available. For example, in an asbestos case,
where smoking is an issue as in Carter,
presumably there would be a right
of contribution among the asbestos
defendants – unless, that is, they can
produce experts who can apportion
based on nature or length of exposure
or some other factors.
Another potential application of
apportionment arises in a crashworthiness case, like Lahocki, where the
negligent driver settles all claims
with the injured party and then files
a claim for contribution against the
manufacturer of the vehicle based on
an alleged defect’s causing enhanced
injuries. Can the negligent driver
claim under §3-1405 that he should
be able to recover more than onehalf of the damages paid, on the
argument that the jury should be
allowed to apportion the damages?
It is unclear whether the Carter opinion, if affirmed, would overrule the
dicta in Swigert and Lahocki and allow
for an interpretation of the statutory right of “pro rata” contribution
based on the Restatement concepts of
apportionment, in those cases where
testimony supports something other
than per person apportionment.

Addendum
The Court of Appeals recently
reversed the Court of Special Appeals’
decision (Carter v. The Wallace & Gale
Asbestos Settlement Trust, slip opinion
7/21/14), and held that “apportionment of damages is appropriate only
where the injury is reasonably divisible and where there are two or more
causes of the injury.” (slip op. at 15
and 18) The Court also held that, in
that case, as a matter of law, the injury
was not divisible. In support of that
holding, as a matter of law, that the
injury was not divisible, the Court
cites to several passing comments in
opinions and commentaries that some
harms, such as death, are not divisible,
but there is no indication that there
was a proffer of evidence in any of
those instances on which the cause of
the injury could be divided.
The Court also commented on the
testimony of plaintiff’s expert and a
treatise on asbestos that indicated that
the causal effects of tobacco and asbestos exposure were “multiplicative in
nature, which we are satisfied is indicative of an indivisible injury.” (slip op.
at 24) Judge Irma S. Raker and Judge
Lynne A. Battaglia dissented and said
that they would have remanded this
issue to the circuit court for a FryeReed hearing to determine whether
the defense expert’s theory that the
injury was capable of apportionment
was generally accepted in the scientific community, and disagreed with
the majority that, in all cases, death
is an indivisible injury as a matter of
law. Ms. McSherry is a Principal in
the Baltimore law firm of Kramon &
Graham, P.A.
Ms. McSherry is a Principal in the Baltimore
law firm of Kramon & Graham, P.A.

SOLD
to the highest bidder.
By one of the most trusted auctioneers.
Estate Sales, Commercial Real Estate,
Residential Real Estate, Business Liquidations,
Bankruptcies and Foreclosures,
Antique & Furniture Auctions

Since 1924

Contact Paul Cooper | paul@alexcooper.com
908 York Road, Towson, MD | 410-828-4838 | realestate.alexcooper.com

September 2014

Maryland Bar Journal

11

Allen
V.
Dackman:
Subsequent Developments and
Unanswered Questions Regarding
Its Impact and Potential Impact on
Limited Liability Principles
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By Pierce C. Murphy

In 2010, the Court of Appeals of Maryland concluded
that individual members of a limited liability company
(an “LLC”) may be held personally liable for torts stemming from the LLC’s ownership of real property if, as
a matter of fact, the individual member had personal
involvement in the alleged violation and was within
the class of persons on whom a statutory duty fell.
Allen v. Dackman, 413 Md. 132, 991 A.2d 1216 (2010)
(Greene, J.). The Allen decision examined the interplay
between duties imposed by statute on certain classes
of persons and the limitation of liability afforded to the
individual members of an LLC.
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Allen began as lead paint case
in the Circuit Court for Baltimore
City. Petitioners Monica Allen
and Shantese Thomas, by their
mother and next-friend Monica
D. Allen, sued Hard Assets LLC
(the “Company”), Respondent Jay
Dackman,(“Dackman”) and others for lead paint injuries allegedly sustained while living on property owned by the Company (the
“Property”), which Property the

14
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Petitioners contended was negligently maintained. Dackman was
a member of the Company during
the time it owned the Property and
managed the Company’s day to day
affairs, but never visited the Property
and had no nexus with the Property
other than through the Company.
Petitioners contended that Dackman
could be held liable, individually,
for the injuries because the version
of the Baltimore City Housing Code

September 2014

in effect at the relevant time (the
“Housing Code”) imposed liability
for Housing Code violations on anyone who “owns, holds or controls”
title to the dwelling in question. Balt.
City Code, Art. 13 § 105(jj).
Both the trial court and the Court
of Special Appeals of Maryland concluded, as a matter of law, that
Dackman could not be held liable individually for Petitioners’
injuries. The Court of Appeals of

Maryland reversed, concluding that
whether Dackman owned, held or
controlled title to the Property was
a question for the trier of fact. Judge
Harrell, joined by Judge Adkins in
his dissent, wrote that “any actions
undertaken by Respondent regarding the title to the subject property
were undertaken solely in his capacity as a member of Hard Assets…
Respondent possessed no ability to
‘change or affect’ the title to the
property in his individual capacity.”
(emphasis in original). 413 Md.
132, ___, 991 A.2d 1216, ___ . Both
the Allen majority and the dissent
agreed that Dackman’s ultimate liability depended on whether he was
“an owner” of the Property under
§ 310(a) of the Housing Code; the
majority concluded that he was an
owner and thus could be liable,
while the dissent maintained that
he was not an owner individually,
but rather only a member of the
Company which was the owner of
the Property. Allen raises significant questions about the extent to
which a statutorily imposed duty
may abrogate some or all of the
protections afforded to individuals
acting on behalf of business entities.
The pertinent Housing Code
imposed certain duties on any “owners or operators” of property and
defined owner as “any person, firm,
corporation . . . who . . . owns, holds
or controls the whole or any part
of the freehold or leasehold title to
any dwelling or dwelling unit, with
our without accompanying actual
possession thereof . . . .” Balt. City
Code, Art. 13 § 105(jj) (as excerpted
in Allen). Petitioners contended that
Dackman owed and violated such
a duty to them because he was an
owner of the Property, as defined
in the Housing Code. Applying the

canons of statutory construction to
the Housing Code’s definition of
owner, the Allen court concluded
“that the [Baltimore] City Council
intended to expand the meaning of
the term ‘owner’ so that it referred
not only to those who own the title to
a dwelling, but also to a wider group
of individuals who hold or control title.” 413 Md. at ___, 991 A.2d
at ____. The Allen court acknowledged that Dackman “did not own
or hold title to the property” and
thus focused its analysis on whether
he “controlled title to the property.”
Looking to Dyer v. Criegler, 142 Md.
App. 109, 788 A.2d 227 (2002), and
Black’s Law Dictionary, the court
concluded that the appropriate test
was that Petitioner controlled title if
he “had an ability to change or affect
the title” to the Property. Under
this test, the Allen court explained,
a reasonable trier of fact could find
Dackman to be an owner under the
Housing Code because he, among
other things, ran “the day-to-day
affairs” of the Company, signed
the real estate documents when the
Company acquired and sold the
Property, and signed a complaint
related to the Property on behalf of
the Company. The court also noted
that “there is no evidence that anyone other than Respondent was
responsible for the day-to-day management of [the Company] or for
decisions affecting the title” to the
Property. Allen, 413 Md. at 150.
After finding a question of fact
existed as to whether Dackman
was an owner under the Housing
Code, the Allen court turned next
to examine the protection afforded
Dackman, if any, as a member of the
Company. The court examined cases
recognizing that individuals may be
liable for torts committed by corpoSeptember 2014
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rations if the individuals personally
commit, participate in, or inspire
the corporation’s tort, and concluded the same principles apply to
LLC members. The Allen court also
determined that the Baltimore City
Council “intended to hold individuals responsible for their participation in violations of the Housing
Code, even when the individual
violated the Code through an artificial body.” Thus, the court concluded that “LLC members may be
liable for violations of the [Housing]
Code as “owners[.]’” Allen, 413 Md.
at 155. The Allen court found further support for this determination
upon review of the provision of
the Housing Code which provided that “[w]henever a corporation
shall violate any of the provisions
of this Code, such violation shall be
deemed to be also that of the individual directors, officers, or agents
of such corporation who shall have
authorized, ordered, or done any
of the acts . . . or shall knowingly
have acquiesced in any failure to
act . . .” Balt. City Code, Art. 13, §
310(b). (alterations in Allen). The
court noted that the evidence suggested that Dackman was the only
one who managed the Company’s
affairs, and concluded that a trier of
fact could find he personally committed, participated in, or inspired
the Company’s alleged negligence.
Before concluding, the Allen court
examined whether Petitioners, who
were not living on the Property lawfully, were owed any duty under
the Housing Code. Noting that the
duty here was statutorily created,
the court rejected the applicability
of the common law doctrine limiting
duties owed to trespassers, and concluded that Petitioners were owed
such a duty.
16
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Analysis of Allen v.
Dackman—Unanswered
Questions.
The Allen court’s holding that
Dackman could be liable personally to Petitioners for the injuries
that allegedly were caused by the
Property’s noncompliance with the
Housing Code relies on two components. First is the court’s determination that an individual could
be an “owner” of a property under
the Housing Code if he “controlled”
title to property owned by an LLC
of which he was a member. Second
is the court’s observation that an
LLC member may be liable personally for torts attributable to the
LLC if he commits, inspires or participates in those torts. The former
component stems specifically from
the language of the Housing Code
and the gloss applied to it by the
court; the latter from extension to
LLCs of the common law and statutory principles governing corporations. The Allen decision, however,
leaves unsaid precisely how these
two components interact.
Under the Allen court’s application of the Housing Code, it appears
that once Dackman is determined
to be an “owner”, he is the primary
tortfeasor – that is, as “owner” he
is one who owes a duty under the
Housing Code. However, the court’s
discussion of LLCs and corporate
veil piercing suggests the majority
viewed the Company as the primary
tortfeasor, with Dackman’s responsibility arising by virtue of his participation in the Company’s tort.
The court did not expressly state that
both components were necessary
for its holding or that either, alone,
would be sufficient for Dackman to
face personal liability.
In a footnote, the Allen court dis-
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agrees with the reasoning used in
Shipley v. Perlberg, a lead paint case,
but condones the result reached
by the Court of Special Appeals of
Maryland. 140 Md. App. 257, 780
A.2d 396 (2001). According to the
footnote, the Shipley court incorrectly found a corporate officer was
not an “owner” under the Housing
Code when the corporation, not the
officer, held title, as the officer was
involved in the corporation’s real
estate transactions. However, the
Allen court found Shipley was correctly decided to the extent that the
officer was found not to be personally liable, regardless of being an
owner, as he had not been shown
to be involved personally with the
properties at issue. The Allen court’s
analysis of Shipley suggests that
one may be an “owner” under the
Housing Code but sufficiently insulated from the property in question
to avoid personal liability, implying
the two Allen factors must both be
satisfied. This raises the question of
whether the first factor is ultimately
significant in terms of liability or
only relevant to defining the tort
duty in question; it is uncontroversial that corporate officers can
be reached for their personal torts,
even when committed in the name
of a business entity.
Although it remains to be explicitly addressed by a Maryland court,
it may be that the initial determination of whether an individual is an
“owner or operator” is necessary
in order to apply to the individual
the favorable standard under the
Housing Code for prima facie evidence of negligence. However, if an
LLC is negligent under the Housing
Code as “owner or operator”, it is
unclear why an individual member who personally participated in,

inspired or encouraged the LLC’s
tort would not be liable under general corporate law, despite not being
an “owner or operator” individually,
as the prima facie elements of the
LLC’s tort already would have been
established.
Subsequent Developments and
Potential Impact in Maryland
Few recent cases have grappled
fully with the potential consequences of Allen, but such cases provide
some contours to Allen’s potential
impact. In Baltimore Line Handling
Co. v. Brophy, the United States
District Court of Maryland rejected
an attempt to hold an LLC member
liable for breach of contract under
Allen, citing the lack of any statutory parallel to the provisions of the
Housing Code examined in Allen.
771 F. Supp. 2d 531, 551 (D. Md.

2011). Thus, courts likely will limit
Allen’s reach to cases with relevant
statutes that potentially alter liability principles.
The Court of Special Appeals of
Maryland examined in Toliver v.
Waicker whether an individual could
be an “operator” (with substantially
similar duties as an “owner”) within
the Housing Code by virtue of being
president and sole stockholder of a
corporation that managed the property in question. 210 Md. App. 52,
62 A.3d 200 cert. denied, 432 Md. 213,
68 A.3d 287 (2013). The Toliver court
concluded factually that the individual was not an operator. It further
noted that even if the individual
had been an operator, “there was no
evidence from which a reasonable
trier of fact could determine that
[the individual] personally commit-

ted, inspired, or participated in the
alleged tort in this case” and thus,
under Allen and Shipley, he would
not have been liable. Id. at 71. The
Toliver court’s analysis suggests a
two-step process for applying Allen:
first, a determination of whether the
individual fits within the class on
whom the statutory duty’s burden is
placed, and second, a factual inquiry into whether the individual had
some specific, personal nexus with
the tort alleged. Interestingly, the
Toliver court also affirmed the denial
of sanctions requested in the trial
court for a frivolous filing, explaining that “[t]he circuit court made
clear its belief . . . that the Court of
Appeals’ decision in Allen left open
the question whether a corporate
officer in general, and Mr. Waicker
in particular, could be found liable
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as an ‘operator.’” Id. at 72.
A different panel of the Court
of Special Appeals of Maryland
had previously interpreted Allen to
stand for the proposition that the
“owner or operator” determination
is necessary, but only as a first step
for reaching the ultimate question
of individual liability. Rochkind v.
Finch, 196 Md. App. 195, 9 A.3d
88 (2010). Specifically, the Rochkind
court noted that “[a]lthough the circuit court instructed the jury on the
meaning of ‘owner’ and ‘operator’
under the Housing Code, it did not
explain that answering the owner/
operator question was a prerequisite
to answering the question on Mr.
Rochkind’s individual liability.” Id.
at 212.
Thus, the Court of Special Appeals
of Maryland appears to have concluded that Allen requires a twostep analysis whereby an individual
must be an “owner or operator”
(or, presumably, any other type of
person who falls within the class
upon which the statutory scheme
in question imposes a duty) before
the individual’s personal involvement in the tort may be examined.
This analysis suggests that a primary
impact of Allen is the implication
that legislative bodies may create
statutory duties that effectively can
pass beyond limited liability barriers to reach otherwise protected
individuals.
Regardless, it is clear that the tort
liability protection afforded to LLC
members under Allen is a question of fact. Allen also suggests that
such protection is weakest when
the following factors are present:
1) the tort or duty is established by
statute and the statute purports to
hold as liable a broader class than
one would expect under common

law or traditional definitions; 2) the
statute’s purpose requires liberal
construction of its provisions; 3) the
member ’s roles or actions within
the company have some connection
to the LLC’s tortious conduct; and
4) the member has broad responsibility within the LLC.
There are other ways in which
the Allen ruling regarding an LLC
member’s limited protection from
liability may be developed further.
The courts may be called upon to
determine if there are other statutes
or code provisions that potentially
allow similar exposure regardless
of limited liability principles. It also
remains to be seen whether the seed
planted by Allen will begin to bear
fruit in other areas of Maryland liability law. Additionally, the question
remains as to who, aside from LLC
members and corporate officers,
may be considered to “own, hold
or control” title within the meaning of the Code and how courts will
answer that question. This question
has recently been asked in a variety of ways in the Circuit Court for
Baltimore City.
One would expect Allen to be
invoked by plaintiffs seeking to hold
liable the principals of other types of
business entities, such as the owners of closely held corporations.
However, a wider and more creative
range of legal theories based upon the
Allen rationale have been argued in
the Circuit Court for Baltimore City.
For example, in Myers v. Lebovitz,
the plaintiff sought to hold accountable members of the board of directors of a corporation for lead paint
violations. 2012 WL 8453336 (Md.
Cir.Ct.). In Handy v. Kennedy Krieger
Institute, Inc., the plaintiffs alleged
that Kennedy Krieger Institute, Inc.
promoted certain rental properties

in order to conduct clinical research
into lead paint exposure, and thus
was an “agent” or “operator” within
the meaning of the Housing Code
and the legislative intent attributed
to the Code by the Allen court. 2013
WL 3857854 (Md.Cir.Ct.). In Ricks,
v. Fries, the plaintiff asserted that a
corporate vice-president could be
held liable for lead paint violations
by virtue of having executed a lease
on behalf of the corporation. 2012
WL 7769564 (Md.Cir.Ct.). Perhaps
least foreseeable is a plaintiff contending that a foreclosure trustee, by
virtue of holding title (albeit briefly)
to a property, fell within the Code
as interpreted by Allen. See Nichols,
v. Investment Realty Specialists, Inc.,
2012 WL 8007019 (Md.Cir.Ct.). In a
case unrelated to Allen, a different
Dackman (Elliot) was asserted to be
liable for his role in allegedly supervising contractors and employees of
a (non-Hard Assets) property owning entity. See Roy v. Dackman, 2013
WL 5524556 (Md.Cir.Ct.).
These cases or future ones may
eventually reach the appellate courts
and further define the full scope
of the Allen decision. Regardless of
what the future holds, it is clear now
that individuals may no longer rest
easy, confident that limited liability
provisions will reliably shield them
from all actions taken on behalf of
their business entities.
Mr. Murphy is an associate with Leitess
Friedberg PC, where he focuses on business litigation, commercial law and
creditor’s rights, and serves as a coach
of the National Moot Court Team at the
University of Baltimore School of Law and
a private tutor to law students. He may
be reached at pierce.murphy@lf-pc.com.
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The Medicare Morass Practice Pointers to
Manage Attorney
Risk in Personal
Injury Cases
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By Scott Krause
Two negative scenarios all attorneys seek to avoid are:
(1) getting sued for professional negligence and (2) losing
a client or source of business. If an attorney handles personal injury claims and ignores potential implications of
Medicare regulations, the risk of one or both of these scenarios coming to fruition is greatly enhanced. This is true
for both plaintiff’s and defense attorneys alike. Consider the
following potential scenarios:
1. An attorney retained by ABC Insurance to defend
a personal injury claim reaches a settlement with
the plaintiff’s attorney. In reaching the settlement,
Plaintiff’s counsel agrees to satisfy all applicable
liens, including payment to Medicare, if applicable.
However, the Medicare lien is not satisfied.
Thereafter, despite having paid to settle the claim,
including money for the medical care paid by Medicare,
a claim is later asserted by the government against
ABC Insurance for reimbursement of Medicare’s conditional payments, plus double damages, interest, and
attorney’s fees.
2. A plaintiff’s attorney settles a personal injury claim.
The client, who suffers buyer’s remorse and is ultimately unhappy with the net recovery, refuses to permit her attorney to pay the applicable medical liens.
The client demands that the attorney disburse to her
the net settlement proceeds (after attorney’s fees and
costs) and promises to resolve the medical liens on
her own. Wishing to avoid a dispute with his client and
viewing the settlement proceeds as the client’s money,
the attorney disburses the funds.
After the client fails to satisfy the Medicare lien,
a claim is asserted against the plaintiff, her attorney,
and the insurer that paid the settlement to recover the
outstanding amount paid in Medicare benefits, plus
double damages, interest, and attorney’s fees.
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The foregoing fact patterns describe
two scenarios under the Medicare
framework in which attorneys on both
sides of a case can experience adverse
consequences for failing to assure
that Medicare’s conditional payments
are reimbursed. It is axiomatic that a
defense attorney who fails to protect
the interest of the insurance carrier
who retained him/her to defend the
claim, and who exposes that insurance
carrier to potential double damages,
accrued interest, and attorney’s fees,
would likely lose the opportunity to
continue working for that carrier. On
the other side, a plaintiff’s attorney
who fails to take steps to satisfy the
Medicare lien resulting in a claim by
Medicare against the client should
expect a claim by the client asserting professional negligence, likely
premised upon allegedly inadequate
professional advice or an inadequate
settlement. Beyond the risk of a potential malpractice claim, no plaintiff’s
attorney would relish being held personally liable to Medicare for the client’s failure to satisfy the lien from the
settlement proceeds.
The risk is real. The liability exposure to a plaintiff’s attorney who
received settlement funds from
a primary payer was addressed in
the widely discussed case of U.S. v.
Harris, 2009 WL 891931 (N.D. W.Va),
aff’d, 334 Fed. Appx. 569 (4th Cir.
2009). In Harris, following the settlement of a personal injury claim and
the failure of the plaintiff to pay the
Medicare lien, the government sued
Harris, plaintiff’s counsel, to recover the unpaid amount, plus interest.
Citing the applicable regulations, the
District Court denied Harris’ Motion
to Dismiss, noting the government’s
right to recover from a litany of possible sources, including an attorney
who received a primary payment.
22
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I. Overview of Medicare
Regulations
To most, the Medicare regulations
are rather complex and convoluted.
Even the pundits tend to disagree
on certain matters of interpretation.
While this article is not intended
to constitute a comprehensive discussion of the Medicare Secondary
Payer (MSP) system, in order to
address recommended practice
pointers on Medicare issues, some
context of the relevant legislative
framework is required. A fundamental understanding of the issues is
necessary for personal injury attorneys in order to identify and avoid
the dangerous pitfalls that exist.
The
obligation
to
protect
Medicare’s interests is not new –
the statutory framework has been
in place since 1980. However, with
the passage and implementation of
the Medicare, Medicaid, and SCHIP
Extension Act of 2007 (“MMSEA”),
specifically the provisions of
“Section 111,” a new era has arisen.
Section 111 shifted the burden of protecting Medicare and assuring the
repayment of Medicare’s conditional
payment of benefits from the government to Responsible Reporting
Entities/Primary Payers (namely
insurance carriers and self-insured
entities) and those who receive monies from Primary Payers (namely
Medicare beneficiaries who are
plaintiffs in personal injury claims
and their attorneys). In fact, it was
reported that with the passage of
MMSEA, the government expected
to collect millions of dollars in penalties alone, on an annual basis, from
failures by Responsible Reporting
Entities/Primary Payers and recipients of monies from Primary Payers
to comply with the new regulations.
Although Medicare’s right of
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reimbursement is not technically
a “lien,” the use of the misnomer
is common in the legal profession.
The statutory obligation to repay
Medicare is triggered with the payment of a settlement or judgment,
and Medicare’s right to repayment,
through direct payment or right of
subrogation, is superior to other
traditional medical lienholders. For
that reason, Medicare’s right of reimbursement has been referred to by
another commonly used misnomer,
“super-lien.”
Pursuant to the MMSEA, with
the settlement of a personal injury
claim involving a Medicare beneficiary (a/k/a “liability” settlement),
two specific obligations arise: (1) to
report the settlement to the Centers
for Medicare and Medicaid Services
(CMS) and (2) to settle/pay any conditional payments. (A third obligation in certain cases, to provide for
payment of future medical expenses
(i.e., through a “Medicare set-aside”),
has, to date, been applied to workers’ compensation cases rather than
“liability” personal injury cases and
is beyond the scope of this article.)
When a claim is settled, in order to
obtain a final Medicare lien amount,
the settling party or his/her attorney
reports to the Medicare Secondary
Payer Recovery Contractor (MSPRC)
the amount of the settlement and
any conditional payments made that
are claimed to be unrelated. MSPRC
will then issue what is referred to in
practice as a “final lien letter” stating
the final demand for repayment.
In 2013, in what we hope was
an aptly named piece of legislation, Congress passed the SMART
Act (Strengthening Medicare and
Repaying Taxpayers Act). The
SMART Act is intended to address
inefficiency in the Medicare pro-

cess and widespread concerns arising from potential liability under
Section 111 of the MMSEA with the
settlement of personal injury claims.
Among the many positive goals of
the SMART Act for the benefit of
personal injury attorneys, their clients, and Primary Payers were to:
(1) require that Medicare confirm
the amount of conditional payments
claimed to be due within 65 days
of a request (2) allow plaintiffs and
their attorneys a provision to lockin the conditional payment amount
for three months when settlement
is anticipated, and (3) establish a
minimum claim value below which
the provisions of Section 111 and lien
repayment do not apply.

II. Pertinent Medicare
Practice Pointers
The number of attorneys who
seemingly ignore the impact of the
Medicare regulations is frequently

revealed during the settlement and
mediation process in personal injury
claims. All too often, a claim reaches the point of settlement discussions or mediation and it is realized that the attorney for the plaintiff
is either unaware if the client is a
Medicare beneficiary or, if known to
be a Medicare beneficiary, is unaware
of the extent of any Medicare lien.
At a minimum, this situation creates an impediment to meaningful settlement discussions. Without
knowing the amount of money from
any proposed settlement that will be
required to satisfy a Medicare lien,
it becomes difficult to ascertain the
amount that will be required in settlement to satisfy the client. Along these
lines, a plaintiff’s attorney in this
situation cannot adequately advise
his or her client with regard to settlement. With any settlement proposal,
the client’s primary, if not sole, interest is the amount of net recovery.
Without knowing the extent of any

lien asserted by Medicare, the client
may not be able to make an informed
decision regarding settlement. This
can lead to a claim against the plaintiff’s attorney based upon alleged
breach of the standard of care in providing professional advice and/or for
an allegedly inadequate settlement.
Beyond these risks to the plaintiff
and his or her counsel, the failure to
adequately investigate the existence
and amount of a potential Medicare
lien can lead to logistical problems
and a dispute in connection with a
settlement. Inasmuch as the insurance carriers who pay to settle a
claim have obligations to report the
settlement to Medicare and protect
Medicare’s interests, most insurance
companies do not permit settlement
proceeds to be paid or disbursed
until proof is given of satisfaction
of any Medicare lien or a mechanism is agreed upon to reimburse
Medicare for the conditional payments owed. In those cases where
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a settlement amount is agreed upon
and the parties have not taken the
steps to confirm the existence and
amount of any Medicare lien, the
payment of the settlement funds by
the insurance carrier can be delayed,
sometimes for a period of months.
This scenario has spawned a number
of disputes and resulted in Motions
to Enforce Settlement filed with the
courts by settling plaintiffs who are
unhappy with the delay.
The foregoing demonstrates how
potential liability or, at the very
least, unnecessary time and expense
can arise when diligent efforts are
not made during the course of litigation to analyze Medicare issues.
Simple steps can be taken, however,
to reduce or potentially eliminate
these pitfalls:
A. Personal Injury Plaintiff’s
Attorneys
Plaintiff’s attorneys should include
Medicare inquiries on their initial
client intake forms. Recognizing
that some clients may not know
the answer to a Medicare inquiry,
plaintiff’s attorneys’ intake forms
should further focus on whether the
prospective client is 65 or older,
receives Social Security disability,
and/or suffers from end stage renal
disease, all of which are criteria that
create Medicare eligibility. Plaintiff’s
counsel should also obtain an authorization form from the client to
access information from MSPRC,
including the client’s full name,
address, date of birth, and HICN/
Medicare Claim Number, if applicable. Following retention to handle
a liability case, Medicare should also
be put on notice of the retention and
the claim’s being asserted.
Taking these simple steps at the
outset, or at an early stage in the
24
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claim process, will enhance the likelihood that issues regarding Medicare
will be available and known at the
time of any settlement discussions
or trial. It is imperative that plaintiff’s attorneys discuss with their
clients the obligation to reimburse
Medicare and the fact that Medicare
will likely require to be paid in full
from any monies received in settlement or judgment. This is important
in order to manage client expectations. Unlike traditional health care
provider lienholders, Medicare is
unlikely to reduce its lien based
upon the amount of the recovery,
such as when liability is disputed.
While there are exceptions to this
rule and certain situations where
Medicare may consider reducing the
lien amount, discussing the likelihood that Medicare will need to be
reimbursed will aid the client in
making an informed decision concerning the potential settlement of
a claim. Plaintiff’s attorneys should
not expect that Medicare will agree
to reduce the lien amount by a large
percentage, as may be the commonplace with some other health care
providers/lien holders.
By putting Medicare on notice of
a claim and obtaining confirmation
of Medicare’s lien amount early in
the process, plaintiff’s attorneys will
avoid the situation discussed above
where adequate settlement advice
cannot be given and/or the payment
of settlement proceeds is delayed.
Furthermore, during the course
of the claim, it is recommended
that efforts be made to monitor the
amount of conditional payments
made. This is especially important if the Plaintiff is still in active
treatment and receiving Medicare
benefits. Once settlement appears
likely, Plaintiff’s attorneys should

request confirmation of the amount
of conditional payments. Ideally,
this should be done sufficiently in
advance to receive confirmation of
the conditional payment amount
and “lock it in” before settlement
discussions or mediation occurs.
This information should be made
available to defense counsel and/
or the carrier at the time of settlement discussions or mediation and,
if there is a change in the amount
claimed to be owed, should be discussed with the client. In the event
of a settlement, to avoid accrual of
interest, the conditional payment
amount should be paid no later than
60 days from receipt of Medicare’s
demand for repayment letter.
In the event that a case is settled
and a plaintiff refuses to permit
his/her attorney to pay money to
Medicare, the plaintiff’s attorney
should not disburse the settlement
funds to the client with an expectation or promise that the client
will resolve Medicare’s lien. Under
this scenario, the prudent course of
action is for the attorney holding the
settlement funds in escrow to file an
interpleader action as a stakeholder,
naming the client, the government/
Medicare, and any other known
lienholders, as defendants. Given
that the plaintiff’s attorney has an
obligation under the law to protect
Medicare’s interests, a refusal by the
client to permit satisfaction of the
Medicare lien creates a conflict with
respect to the funds that the attorney
may not be able to ethically resolve.
B. Personal Injury Defense
Attorneys
Lawyers representing defendants in
personal injury litigation where the
payment of a settlement or judgment will be made by an entity that

qualifies as a Responsible Reporting
Entity (RRE)/Primary Payer should
include Medicare specific inquiries
in written discovery, including all
information necessary to complete a
CMS query form. Courts have held
that defendants are entitled to this
information in discovery. Defense
counsel should also make efforts to
ensure that plaintiff’s attorneys take
steps early in the litigation process to
ascertain if a plaintiff is a Medicare
recipient and, if so, to report the
claim to Medicare and determine the
amount of any asserted lien. Another
recommended step is for defense
counsel to put plaintiff’s counsel on
notice, in writing, of the duty to protect Medicare’s interests.
It is also recommended that
defense attorneys make inquiry of
the insurance company with regard
to any specific release language the
insurance company will require in
the event of a settlement. With the
advent of the new Medicare regulations, most, if not all, insurance
carriers have a heightened awareness of the Medicare process and
require protocols to protect the carriers’ interests. If, for example, the
carrier will not issue a settlement
check to the plaintiff and his/her
attorney until the final Medicare
lien amount is determined and an
agreed upon mechanism of payment is established, it is wise for
the defense attorney to be aware
of this requirement and to inform
the plaintiff’s attorney at the outset
of settlement discussions. By way
of example, some carriers require a
separate check to be issued directly
to Medicare to satisfy the lien, rather
than relying upon a promise from
the plaintiff’s attorney to satisfy the
lien from a settlement check made
payable jointly to the plaintiff and

the attorney.
As a result, defense counsel
should be precise in discussing the
particulars of ensuring payment
to Medicare when settling a case.
Medicare issues should be treated
as an essential term of settlement,
similar to joint tortfeasor and confidentiality clauses, which are often
required release terms. Ultimately,
once Medicare details are known,
defense counsel should select an
appropriate Medicare release provision. Most, if not all, insurance carriers have developed Medicare compliance procedures, including Medicare
release templates for inclusion in
releases drafted by retained defense
counsel. From a carrier’s perspective, a particular Medicare release
clause may be viewed as a non-negotiable component of a settlement.
Defense counsel should review any
carrier’s proposed Medicare clause
to ensure that it adequately protects
the client and carrier, meets the circumstances of the case, and complies with applicable law and ethical
obligations. Lastly, when applicable,
defense counsel should ensure that
the plaintiff understands that no
settlement proceeds will be paid
until the final Medicare lien is determined and a mechanism is in place
to ensure that Medicare is paid.
While no mechanism can eliminate all risks in practice, by following these recommended steps, attorneys will better insulate themselves
from potential claims by Medicare,
and the risk of failed settlements and
unhappy clients can be mitigated.

Mr. Krause is a shareholder and supervising attorney with Eccleston and Wolf,
P.C., whose practice focuses on medical
malpractice/personal injury and legal
malpractice defense. He may be reached
at Krause@ewmd.com.
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Tar Pits,
Gold Mines,
and the Expert
Certificate Requirement
By Andrew H. Baida

A

s evidenced by a relatively
large number of decisions

issued by the Maryland appellate
courts over the course of just
the last decade, disputes often
arise in medical malpractice
cases concerning the Maryland
Health Care Malpractice Claims
Act (“HCMCA”) and, more
particularly,

its

requirement

that the plaintiff file with
the

Maryland

Health

Care

Alternative Dispute Resolution
Office (“HCADRO”) a certificate
of a qualified expert’s attesting
to the defendant’s failure to
comply with the applicable
standard of care.
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I suppose that one way to characterize this area of the law is to call it,
as the Court of Appeals did in one of
its more recent decisions, a “minefield.” Breslin v. Powell, 421 Md. 266,
268 (2011). Other descriptive nouns
also come to mind – such as “tar pit,”
which seems an especially apt term
to use if you’re a plaintiff’s lawyer
who has been caught in it, and there
are clearly plenty who have been
in light of the growing number of
reported decisions on the subject,
representing just the visible tip of
a collective body of doomed cases
that has sunk and fossilized beneath
the surface after getting hopelessly
stuck in this quagmire.
But one person’s “tar pit” is another’s “gold mine,” which is what some
could say the HCMCA has been, not
just for the defense bar as evidenced
by the huge amount of litigation it
has generated, but also for the health
care providers themselves who hit the
mother lode when the claims against
them were dismissed due to a failure
to comply with the HCMCA’s expert
certificate requirement.
No matter how this area of the law
might be described, there seems to be
no end to the issues arising out of this
requirement. One of these issues is
whether the expert certificate requirement can be waived.
I recently argued an appeal in which
this issue was raised, but the Court of
Special Appeals sidestepped the question when it decided Barnes v. Greater
Baltimore Med. Ctr., 210 Md.App. 457
(2013), on other grounds. Some might
argue, as my opposing counsel in
Barnes did on the basis of language
from prior appellate decisions, that
the expert certificate requirement is
a condition precedent that cannot be
waived and may be raised as a defense
at any time. But the Barnes court’s dis28
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cussion of the issue casts doubt as to
how much weight to assign to this
language and makes fairly certain that
this is an issue that will come up again
in the future.

A Basic Overview of the
HCMCA’s Expert Certificate
Requirement
For those out there who have passing
or no familiarity with the expert certificate requirement, take your pick on
whether to accept my condolences or
congratulations. The latter is probably
more appropriate, but in either case,
here’s a quick primer.
The HCMCA provides that, unless
lack of informed consent is the sole
issue in a case involving a claim
against a health care provider for
damage due to a medical injury, “a
claim or action filed after July 1, 1986,
shall be dismissed, without prejudice,
if the claimant or plaintiff fails to file
a certificate of qualified expert with
the [HCADRO’s] Director attesting to
the departure from standards of care,
and that the departure from standards of care is the proximate cause of
the alleged injury....” Md. Cts. & Jud.
Proc. § 3-2A-04(b)(1)(i) (2013 Repl.
Vol.). The HCMCA also requires that
the certificate be filed with “a report
of the attesting expert attached,” Id.,
§ 3-2A-04(b)(3)(i), and states that a
health care provider “is not liable for
the payment of damages unless it is
established that the care given by the
health care provider is not in accordance with the standards of practice
among members of the same health
care profession with similar training
and experience situated in the same or
similar communities at the time of the
alleged act giving rise to the cause of
action,” Id., § 3-2A-02(c)(1).
With respect to claims filed on or
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after January 1, 2005, the HCMCA also
provides:
1. 1. In addition to any other qualifications, a health care provider who attests in a certificate of
a qualified expert or testifies in
relation to a proceeding before
a panel or court concerning a
defendant’s compliance with
or departure from standards of
care:
A. Shall have had clinical experience, provided consultation relating to clinical practice, or taught medicine in
the defendant’s specialty or
a related field of health care,
or in the field of health care
in which the defendant provided care or treatment to
the plaintiff, within 5 years
of the date of the alleged act
or omission giving rise to
the cause of action; and
B. Except as provided in subsubparagraph 2 of this subparagraph, if the defendant
is board certified in a specialty, shall be board certified in the same or a related
specialty as the defendant.
2. Subsubparagraph 1B of this
subparagraph does not apply if:
A. The defendant was providing care or treatment to the
plaintiff unrelated to the
area in which the defendant
is board certified; or
B. The health care provider taught medicine in the
defendant’s specialty or a
related field of health care.
Id., § 3-2A-02(c)(2)(ii).

Traps for the Unwary
There are several ways in which a
plaintiff can run afoul of the expert

certificate requirement. In one of the
leading cases, Walzer v. Osborne, 395
Md. 563 (2006), the Court of Appeals
held that the HCMCA “mandates that
the certificate of qualified expert be
complete, with an attesting expert
report attached, and that dismissal
of the claim without prejudice is the
appropriate remedy when the claimant fails to attach the report in a timely
manner.” Id. at 567.
Other cases have held that dismissal is warranted when the certificate fails to “identify with specificity ... the defendant(s) (licensed
professional(s)) against whom the
claims are brought, include a statement that the named defendant(s)
breached the applicable standard of
care, and [state] that such a departure from the standard of care was
the proximate cause of the plaintiff’s injuries.” Carroll v. Konits, 400

Md. 167, 201 (2007); see also Kearney
v. Berger, 416 Md. 628, 650 (2010)
(“Like the certificate in Carroll, this
certificate does not explain what the
standard of care was, what Dr. Berger
should have done to satisfy that standard of care, or include any details at
all about what happened when Dr.
Berger allegedly violated the standard of care.”).
As demonstrated by the HCMCA’s
plain language, the expert’s and
defendant’s specialties need not be
identical. See Nance v. Gordon, 210
Md.App. 26, 45, cert. denied, 432 Md.
468 (2013) (holding that “nephrology
and urology are ‘related specialt[ies]’
pursuant to section 3-2A-02(c)(2) of
the Act” and that a nephrologist was
qualified to attest in his certificate
that a urologist deviated from the
standard of care in failing to include
nephritis on the differential diagno-

sis for an emergency room patient
complaining of blood in his urine);
DeMuth v. Strong, 205 Md.App. 521,
545 (2012) (holding that “in the
context of the malpractice allegations in this case, the specialties
of orthopedic surgery and vascular
surgery overlap, so that the board
certification specialties are ‘related’
within the meaning of CJP section
3-2A-02(c)(2)(ii)1B”).
Nevertheless, claims for medical injuries are subject to dismissal
when the expert “does not satisfy
the ‘same or related specialty’ board
certification requirement” of the
HCMCA and neither of the “two
exceptions to that requirement is
satisfied....” Hinebaugh v. Garrett
County Mem. Hosp., 207 Md.App. 1,
29 (2012); see also Breslin v. Powell,
421 Md. at 277 (answering affirmatively the question of “[w]hether, in
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a medical malpractice case where a
party files a certificate signed by an
expert who does not meet the qualifications set forth in CJ § 3-2A-02(c)(2)
(ii), CJ § 3-2A-04(b)(1)(i)(1) mandates
dismissal without prejudice, regardless of whether the case is pending in
the HCADRO or the Circuit Court at
the time of the revelation”).

The Waiver Issue
The passage of time and development of the case law have shed significant light on the circumstances in
which a medical injury claim will be
dismissed due to a deficient expert
certificate. Still unresolved, however,
is the question of whether a health
care provider can waive his or her
challenge to an expert’s certificate
by failing to raise it on a timely
basis. That issue came up in Barnes
v. Greater Baltimore Med. Ctr., 210
Md.App. 457 (2013).
In that case, the plaintiffs brought
a medical malpractice action against
a hospital and other healthcare providers after filing an expert’s certificate and report with the HCADRO.
After the parties initiated discovery
and the expert was deposed, the
defendants filed motions in limine
and motions for summary judgment,
none of which challenged the sufficiency of the expert’s certificate and
report. Following the denial of the
summary judgment motions, the case
proceeded to trial, where the expert
testified that the standard of care was
violated and that the breach of the
standard of care proximately caused
the plaintiffs’ injuries. No issue concerning the sufficiency of the expert’s
certificate and report was raised during the trial. As a result of a snow
storm, a mistrial was declared and a
second trial was scheduled to begin
30
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13 months later. The day before the
second trial began, the hospital filed
a motion to dismiss the case, contending that the expert’s certificate
and report failed to “describe the
standard of care, how the specific
defendants violated the standard of
care, and how the violation proximately caused the plaintiffs’ injuries.” Id. at 464. The circuit court
denied the motion, finding that it was
filed “too late.” Id.
On appeal, the hospital argued
that its challenge could be raised at
any time. The hospital based its argument on cases in which the Court of
Appeals stated that “the filing of
a proper Certificate operates as a
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condition precedent to filing a claim
in Circuit Court.” Carroll v. Konits,
400 Md. at 181 see also Walzer v.
Osborne, 395 Md. at 578 (stating that
“the Statute ‘mandates that claimants arbitrate their claims before the
[Health Care Office] as a condition
precedent to maintaining a suit in
a circuit court’” and that a “‘claimant’s filing of an expert’s certificate is an indispensable step in the
[Health Care Office] arbitration process’”) (brackets in original) (quoting McCready Mem’l Hosp. v. Hauser,
330 Md. 497, 512 (1993)). Noting
that in a non-HCMCA case it had
“discussed the mandatory nature of
conditions precedent, albeit in a dif-

ferent context,” the Court in Carroll
v. Konits observed that “[t]here we
said: ‘‘[a] condition precedent cannot be waived under the common
law and a failure to satisfy it can be
raised at any time because the action
itself is fatally flawed if the condition is not satisfied.’’” 400 Md. at 182
n.12 (quoting Georgia-Pacific Corp.
v. Benjamin, 394 Md. 59, 84 (2006)
(quoting Rios v. Montgomery County,
386 Md. 104, 127-28 (2005))).
The court in Barnes stated that
“were we to resolve the case on waiver grounds, if ever there was a case
where a defendant has waived a challenge to the certificate requirement,
this would be it.” 210 Md.App. at 479.
Noting that “the challenge was not
raised for over six years,” the court
stated:
The claim was filed in 2005, the
expert was deposed, he testified
in the first trial in 2010, a mistrial occurred because of a snow
storm, and yet [the hospital] never
questioned the amount of information in the expert report – not in
its answer, not during discovery,
not in a pre-trial motion, and not
during trial. [The hospital] raised
the subject only on the eve of the
second trial.
Id.
The Barnes court nevertheless
expressly refrained from deciding
whether the hospital in that case “was
too late in filing” its motion to dismiss
“and therefore waived any argument
that the certificate requirement was
not met,” stating that “dismissal was
not required in this case, although for
a slightly different reason than the
circuit court articulated.” Id. at 474.
The Court of Special Appeals held
that the hospital’s challenge “lacked
merit because the hospital possessed

[the expert’s] testimony and ample
detail from the mistrial before the
second trial,” concluding that this testimony “cured the report’s apparent
lack of detail” by explaining “exactly
what [the hospital] argued was absent
from the expert report: the standard of
care that was required of Nurse Stopa
[the hospital’s employee], how Nurse
Stopa did not follow the standard of
care, and how her failure to follow
the standard of care led to Mr. Barnes’
injury.” Id.

Predicting the Future
Although the Barnes court did not
decide the issue of whether a challenge to an expert’s certificate cannot
be waived and may be raised at any
time, it is not a foregone conclusion
that, as the hospital argued, the Court
of Appeals had resolved this issue in
Carroll v. Konits. Acknowledging the
language from Carroll that the failure
to satisfy a condition precedent can
be raised “at any time,” the Court of
Appeals in Kearney v. Berger, 416 Md.
628 (2010), expressly left open the
question of “whether or not a party
can ever waive the certificate requirement” and pointed out that, in Oxtoby
v. McGowan, 294 Md. 83 (1982), it had
“explicitly rejected the notion that failure to satisfy the [Act’s] procedures
divests a trial court of subject matter
jurisdiction.” 416 Md. at 659, 660 n.13.
Noting that “the Kearney court specifically declined” to decide the waiver
question, the court in Barnes stated,
“We find this position hard to reconcile with the Court’s opinion in Carroll
that the requirement is a condition
precedent that can never be waived.”
210 Md.App. at 479.
Given this language from Barnes
and the past practices of both the
plaintiffs’ and defense bars, it’s a pret-

ty safe bet that the waiver question
will arise in a future appeal. I’m on the
verge of exceeding my word limit for
this article, but here are my concluding remarks. As the Court of Special
Appeals stated in another case, Rice
v. Univ. of Md. Med. Sys. Corp., 186
Md.App. 551 (2009), dismissed, 412
Md. 494 (2010), neither Carroll nor
Walzer “rule[d] out the possibility that
a defendant might be precluded in
some cases by principles of waiver
or estoppel from belatedly raising an
issue regarding an inadequate certificate of merit.” 186 Md.App. at 567-68.
The Court of Appeals in Kearney noted
that Rice “inappropriately” relied on
an “inapplicable” case for the proposition that “[e]ven a condition precedent can be deemed waived under
some circumstances.” 416 Md. at 659
n.11 (quoting Rice, 186 Md.App. at
568). But there is nothing exceptional
about the proposition itself, which
the Court of Appeals has recognized
since deciding Kearney. See Hovnanian
Land Inv. Grp., LLC v. Annapolis Towne
Centre at Parole, LLC, 421 Md. 94, 12122 (2011) (holding that “a party may
waive, by its actions or statements,
a condition precedent in a contract,
even when that contract has a nonwaiver clause”).
Having said that, I learned years
ago not to predict what the Court of
Appeals will do in deciding any issue.
The only prediction I will make is
that it will not be long before another
hapless soul falls into this tar pit. Or,
depending on your perspective, lands
in someone else’s gold mine.
Mr. Baida is a partner at Rosenberg,
Martin, Greenberg, LLP, in Baltimore,
Maryland, where he concentrates his
practice on appellate litigation involving
medical malpractice, commercial, administrative, and criminal law, as well as state
and local government matters. He may be
reached at abaida@rosenbergmartin.com.
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Medical

Comes
By the Honorable Glenn T. Harrell, Jr.
and Glenn Gordon
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Monitoring

to Maryland
Two novella-length opinions filed by the Court of Appeals
last year in the related cases of Exxon Mobil Corp.
v. Albright, 433 Md. 303, 71 A.3d 30, reconsideration
granted in part and denied in part on other grounds, 433
Md. 502, 71 A.3d 150 (2013), and Exxon Mobil Corp. v.
Ford, 433 Md. 426, 71 A.3d 105, reconsideration denied,
433 Md. 493, 71 A.3d 144 (2013) (collectively, “the Exxon
Opinions”), were met with considerable analysis by
the traditional media, legal news sources, and more

contemporary sources of legal news and insight (i.e.,
the blogosphere). One important aspect of the Exxon
Opinions that received relatively little attention in that
coverage, however, was the Court’s recognition, for the
first time in Maryland common law, of a plaintiff’s right
to seek compensatory damages for the costs of medical
monitoring. We place in the spotlight here a synopsis of
this newly recognized right that may have evaded the
attention of some members of the Maryland Bar.
September 2014
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The Court’s Recognition of
the Right to Seek Costs
for Medical Monitoring
in Maryland
In Albright, the Court of Appeals
recognized, for the first time in
Maryland, “a remedy of recovery for
medical monitoring costs resulting
from exposure to toxic substances
resulting from a defendant’s tortious
conduct.” 433 Md. at 388, 71 A.3d
at 82. The Court reiterated that recognition in Ford. 433 Md. at 472, 71
A.3d at 132. Both cases arose from an
underground petroleum leak (that
went undiscovered for 30 days) from
a gasoline station into the aquifer
supplying a surrounding community served entirely by well water.
Prior to the Exxon Opinions, the
Court of Appeals discussed on two
occasions the concept of a plaintiff’s
right to recover medical monitoring
costs but declined each time to determine whether such recovery should
be permitted in Maryland. See Phillip
Morris Inc. v. Angeletti, 358 Md. 689,
778-82, 752 A.2d 200, 249-51 (2000)
(In the context of a suit against tobacco companies, the Court explored
the treatment of medical monitoring claims by courts in other jurisdictions but concluded that, “even
should this novel tort theory constitute a valid cause of action or form
of relief in Maryland, an equitable
relief class action should never have
been certified on the basis of such
a claim under the circumstances of
this case.”); Burnside v. Wong, 412
Md. 180, 207 n.14, 986 A.2d 427, 443
n.14 (2010) (Where a patient sued a
doctor for medical malpractice with
regard to a degenerative eye disease
claiming, in part, that the doctor
should have followed her condition
more closely, the Court noted, “Mrs.
Burnside appears to be asserting a
34
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claim for medical monitoring, which
we have not recognized, nor have
been called upon to do in the present case.”).
Although the Court recognized the
right to recovery of medical monitoring damages in the Exxon Opinions,
it determined that the plaintiffs in
those cases had not met their burden
of proof as to their medical monitoring claims, and, thus, it reversed
the judgments of the Circuit Court
for Baltimore County awarding
such damages. To explain further
the Court’s decisions in the Exxon
Opinions, we begin by discussing
the characteristics of the new right as
recognized by the Court. We proceed
then to explain the Court’s reasoning in holding that the plaintiffs in
both cases failed to prove sufficiently their right to recovery of these
damages.

Is the New Right a Standalone Cause of Action or
A Remedy?
This newly recognized “right” is a
remedy, not a stand-alone cause of
action. In Albright, the Court rejected
the notion that a plaintiff’s ability
to recover medical monitoring costs
could be “an independent cause of
action” in Maryland. 433 Md. at 379,
71 A.3d at 76. Relying upon decisions of courts in other jurisdictions,
as well as writings by legal academics, the Court concluded “that a
remedy for medical monitoring costs
is a compensable element of damage
under traditional tort theories of
recovery.” See id. at 379-80, 71 A.3d
at 76-77. In other words, unless a
plaintiff can show that the need for
medical monitoring resulted from a
defendant’s negligence, trespass, or
other type of traditional tort, he or
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she cannot recover damages to compensate for those costs.

The Legal Standard and
Elements of Proof
We turn now to every lawyer’s favorite parts of any legal doctrine – the
legal standard and elements of proof.
The Court of Appeals stated the standard for recovery of medical monitoring costs as follows: “a plaintiff must
show that reasonable medical costs are
necessary due to a reasonably certain
and significant[ly] increased risk of
developing a latent disease as a result
of exposure to a toxic substance.” Id.
at 388, 71 A.3d at 81. In determining
whether to award medical monitoring damages, the Court continued, a
trial judge must consider whether the
plaintiff proved four factors:
(1) that the plaintiff was significantly exposed to a proven hazardous substance through the
defendant’s tortious conduct; (2)
that, as a proximate result of significant exposure, the plaintiff suffers a significantly increased risk
of contracting a latent disease; (3)
that increased risk makes periodic
diagnostic medical examinations
reasonably necessary; and (4) that
monitoring and testing procedures
exist which make the early detection and treatment of the disease
possible and beneficial.
Id. at 388, 71 A.3d at 81-82.
The Court explained in Albright
that the first two factors – “evidence
of causation (from the defendant’s
tortious conduct) and a significantly
increased risk of contracting a latent
disease” – are the “[k]eys to a plaintiff’s recovery.” Id. at 383, 71 A.3d at
78. As to causation, there must be
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“reliable evidence that the increased
risk is a direct and proximate result
of the exposure to defendant’s tortious conduct.” Id. at 383, 71 A.3d at
78-79 (citing Potter v. Firestone Tire
& Rubber Co., 863 P.2d 795, 825 n.27
(Cal. 1993)).
Regarding the second factor, a
plaintiff must demonstrate “quantifiable, reliable indicia that a defendant’s actions have so increased
significantly the plaintiff’s risk of
developing a disease.” Id. at 385, 71
A.3d at 79. The indicia must be proven through “a medical expert’s testimony, particularized to a plaintiff,
and demonstrating a reasonable link
to toxic exposure.” Id. These require-
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ments are necessary, the Court reasoned, to ensure that fact-finders
may determine whether the plaintiff’s risk is greater than it would be
without exposure to the toxic substance (or in comparison to the public at large) and to prevent damage
awards for medical monitoring costs
based on speculation or unreliable
opinions. Id. at 384-85, 71 A.3d at 79.
The Court discussed in depth also
the third factor – proof that medical monitoring is “reasonably necessary.” The “reasonably necessary”
standard is traced to the New Jersey
Supreme Court’s opinion in Ayers v.
Jackson, 525 A.2d 287 (N.J. 1987), the
“seminal case recognizing damages
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for medical monitoring.” Albright,
433 Md. at 381, 71 A.3d at 77. After
discussing Ayers, the Court elaborated on the standard: “[t]he prime
inquiry into the necessity and reasonableness of a plaintiff’s claimed
monitoring costs is whether ‘medical
monitoring is, to a reasonable degree of
medical certainty, necessary in order
to diagnose properly the warning
signs of disease,’” which, “requires,
necessarily, medical testimony by
a plaintiff’s expert(s).” Id. at 38182, 71 A.3d at 77-78 (quoting In re
Paoli R.R. Yard PCB Litig., 916 F.2d
829, 851 (3d Cir. 1990)) (emphasis
added in Albright). The Court imitated the Supreme Court of California

in using the following five factors to
test “the reasonableness and necessity of monitoring”:
(1) the significance and extent of
the plaintiff’s exposure to chemicals; (2) the toxicity of the chemicals; (3) the relative increase in
the chance of onset of disease in
the exposed plaintiff as a result
of the exposure, when compared
to (a) the plaintiff’s chances of
developing the disease had he or
she not been exposed, and (b) the
chances of the members of the
public at large of developing the
disease; (4) the seriousness of the
disease for which the plaintiff is
at risk; and (5) the clinical value

of early detection and diagnosis.

terms of this factor are, essentially,
self-explanatory.

Id. at 382, 71 A.3d at 78 (quoting
Potter, 863 P.2d at 824-25).
The fourth factor a plaintiff must
prove before a trial court may award
medical monitoring damages – “that
monitoring and testing procedures
exist which make the early detection
and treatment of the disease possible
and beneficial” – was not elaborated further in the Exxon Opinions.
Although differences in expert opinions could cause conceivably the
fourth factor to be a bone of contention in a lawsuit involving medical monitoring damage claims, the

Two Additional
Considerations
Aside from the legal standard and
elements of proof for medical monitoring damage claims, the Court
of Appeals discussed two additional considerations that lawyers
should understand with regard to
the newly recognized right to seek
recovery. The first is that proof of
an actual physical injury is not necessary: “‘exposure itself and the
concomitant need for medical testing’ is the compensable injury for
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which recovery of damages for
medical monitoring is permitted . .
. because such exposure constitutes
an “‘invasion of [a] legally protected interest.’” Id. at 378, 71 A.3d at
75-76 (alteration in Albright) (quoting Hansen v. Mountain Fuel Supply
Co., 858 P.2d 970, 977 (Utah 1993);
Bower v. Westinghouse Elec. Corp.,
522 S.E.2d 424, 430 (W. Va. 1999)).
On that basis, “as long as the plaintiff presents proof that the significantly increased risk of contracting
a latent disease is not ‘speculative,’
. . . but is instead reasonably certain
based on reliable evidence, there is
no need that such plaintiff sustain
an actual physical harm to recover
damages.” Id. at 386, 71 A.3d at 80
(quoting Friends for All Children, Inc.
v. Lockheed Aircraft Corp., 746 F.2d
816, 826 (D.C. Cir. 1984)).
The second point that merits present consideration is that the Court
of Appeals limited generally the
vehicle for the delivery of the remedy of medical monitoring costs to
administration of awarded damages
through a trustee-monitored fund,
as opposed to lump-sum damages. The Court stated that, when a
plaintiff meets his or her burden
of proof, “the court should award
medical monitoring costs ordinarily by establishing equitably a fund,
administered by a trustee, at the
expense of the defendant.” Id. at
389, 71 A.3d at 82. After “not[ing]
with approval the recent tendency of
many courts” to implement similar
fund administration schemes, and
explaining the policy reasons for
doing so, the Court cited the guidelines prescribed by the District Court
of Appeal of Florida:
(1) appoint a plan administrator; (2) with the administrator’s
advice, approve an advisory
38
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panel of persons qualified and
knowledgeable in the relevant
medical field or fields to supervise, among other things, the persons who consume or undergo
medication and treatment, and
select a list of skilled and neutral
examining physicians to perform
the medical tests; (3) establish a
time frame for those eligible to
obtain the monitoring; and, (4)
authorize the plan administrator
to pay the reasonable amounts
of claims based on submitted
reports and findings by the monitoring physicians.
Id. at 386-88, 71 A.3d at 80-81
(quoting Petito v. A.H. Robins Co.,
750 So. 2d 103, 107 (Fla. Dist.
Ct. App.1999). Furthermore, the
Court noted, “[f]or these procedures to operate effectively, they
‘must be tailored to fit the facts
in a given case.’” Id. at 388, 71
A.3d at 81 (quoting Exxon v. Ford,
204 Md. App. 1, 146, 40 A.3d 514,
599 (2012) (J. Eyler, J., concurring
and dissenting in part), affirmed in
part, reversed in part, 433 Md. 426,
71 A.3d 105 (2013)).

The Plaintiffs’ Shortcomings
in the Exxon Cases
As mentioned earlier, the Court of
Appeals held in the Exxon Opinions
that the plaintiffs failed to meet their
burden of proof as to their claims
for the recovery of medical monitoring costs and, accordingly, reversed
the judgments of the Circuit Court
awarding such damages. In the
Opinions, the Court explained its
reasons for reversing the judgments
as to each of the three categories of
plaintiffs: (1) those who failed to
prove any present exposure to methyl tertiary-butyl ether (“MTBE”)
or benzene, the toxic substances in
petroleum or metabolites at issue; (2)
those whose proven exposure levels
did not exceed a regulatory standard established by the Maryland
Department of the Environment
(“MDE”); and, (3) those whose exposure levels were above the MDE
action levels.
As to the first class of plaintiffs, the Court explained that their
claims for recovery could not be
sustained because they failed to
prove the critical causation element
of the claim – i.e., that they were

exposed to a toxic substance due to
the defendant’s tortious conduct.
Id. at 389, 71 A.3d at 82; Ford, 433
Md. at 473-74, 71 A.3d at 133. In
Ford, although a plaintiffs’ expert
opined that the properties where
levels of the toxic substances were
not detected in well water could
become contaminated in the future,
he could not predict the specific
properties where that would occur
or how far in the future contamination would arise, and, thus, the
“possibility of future contamination
for these non-detect properties is . .
. too speculative.” 433 Md. at 473, 71
A.3d at 133.
Although the second class of
plaintiffs proved exposure and thus
satisfied the first element of a claim
for medical monitoring damages,
they failed to prove the second
element – a significantly elevated
risk of developing a latent disease.
Because the record demonstrated
that the average person is “exposed
routinely in everyday life activities” to the toxic substances at
issue, the Court surmised that the
plaintiffs whose proven exposure
did not exceed MDE action levels
were “no more at risk of developing a latent disease from these
contaminants than the average person.” Albright, 433 Md. at 390, 71
A.3d at 83; see also Ford, 433 Md. at
474, 71 A.3d at 133.
The plaintiffs in the third classification failed also to meet their
burden as to the second element
of a medical monitoring damages
claim due to deficiencies in the testimony of their experts. In the Exxon
Opinions, the Court noted that the
plaintiffs’ experts failed to testify
regarding the likelihood that any
particular plaintiff(s) would contract
a latent disease but instead gave

generalized testimony about the
likelihood of persons exposed to certain levels of MBTE and/or benzene.
Thus, in both cases, the Court concluded that “the expert testimony
did not indicate that any individual
faced a particularized and significantly increased risk as a result of
the leak in relation to the public at
large.” Ford, 433 Md. at 475, 71 A.3d
at 134; see also Albright, 433 Md.
at 392, 71 A.3d at 84. Accordingly,
the Court reversed the judgments
awarding medical monitoring damages in both cases as to the three
classes of plaintiffs.
Comparison to Other Jurisdictions
At least one legal blogger, a lawyer specializing in tort defense,
characterized the Court of Appeals’s
Exxon Opinions as implementing
a “tough medical monitoring standard” with “rigorous requirements”
that will “ensure that such claims
are little more than a litigation nuisance.” James M. Beck, Maryland
Allows Medical Monitoring (Sort
Of); Rejects Fraud on the FDA, Drug
and Device Law (Mar. 08, 2013),
http://druganddevicelaw.blogspot.
com/2013/03/maryland-allowsmedical-monitoring-sort.html?m=1.
Whether Mr. Beck’s assessment will
prove to be accurate remains to be
seen. To put the Court of Appeals’s
treatment of medical monitoring
into perspective, however, we will
touch briefly on how Maryland’s
new standards for medical monitoring compare to those of other
jurisdictions.
The elements of proof the Court
articulated are very similar to
the standards stated by courts in
other jurisdictions (in addition to
the opinions from foreign jurisdictions cited directly by the Court in
the Exxon Opinions). See, e.g., In re

Marine Asbestos Cases, 265 F.3d 861
(9th Cir. 2001); Perez v. Metabolife
Intern., Inc., 218 F.R.D. 262 (S.D. Fla.
2003) (applying Florida law); Lester
v. Exxon Mobil Corp., 120 So. 3d 767
(La. Ct. App. 4th Cir. 2013).
Although some jurisdictions
allow a plaintiff to assert a medical
monitoring claim as a stand-alone
cause of action, see, e.g., Donovan v.
Philip Morris USA, Inc., 914 N.E.2d
891 (Mass. 2009), the Court of
Appeals is not alone in rejecting that
approach in its Exxon Opinions. See,
e.g., Caronia v. Philip Morris USA,
Inc., 5 N.E.3d 11 (N.Y. 2013); Hinton
ex rel. Hinton v. Monsanto Co., 813
So. 2d 827 (Ala. 2001). Furthermore,
the Court of Appeals’s conclusion
that claims for medical monitoring
damages may be sustained without proof of actual physical harm
to a plaintiff is not as “tough” as
the stance taken by many other
jurisdictions. See D. Scott Aberson,
Note, A Fifty-State Survey of Medical
Monitoring and the Approach the
Minnesota Supreme Court Should Take
When Confronted with the Issue, 32
Wm. Mitchell L. Rev. 1095, 1105
(2006) (showing that out of 32 jurisdictions allowing some form of
recovery for medical monitoring at
the time of the article’s publication,
17 of them barred recovery “absent
a present physical injury”).
Thus, at least when viewed in
comparison to the treatment of
medical monitoring claims in other
jurisdictions, the Court of Appeals’s
standard does not appear to be overly stringent. Only time will tell how
this newly recognized right develops in Maryland.

Judge Harrell sits on the Court of
Appeals of Maryland. Mr. Gordon serves
as Law Clerk to Judge Harrell.
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Bettering the Lives
“In short,
for me, it is
about giving
back, and
making a
difference in
the life of
another.”
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of Others
By Debra G. Schubert
Editor’s Note: Ms. Schubert delivered the following excerpted message upon assuming the office of President of the Maryland State Bar Association on June 14, 2014.

Many have asked me how I came to this position. I think it is important to
reflect on that as it illustrates how membership in the bar association as a
young attorney can positively influence and guide a legal career.
Having passed the bar in 1987, I started with a small firm in Towson,
Klein and Webb, where I was designated to the firm’s liaison with the
Baltimore County Bar Association (BCBA). Soon after joining BCBA, I saw
the incredible advantages of networking as well as utilizing the legal education offered by the Association. I chaired numerous committees and served
as a member of the executive council, and in 2006, I was honored to serve
as BCBA President. My involvement in bar association activities enabled me
to strike out on my own after only a few years of practice.
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Today, approximately 63 percent of our lawyers are solo and
small firm practitioners – some out
of desire, but many out of necessity. Today’s young lawyers face dire
employment prospects, and oftentimes have no choice but to “hang
out their shingle.”
I encourage young lawyers and
law students who are considering
a solo practice to become involved
in bar association activities at the
start of their careers for the benefits
of networking, career development,
and legal education. They will find,
as I did many years ago, that the
attorneys and judges they meet are
eager to offer sage advice and assist
them with their practices.

Leadership Academy
While working my way up the
BCBA ranks, its then-President,
Carey Deeley, selected me to participate in a new project of the
MSBA: the Leadership Academy.
The Leadership Academy was created and implemented by thenMSBA President Robert T. Gonzales.
Bob Gonzales, fellow MSBA Past
President Harry Johnson, and others saw a need for a leadership program that educated younger attorneys, from diverse backgrounds,
in leadership roles. I am proud to
have been accepted in that very
first class of the MSBA Leadership
Academy, in 1996, and to be the
first Leadership Academy graduate
to become first an officer, and now
MSBA President.
The MSBAs Leadership Academy
was the first such Bar Association
program in the nation, and has
served as a model to bar associations across the country in the
implementation of their own lead42
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ership academies. As Bob Gonzales
stated in 1995, during his own
installation address, “Our Bar
Association cannot succeed in the
future without using the talents
and energy of our diverse membership.” That is as true today as it
was 19 years ago.

Law School Graduates
While many of you are aware of
the challenges facing today’s law
school graduates, many of us more
seasoned attorneys, perhaps, do
not realize the magnitude of the
problem.
Although the overall number of law school applications has
decreased by 15 percent over the
past few years, the number of graduating law students still exceeds the
underwhelming demand for lawyers
in the current job market.
Today’s law students graduate with debt averaging between
$100,000 and $150,000 (excluding
undergraduate debt). Moreover, the
legal job market is weak, jobs that
are available are extremely competitive, larger firms are not hiring like
they used to, and clerkships are so
competitive that many go to out-ofstate graduates.
Consequently, many recent graduates are now hanging out a shingle
out of necessity. As a solo practitioner, I recognize the value of bar
association membership; to be sure,
I could not have been a solo without my participation in my county
and state bars. The MSBA needs to
encourage these young attorneys to
join the Bar Association. We must
continue to provide legal education
and other programs to help these
new lawyers as they launch their
legal careers.
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There is an unmet need for legal
representation for low- to moderate-income individuals who cannot afford an attorney no matter
how urgent the matter. Through
the research and recommendations
of its Special Committee on Law
School Graduates, now in its second year and chaired by MSBA Past
President James P. Nolan, MSBA can
assist in finding ways to balance
this with the unmet employment
needs of our law graduates.

Planning Committee
Recomendations
In May 2014, our Planning
Committee, chaired by Stanford
G. Gann, Jr., presented a detailed
report to our Board of Governors.
The Committee’s goal was to implement the ideas presented during the
MSBA’s 2011 Long Range Planning
Conference. They focused on three
main areas:
• evaluating
the
MSBA’s
strengths and weaknesses;
• bridging the gaps between the
MSBA and young lawyers and
the public, involving coordination with the Law Graduates
Committee and the new
Veterans Affairs and Military
Law Section; and
• enhancing
communication
between the MSBA and its
members.
First and foremost, the Committee
recommended that the MSBA hire a
marketing consultant, and I have
appointed a committee to do just
that. Having an undergraduate
degree in advertising and business,
I see the value of a designated marketing person. The MSBA offers
fantastic programs and benefits for

its members, as well as numerous
projects that benefit the citizens
of Maryland. But we need to get
the word out – who we are and
what we do – to those who most
need to hear about it. We must stay
connected with our younger attorneys – Facebook, Twitter, and other
forms of social media are here to
stay. It is all about communicating with our members – and our
potential members – and a marketing person will certainly assist us
with that.
Our new website will also enhance
communication with our members.
It is user-friendly, up-to-date, and
will allow our members to easily
access information. Indeed, it is the
new face of our Association. I also
encourage the use of MSBA’s new
video conferencing system so that
members across Maryland can participate in meetings and continuing
legal education while minimizing
travel time.

Veterans
I was born and raised in Texas.
The Schuberts have a rich history of
patriotism and service to this great
country; “love of God, country, and
family” was certainly a phrase I
heard growing up in Dallas. It was
ingrained in me by my father, Paul
Schubert, to be a proud American
and to appreciate those who have
served our country.
Maryland has one of the largest
concentrations of veterans in the
country – more than 500,000, of which
more than 35,000 are post-9/11 veterans. These men and women serve
and protect our freedom, and many
– too many – have given the ultimate
sacrifice. We are here today because
of what they do.

Many of our members practice
military law or have veterans for
clients. Many members are themselves veterans with compelling
stories on how they started their
military careers, how their service
influenced their legal careers and
what they think the MSBA can do
to help our veterans. (Editor’s note:
View Ms. Schubert’s installation speech
online at MSBA.org.)
In 1944, the MSBA received
national recognition for providing legal assistance to our military. A Report of the Committee
on War Work delivered two years
later, at the 51st Annual Meeting,
noted MSBA’s continued activities
on behalf of servicemen. Two other
committees also gave reports that
year: the Committee on Problems
of Lawyers Returning from War
Service and the Committee on
Refresher Courses for Veterans.
The MSBA has a rich history of
helping those in need. Many local bar
associations throughout Maryland
feature programs to assist our veterans. It does seem, however, that
we need a central link for all of the
resources available to our veterans
as well as those who practice military law. MSBA’s new website contains such a link.
More than 168 jurisdictions in
over 40 states now have veterans courts. These courts focus on
rehabilitation and counseling to
serve the special needs of veterans,
including chemical dependency,
brain trauma, and post-traumatic
stress disorder, which today affects
an estimated 10-20 percent of
returning veterans.
In October 2012, the Maryland
General Assembly created the Task
Force on Military Service Members to
study the health and substance abuse

problems of active duty military and
veterans. In December 2013, the
Task Force, in a report to Governor
Martin O’Malley, recommended a
pilot program in Prince George’s
County Circuit Court, followed by
treatment programs in Baltimore
City and Baltimore County.
On May 14, 2014, Chief Judge
Mary Ellen Barbera, Court of
Appeals of Maryland, issued an
Administrative Order approving
the establishment of a veterans
court program in Prince George’s
County. On MSBA’s part, I have
appointed a Special Committee on
Veterans Courts, chaired by Michael
G. Comeau, to assist in the implementation of veterans courts in
Maryland. We are so fortunate to
have such an engaging, compassionate, brilliant legal mind as Chief
Judge Barbera, and MSBA looks
forward to a continued productive
relationship with our Judiciary.

Conclusion
During an interview with The Daily
Record earlier this year, I was asked
why I would want to be MSBA
President. In short, for me, it is about
giving back, and making a difference
in the life of another. So, this year,
let’s make a difference in the life of
a young law school grad, a veteran,
a member of this Association. If we
can achieve that then I will consider
this a job well done.
Thank you again for giving me the
opportunity to serve as President of
the Maryland State Bar Association.
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Ethical Issues Relating to Attorney’s Use of Social Media,
Specifically the Website LinkedIn
ETHICS DOCKET 2014-05
A number of state bar committees have
issued opinions addressing the ethical issues relating to attorneys’ use of
social media, and, recently, regarding
the specific website LinkedIn (www.
linkedin.com). See, e.g., New York State
Bar Ass’n Comm. on Prof’l Ethics, Op.
972, 6/26/13 (LinkedIn); Philadelphia
Bar Ass’n, Prof’l Guidance Comm., Op.
2012-8, 11/12 (LinkedIn); South Carolina
Ethcis Advisory Comm., Op. 09-10 (social
media and endorsements). As lawyers
adopt and use social media for advertising at an increasing rate, this Committee
is issuing this advisory opinion to help
Maryland attorneys determine how to
use LinkedIn and similar social media
sites without violating Rule 7.1 (forbidding misleading advertising) or 7.4 (permitting, with restrictions, the listing of
practice areas in advertisements).
LinkedIn is a social networking website with over 200 million members, 74
million of whom reside in the United
States. Like most other social media
sites, LinkedIn allows users to create
individual profiles. Because LinkedIn
is intended primarily for use as a professional networking tool, the focus of
the LinkedIn profile is the user’s professional experience and background.
These profiles have predefined sections,
including, among others, “Experience,”
“Education,” and “Skills & Expertise.”
The user can fill in text, add hyperlinks,
and/or upload photos relating to their
work in these predefined sections, but
44
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cannot change the headings of the sections. In addition, other LinkedIn users
can provide “endorsements” for skills
or expertise listed in a user’s profile,
essentially providing a vote in favor of
the user’s work in the area endorsed,
and are also invited to provide written recommendations that appear on
the user’s profile. Individual endorsements, the entire endorsement section,
and/or recommendations can be hidden by the user so they are not seen
by others. Businesses and companies,
including law firms, may also create
LinkedIn pages; these pages are similar
to individual profiles, but include different sections, including a section called
“Specialties” in the “About” section.
Rule 7.1 of the Maryland Rules of
Professional Conduct states that “[a]
lawyer shall not make a false or misleading communication about the lawyer or
the lawyer’s services.” Any statements
on a LinkedIn profile for a Maryland
attorney or law firm, or any other similar
website, must comply with this Rule,
and thus be truthful and not misleading.
In ensuring that the obligations of Rule
7.1 are met, attorneys should be mindful that this obligation applies to content
that is under their control that is placed
on their LinkedIn profile by third-parties,
whether in the form of endorsements or
recommendations or other comments on
the attorney’s profile. We remind attorneys that statements in advertising are
misleading under Rule 7.1 if they omit a
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fact necessary to make the statement as
a whole not materially misleading, are
likely to create an unjustified expectation
about results the lawyer can achieve, or
compare the lawyer’s services with other
lawyer’s services, unless the comparison can be factually substantiated. It is
incumbent upon the attorney to monitor
his or her LinkedIn profile to ensure that
third-party content that becomes part of
the profile conforms with this rule.
Whether and how an attorney may
make use of the part of the LinkedIn
profile entitled “Skills & Expertise” or
how law firms may use the “Specialties”
section of the Law Firm profile is a more
complex question. Maryland Rule 7.4(a)
permits an attorney to communicate that
he or she does or does not practice in
a particular field of law. However, this
Rule was amended in 1992 to add the
restriction that “[a] lawyer shall not hold
himself or herself out publicly as a specialist.” It may be reasonable for attorneys to be concerned that listing a practice area under a title that includes the
word “expertise” or “specialties” could
constitute holding oneself out as a “specialist,” in violation of 7.4. (The absence
of the word “specialist” or “specializing”
in the heading is not dispositive. As this
Committee explained in Ethics Opinions
92-52 and 00-21, the prohibition is not so
narrow as to only apply when the word
“specialist” or “specialization” is used;
it is equally improper to use the word
“expert” or other words that violate the

spirit of 7.4(a) because they “connote
that a firm or individual “specialized.’”)
This Committee does not find this to be
case. Rather, it seems clear that including a list of areas in which an attorney
practices under either of these heading is
permissible under 7.4. The likelihood of
misleading the public by listing areas of
practice in such sections is, in the view of
this Committee, low, despite the heading.
Viewed together with other sections in a
personal LinkedIn profile (Experience,
Education, Languages, etc.) or Company
profile (Headquarters Location, Website,
Industry, Company Size, etc.) the Skills &
Expertise or Specialties section is easily
understood as providing factual information about the user’s practice, not a
claim to be a specialist.
We hope that the foregoing is helpful
to the lawyers in this State.
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The First Requirement
Rule 1.1 of the Maryland Lawyer’s Rules
of Professional Conduct (“MLRPC”)
provides that a lawyer “shall provide
competent representation to a client.”
The Rule defines “competent representation” as requiring “the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.” Generally attorneys can, through
thoroughness and preparation, gain the
requisite legal knowledge and skill to
represent a client competently in any matter. The Court of Appeals of Maryland
has warned practitioners to “take careful
thought as to their competence to practice
in ‘specialty’ areas.” Atty. Griev. Comm’n
v. Kendrick, 403 Md. 489, 515, 943 A.2d
1173, 1187 (2008) (citations and internal
quotation marks omitted). Newly admitted practitioners should take extra care to
evaluate whether they can competently
represent all clients.
Comment [2] to Rule 1.1 provides
that “[c]ompetent representation can
also be provided through the association of a lawyer of established competence in the field in question.” (emphasis
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added). Recently, in Attorney Grievance
Commission v. Narasimhan, __ A. 3d __,
Misc. Docket AG No. 77, Sept. Term 2012,
2014 WL 2154057 (Md. May 23, 2014),
the Court of Appeals considered whether Ms. Narasimhan, a newly admitted
attorney charged with a violation of Rule
1.1, had associated herself with a lawyer of established competence and was
therefore protected from discipline.
Ms. Narasimhan was admitted to the
Maryland Bar in June 2007. Id. at 1. For
the next year and a half, unable to secure
a permanent position, she took temporary jobs at a law firm and as a contract
attorney doing document review. In
January 2009, Ms. Narasimhan responded to an advertisement on Craig’s List,
as a result of which she was introduced
to Edmundo Gordon Rogers, Esquire.
Mr. Rogers represented that he was
an experienced immigration attorney
with sixteen years’ experience. In July
2009, Ms. Narasimhan and Mr. Rogers
formed a law firm, The Immigration
Law Group (“ILG”). Id.
Shortly after forming ILG, Ms.
Narasimhan
learned
that
the
Metropolitan Police Department sought
an immigration attorney to assist in
securing permanent residency status for
one of its employees. In November 2009,
as a result of Ms. Narasimhan’s proposal submitted on behalf of ILG, ILG
was retained. Id. at 2. What followed
was a textbook example of lack of competence, diligence and communication.
Ms. Narasimhan and Mr. Rogers provided incomplete and inaccurate information to the client, failed to respond to
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requests for information and submitted
incomplete and untimely filings. Id. at
7-10. In July 2010, Ms. Narasimhan and
her firm were terminated and a complaint to Bar Counsel ensued.
At her disciplinary trial, Ms.
Narasimhan argued that she should
not be subject to discipline for violation
of the competency rule because she
associated herself with Mr. Rogers, an
attorney, she argued, that was of “established competence” in the field of immigration. Id. at 7. The record revealed
that the Respondent, after meeting Mr.
Rogers through a Craig’s List advertisement, met with him, verified that he
was a member of the Bar of Arkansas
and assisted him during public seminars. Id. at 7. The Court concluded that
Ms. Narasimhan “failed to ascertain
whether Rogers was, in fact, competent
in the field of immigration law.” Id.
Notably, Ms. Narasimhan relied solely
on Mr. Roger’s self-proclaimed expertise and did nothing to verify his claims
though any third party.
In Narasimhan the Court made plain
that youth and inexperience, which may
be mitigating factors in determining
the ultimate sanction imposed, are not
excuses for the requirement that competency, as defined in Rule 1.1, be demonstrated in all matters. An inexperienced
attorney who relies on Comment [2] and
the experience of a more senior member
of the bar, must demonstrate, at a minimum, competency in properly vetting
the attorney upon whom she relies.
By Lydia E. Lawless, Assistant Bar Counsel
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