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Benefits: Help Needed

from the
Maryland Bar
By Robert J. Rhudy and Michael C. Stone

V

eterans bring with them a litany of
challenges as they return to civilian

life from conflicts abroad. Congress has
authorized the Department of Veteran
Affairs (VA) to administer many benefits
to assist veterans in this transition. In
particular, the VA assumes a special
responsibility in compensating veterans
for their service-related injuries, and it
provides disabled, low-income veterans
with a pension to ensure they receive a
minimum income.
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The number of veterans the VA
serves is staggering. The most recent
VA annual report (2011) indicates
more than 3.7 million veterans or their
survivors receive service-related disability or death benefits. Additionally,
the report indicates that 313,665 veterans receive a disability pension. That
means, of the total 22,676,149 veterans
in the United States, approximately
4,000,000 or 17 percent of them receive
either service-related benefits or disability pension for their injuries.
Since the time of the (2011) report,
veterans have been applying for
benefits at even greater rates. The
Associated Press reports that 45 percent of recent returning veterans
are making benefit claims for service related injuries. The VA Office of
Inspector General reports that these
new claims increasingly stem from
mental trauma and disorders, with
48 percent of men who served in
Operation Enduring Freedom (OEF)
and Operation Iraqi Freedom (OIF)
and 67 percent of non-OEF/OIF
women diagnosed with some mental disorder. The disorders include
anxiety disorders, PTSD, adjustment
disorders, mood disorders, personality disorders, and psychotic disorders.
Additionally, veterans coming back
from these wars were diagnosed with
traumatic brain injury (TBI) at a rate
nearly two to three times higher than
veterans from past wars. Untreated,
these conditions increase the chance
that a returning veteran will fail to
reintegrate into civilian life, face poverty, and/or become homeless.
Unfortunately, Maryland veterans
do not receive these benefits in the
same proportion as the rest of the
nation. The VA places the number of
veterans living in Maryland at approximately 465,727. Of those veterans,
only 64,067 or 13 percent receive either
6
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service-related benefits or disability
pension for their injuries, compared to
17 percent nationally, above.
As will be discussed further in this
article, the processing of veterans
service-related disability claims raises
numerous challenges that may be more
difficult in our state than in other parts
of the country. It is important that
members of the Maryland bar become
knowledgeable and involved in helping our veterans receive these benefits
whenever they are entitled to do so.

Complicated Processes
and Definitions
Congress has authorized many different benefits for America’s veterans.
The scope of these benefits is too
broad to delve into in one article, but
a partial list includes post-secondary
education benefits (38 U.S.C. §§ 320124, 3311-19), low-interest home loans
(38 U.S.C. § 3710), burial benefits (38
U.S.C. §§ 2301-08), vocational training
(38 U.S.C. §§ 4100-14), and homeless
veteran housing subsidies (38 U.S.C.
§§ 2041-44). This article will attempt
to summarize the narrow area of service-connected disability benefits and
explain where and why attorney assistance is crucial.

Service-Connected
Disability Benefits
Only an eligible veteran is entitled to
collect service-related disability benefits. There is no single definition of
“eligible” to rely on, however, and the
definition is context-specific.
For the purposes of service-connected disability benefits, 38 U.S.C. § 1110
entitles eligible veterans to compensation for injuries or diseases caused by
service in active duty. Active duty can
be actual active duty, active duty for
training, or inactive duty for training. This includes deployed National

Guard or activated reservists during
the recent OEF and OIF conflicts.
An eligible veteran must have had
an “other than a dishonorable discharge.” There are several types of
discharge, and which type occurred
is usually indicated on a veteran’s
DD-214 discharge papers. Nondishonorable discharges include
those that are labeled “honorable”
and “under honorable conditions.”
“Dishonorable” discharges include
those that are “under other than honorable conditions,” “bad conduct,” or
explicitly “dishonorable discharge.”
Special rules exist for certain discharges occurring in the Vietnam era, which
require special attention. See 38 U.S.C.
§ 5303. See also 38 C.F.R. § 3.12.

What is a ServiceConnected Injury?
If a veteran is eligible, then the next
step is to determine if he or she has a
service-connected disability.
For the purposes of service-connected disability benefits, a veteran is presumed to have entered the military
“free of defects, infirmities, or disorders” unless otherwise stated at the
person’s initial physical. 38 U.S.C. §
1111. In other words, the law presumes
a veteran entered the service healthy.
The VA may overcome the presumption only by “clear and unmistakable
(obvious or manifest) evidence that
demonstrates that an injury or disease existed prior thereto and was not
aggravated by such service.” 38 C.F.R.
§ 3.304. See also Wagner v. Principi, 370
F.3d 1089, 1096 (Fed. Cir. 2004). Clear
and unmistakable evidence is a high
burden of proof – higher than the clear
and convincing evidence standard. See
Vanerson v. West, 12 Vet. App. 254,
258-59 (1999), but much less stringent
than the “beyond a reasonable doubt”
evidentiary standard. See Trilles v.

West, 13 Vet. App. 314, 327 (2000).
Regarding preservice disabilities which are noted in service, the
VA determines whether a disability
is caused by an in-service event or
preservice event based on “medical
principles… universally recognized as
to constitute fact (clear and unmistakable proof).” 38 C.F.R. § 3.303(c). Each
noted preservice condition must be
compared with the regulation because
each preservice condition can have
different results under the regulation.
A service-connected disability or
death is one “incurred or aggravated…in the line of duty in the active
military, naval or air service.” 38
C.F.R. § 3.1. The “in the line of duty”
requirement is met so long as the
incurred or aggravated condition did
not occur when the veteran was: (1)
absent without leave; (2) confined for

sentence under court-martial; or (3)
confined for sentence from a felony in
a civilian court. Id.
There are a few provisions worth
noting as quirks to the general rules.
A veteran’s conduct caused by her
own “willful misconduct” can render an incurred or aggravated injury
outside of the line of duty, despite
occurring during active duty service.
Additionally, there are special rules
for veterans taken as prisoners of war.
See 38 C.F.R. § 3.304(e).

Direct Service-Connected
Claims
Assuming a veteran is not discharged
for medical reasons from obvious
combat injuries, the first major hurdle
with service-related disability benefits comes from proving the source
of the disability.

A direct service-connected claim
requires three elements: (1) an in-service event or condition; (2) a current
diagnosis; and (3) a nexus between the
in-service event and current diagnosis.
Ideally, an in-service event is established by a veteran’s Service/Military
Personnel Records (MPRs) and Service
Medical/Treatment Records (STRs).
MPRs typically serve as indirect evidence of an in-service event, such as
deployment to an active combat zone.
STRs are direct evidence of in-service
events, and they include physician
and psychiatrist notes, and contemporaneous statements regarding the
veteran’s medical treatment and history. In practice, the VA places a great
weight on these records.
If the veteran’s MPRs or STRs are
lost or unavailable, or if they do not
corroborate a veteran’s testimony, lay

Managed review
is our strength.
And it allows you
to focus on yours.
At Special Counsel, our customizable managed review services can
make your document reviews more efficient and cost-effective, allowing
you to stay focused on critical case strategy. Our solutions are based on
Six Sigma* principles and delivered by a dedicated team that works with
you to define your goals and ensure they are met.
To learn how our managed review services can deliver substantial
cost savings, improved processes and winning results, please contact
us today.
*Six Sigma is a registered service mark and trademark of Motorola, Inc.

specialcounsel.com
800.737.3436
410.385.5350
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evidence such as buddy testimony
may be used. See 38 C.F.R. § 3.303(a).
Any such written testimony must be
made under oath or affirmation. 38
C.F.R. § 3.200. In practice, the VA tends
to be skeptical of pure lay evidence in
establishing an in-service event.
Barring willful misconduct of the
veteran, almost anything could be
considered an in-service event. For
example, a 2013 study of 805 deployed
soldiers in Afghanistan noted a 22 percent incidence in moderate or worse
back pain in Cavalry and Infantry
units caused by the growing amount
of equipment soldiers must wear and
an increase in the age of deployed
service-members. HP Lopez, TC Roy,
& SR Piva, Spine, (Research abstract,
Military Performance Division,
U. S. Army Research Institute of
Environmental Medicine, July 2013).
Theoretically, assignment to such a
unit could be an in-service event if
8
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connected to a claim based on chronic
lower back pain.
The second requirement is a current
diagnosis of a disability. Regardless of
presumptions, “[s]ervice connection
may be granted for any disease diagnosed after discharge, when all the
evidence…establishes that the disease
was incurred in service.” 38 C.F.R.
§ 3.303(d). The diagnosis must be a
medical opinion from “a person who is
qualified through education, training,
or experience to offer medical diagnoses, statements, or opinions.” 38
C.F.R. § 3.159(a)(1). This need not necessarily be a physician. Additionally,
the VA might require that the veteran
undergo a compensation and pension
examination to determine the extent
of a disability. See Id. at § 3.159(c)(4)
(i). From the medical evidence and/
or compensation and pension examination, a VA Claims adjuster will
determine the severity of the current

disability, and will rate it per the VA
Schedule for Rating Disabilities (38
C.F.R. Part 4).
Finally, a nexus between the in-service event and the current disability is
established. This nexus will be based
on medical determination (not a legal
one), which usually requires a medical opinion. The nexus can be shown
through continuity of symptoms or
continuation of treatment.
In reviewing all of these matters, the
veteran is entitled to the “benefit of the
doubt” – if evidence as to the basis for
a claim is relatively balanced pro and
con, the veteran’s claim receives the
benefit of the doubt and the claim is
deemed valid. 38 U.S.C. § 5107.

Service-Connected
Aggravation
If a veteran had a noted preexisting
disability, she or he might be barred
from a direct service-connected claim.
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However, she may yet be eligible for
service-connected aggravation. A
service-connected aggravation exists
where a preexisting injury or condition is aggravated by active duty service, causing “an increase in disability
during such service, unless a specific
finding that the increase in disability
is due to the natural progress of the
disease.” 38 C.F.R. § 3-306(a).
The burden is on the veteran to
establish aggravation. There is, however, a “presumption of aggravation
where the preservice disability underwent an increase in severity during
service.” 38 C.F.R. § 3.306(b). This
presumption may only be overcome
by clear and unmistakable evidence
to the contrary. Id. Additionally, if
the preexisting disease or condition
manifests itself “following action with
the enemy” or prisoner of war status,
aggravation is established as a matter of law. 38 C.F.R. § 3.306. See also
38 U.S.C. 1154(b). Similar to direct
service-connection claims, evidence of
aggravation is based on the veteran’s
MPRs and STRs, and a diagnosis of a
disability based on medical opinion is
required. Again, where the evidence
for or against a claim is relatively balanced, the VA gives the veteran the
benefit of the doubt, and the claim is
deemed valid. See 38 U.S.C. § 5107.

Secondary ServiceConnected Disability
Secondary service-connected claims
arise where a service-connected disability creates a secondary disability.
For example, assume a veteran has a
service-connected disability in her left
leg that causes a limp – if her right leg
becomes partially disabled due to the
added load from the limp in the left
leg, the VA would deem it serviceconnected. 38 C.F.R. § 3.310(a).

10
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Presumptive
Service-Connection
Presumptive service-connection is a
special type of service connection in
that it requires no in-service evidence.
The types of diseases covered vary,
but all of them require that the disease
or illness is incurred within a specific time period after service. The lists
are located in 38 C.F.R. §§ 3.307-09,
and include: arteriosclerosis, leukemia, arthritis, psychosis, brain hemorrhage, malignant tumors, cirrhosis
of the liver, tuberculosis, Hanson’s
disease, diabetes, multiple sclerosis,
and epilepsy.

VA Treatment or
1151 Claims
The VA also pays benefits for disabilities resulting from VA treatment
or vocational rehabilitation. Such a
disability will be treated as if it is service-connected. See 38 U.S.C. § 1151.
A cautionary note: § 1151 claims are
only viable where the proximate cause
of the disability is the fault of the VA.

Why Attorney Assistance
is Crucial?
There are more than 20 legal citations
in this article, with references to regulations, statutes, adjudications, and
case law. And this is merely a summary of the law surrounding one
aspect of VA benefits law. Yet veterans are expected to navigate this
complex system of forms, standards
of evidence, and presumptions without the benefit of a lawyer or legal
education.
For example, if the VA receives an
substantially complete application for
service-related benefits, it will notify
the veteran to provide “any information and medical or lay evidence
that is necessary to substantiate the
claim[.]” 38 C.F.R. § 3.159(b)(1). A lay

veteran could easily misinterpret such
notice as a general denial or give up in
frustration. And if the VA receives no
response within 30 days, the VA may
decide the claim without the added
information, potentially resulting in
an actual denial where a veteran is
otherwise entitled. Id. For the lay veteran, this loss is a real possibility.
A lay veteran is unlikely to know
that his or her statement must be
made under oath or affirmation (38
C.F.R. § 3.200), or that her medical
condition needs to be described by
a medical professional in order to
receive benefits. 38 C.F.R. § 3.159(a)
(1). However, attorneys are trained
to know when expert or lay opinion evidence is sufficient in trial.
The standards for lay opinion and
medical opinions in the VA regulations are very similar to those in the
rules of evidence. Compra 38 C.F.R.
§§ 3.159(a)(1-2) and Md. Rules 5-701,
702. This knowledge makes attorney assistance especially useful in
navigating the relevant regulations. It
also taps many of the skills that attorneys apply regarding Social Security
Disability, medical malpractice, and
simple tort claims.
Another place where an attorney
can assist a veteran is in regard to discharge upgrades. As previously stated,
a veteran’s discharge status will determine whether the veteran is eligible
for benefits. A common misconception
among recent veterans is that a military discharge automatically upgrades
after six months. This is not true. Nor
does a veteran’s recent good behavior
automatically upgrade their discharge.
The only way to upgrade a veteran’s
discharge is to petition to have their
discharge upgraded from dishonorable
to honorable. The process and procedures are case-specific, and are beyond
the scope of this article.

Fee Opportunities for
Private Attorneys
There are opportunities for private
attorneys to be compensated in
assisting veterans in making claims.
It is important to note that attorneys
(and agents) may not represent or
charge a fee to a veteran prior to
becoming certified with the VA. In
addition, prior to services being eligible for attorney fees, the veteran
must have received an initial adverse
decision from the VA regional office
regarding the veteran’s claim and
filed a notice of disagreement. 38
U.S.C. § 5904(c). See also 38 C.F.R.
§§ 14.636(b)-(c). That attorney must
comply with the attorney agreement
requirements outlined in 38 C.F.R.
§ 14.631. Attorneys interested in
representing veterans in VA benefit
claims are encouraged to read the
38 C.F.R. § 14.636 for the particulars
and restrictions of fee arrangements
and limitations.
Key provisions in these regulations
include: (1) fees on pastdue benefits
less than or equal to 20 percent of the
award are “presumed reasonable,” (2)
fees on past due benefits greater than

33 percent are “presumed unreasonable,” and (3) all fee agreements must
be in writing and filed “within 30
days of its execution” with the Office
of General Counsel. See 38 C.F.R. §§
14.636(g)-(h). Should a claim reach
the highest administrative level at the
VA, the U.S. Court of Appeals for
Veterans’ Claims (often abbreviated
as the CAVC), an attorney might be
eligible to collect fees and expenses
under the Equal Access to Justice Act.
See 28 U.S.C. § 2412.

Efforts to Connect Veterans
to Attorneys
Maryland’s
Homeless
Persons
Representation Project (HPRP) and
the Pro Bono Resource Center of
Maryland (PBRC) began the Veterans
Legal Assistance Project (Project)
in 2008 to bring legal assistance
to homeless or at-risk veterans for
their VA service-connected disability claims, pension claims, and discharge upgrades. The Project connects pro bono attorneys to veterans
through several legal clinics, including the most recent clinic located
in the Baltimore VA Annex (located

three blocks from the Baltimore VA
Medical Center).
The Project cannot come close to
addressing the needs of Maryland’s
homeless and low-income veterans
who require legal assistance with their
claims to stand a reasonable chance
of success. If their needs are to be
met, the private bar must be engaged.
Representatives of the MSBA Special
Committee on Veterans’ Affairs and
Military Law have been seeking to
work with the VA Regional Office, the
Maryland Department of Veterans’
Affairs, state veterans’ organizations
as well as HPRP and PBRC to determine how committee and interested
attorneys can best be involved. Our
veterans deserve our bar’s support
and assistance.
Mr. Rhudy, a Maryland attorney and
mediator, served in the U.S. Army
in 1965-68, and is a member of the
MSBA Special Committee on Veterans’
Affairs and Military Law. Mr. Stone, a
Maryland attorney, is a Legal Apprentice
Fellow at Maryland’s Homeless Persons
Representation Project. He will begin an
Equal Justice Works Fellowship to bring
pro bono legal assistance to homeless or
at-risk veterans living in rural Maryland in
September 2014.
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A Primer on the Uniformed
Services Employment and
Reemployment Rights Act
By Kenan Torrans
With roots dating back to 1940, the Uniformed Services Employment and Reemployment Rights
Act (USERRA) incorporated and consolidated most of the rights and protections set forth by
its predecessor statutes and case law when it was enacted in 1994. USERRA, codified at 38 U.S.C.
§§ 4301-4335, is possibly the most employee-friendly labor/employment law in effect today. With
nearly 887,000 members of the reserve components mobilized since September 11, 2001, many
of whom have served on multiple tours of duty, the law has come into sharper focus since
the war on terror began. With such broad application, USERRA continues to engender a great
deal of interest in Congress and in the media. It applies to virtually all employers, public and
private, regardless of size, including foreign businesses operating in the United States, as well
as American businesses operating overseas.
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The law covers individuals performing uniformed service in the
regular armed forces, the Reserve
and National Guard components,
as well as service in the commissioned corps of the U.S. Public
Health Service. Certain other types
of service, such as participation
in the National Disaster Medical
System, are covered under the law.
USERRA also protects veterans as
prior members of the uniformed
services. It is also important to note
that individuals seeking to join the
military, and who may be required
to report to a military entrance processing facility or undergo physical examinations would be covered
under the law.
USERRA’s three main areas of
protection include anti-discrimination, anti-retaliation, and reemployment rights. The statute generally
prohibits employers from taking
any adverse action against any current or prospective employee, due
in any part to the individual’s past,
present, or future military service,
status, or obligations. Employers
cannot refuse to hire an individual,
terminate, or otherwise deny an
employee promotions or any other
benefit of employment due to his
or her military service. In addition, if a current employee with
no prior military connection elects
to enlist in the armed forces, the
employer would likewise be prohibited from taking any adverse action
against that employee. USERRA
also prohibits employers from taking adverse actions against any
employees—regardless of their lack
of military affiliation—for either
asserting or helping another individual assert his or her rights under
the statute.
In evaluating claims alleging
14
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unlawful discrimination under
USERRA, it is most often necessary
to conduct a comparative analysis
considering several factors that
may be used in other civil rights
related complaints. They include:
1) proximity in time between the
employee’s military or protected
activity and the adverse employment action; 2) inconsistencies
between the employer ’s proffered
reason for taking the adverse action
and other actions by the employer;
3) the employer ’s expressed hostility towards members protected
by USERRA, together with knowledge of the employee’s military or
protected activity; and 4) disparate treatment of certain employees compared to other employees with similar work records or
offenses. See Sheehan v. Department
of the Navy, 240 F.3d 1009 (Fed.
Cir. 2001). Standing alone, each
of these elements may not be dispositive in establishing discriminatory intent, but when viewed
in conjunction with one another,
would tend to have greater probative value. There is rarely, if
ever, a “smoking gun” in USERRA
discrimination cases, and their
outcomes are often determined
through circumstantial evidence.
Examples of such evidence may
include an employer who is overheard making negative comments
about an employee’s Reserve duty,
and then shortly after receiving
notice of an upcoming weekend
drill or mobilization announcing
that the Reservist employee’s position must be eliminated for business or economic reasons. And then
after terminating the Reservist, the
employer hires another individual to perform essentially the same
job. Other situations might involve

Reservists being disciplined or terminated for offenses that otherwise
would not result in adverse action
for their similarly-situated nonmilitary coworkers.
In 2011, the United States
Supreme Court held in its first
USERRA discrimination case that if
a supervisor takes an action motivated by military animus, intended
to cause an adverse employment
action, and an ultimate adverse
employment action occurs, then the
employer is liable under USERRA.
See Staub v. Proctor Hospital, 562
U.S. (March 1, 2011); 131 S.Ct. 1186
(2011). In Staub, the plaintiff was a
hospital technician whose supervisors were openly hostile regarding
his military service. In 2004, he
had been disciplined for allegedly
violating a hospital rule, and was
terminated three months later for
allegedly leaving his work station
without advising his superiors or
obtaining permission. Staub sued
the hospital under USERRA and
was awarded $57,000 in damages
after the jury found that his military status was a motivating factor
in his termination.
The United States Court of
Appeals for the Seventh Circuit
had reversed the district court’s
decision on appeal, holding that
the “cat’s paw” theory of liability
was not proven when the employer ’s adverse actions were the
result of the supervisor ’s hostility,
and the employer relied upon the
supervisor ’s judgment without any
awareness of the hostility towards
Staub and his military obligations.
In reversing the Seventh Circuit,
the Supreme Court held that if a
supervisor commits an act motivated by hostility towards the
employee and his military obliga-

tions, and such act is intended to
result in an adverse employment
action which ultimately occurs,
the employer must be liable even
though its decision was not motivated by that animus.
The other major aspects of
USERRA are its reemployment
protections which provide that
individuals who leave civilian
employment to serve on periods
of covered military service, and
who meet certain eligibility criteria, must be promptly (within 14
days) reinstated in the same positions of status, seniority, and rate
of pay they otherwise would have
attained had they remained continuously employed. This is commonly referred to as the “escalator
principle” and has been the law
since 1946. See generally Fishgold

v. Sullivan Drydock, 328 U.S. 275
(1946); 66 S.Ct. 105 (1946). This
generally means that the employee
would be entitled to receive any
promotions, pay raises, status, and
seniority benefits that he or she
otherwise would have attained but
for the period of active service.
Employees who are absent from
their civilian employment to perform covered military service are
considered to be in leave without
pay (LWOP) status. In order to be
eligible for reemployment rights
under USERRA, the employee
must meet the following five criteria: 1) be absent from civilian
employment due to covered military service; 2) provide advance
notice to the employer (orally or in
writing) before leaving; 3) cumulative military service limited to

five years while employed with a
single employer (subject to a number of exceptions including traditional Guard/Reserve drill, and
voluntary or involuntary duty performed in or in support of wartime
or national emergency); 4) submit
a timely application for reemployment; and 5) not have a disqualifying discharge (dishonorable or bad
conduct). Note that having a dishonorable or bad conduct discharge
renders the employee ineligible for
any coverage under USERRA for
either discrimination or reemployment claims.
Employees should try to provide their employers with as much
advance notice as possible prior to
leaving for military service, and
provide them with a drill schedule
where possible. While it is always
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advisable for employees to provide their employers with copies
of orders prior to leaving for military service, and while employers
may ask for orders or other official
indicia of the military service, such
cannot be required. See generally
38 U.S.C. §§ 4312(a)(1); 20 C.F.R.
§§ 1002.85(c),(d), 1002.87 (2013).
Employers may be in violation of
the statute for penalizing employees for failure to provide orders
or other official documentation of
military service prior to leaving.
If there is any issue involving the
validity of the claimed duty, the
employer may always contact the
employee’s unit of assignment and
inquire of the unit commander or
executive officer about the duty to
be performed.
Further, if the military duty presents a conflict with the employer ’s
business operations, the employer
may contact the employee’s unit
commander and request that it be
rescheduled or cancelled. The commander is not required to accommodate those requests, but will
take them under consideration.
See 38 U.S.C. 4312(h); 20 C.F.R.
§ 1002.104 (2013). Employers may
request and require official documentation following completion of
military service in excess of 30
days duration in order to ensure
the service member submitted a
timely application for reemployment and that he or she did not
receive a disqualifying discharge.
But the employer may not delay
reinstatement if that documentation is not readily available. See
38 U.S.C. § 4312(f)(4); 20 C.F.R. §
1002.122 (2013).
One little-understood aspect of
the escalator principle is that it can
result in negative consequences for

the service member when an adverse
action, such as a reduction-in-force,
occurs. However, it is incumbent
on the employer to affirmatively
show that that the adverse action,
e.g., reduction-in-force, termination, transfer or demotion, would
have occurred had the employee
remained continuously employed.
It is never a valid reason to fail
to reinstate the returning service
member into his or her escalator
position because the employer hired
another individual to take the service-member’s place during his or
her absence.
In addition, while temporary,
term, or contractual employees are
covered under USERRA’s reemployment provisions, their fixed
periods of employment are not
tolled by their absences to perform
military service. For example, if an
individual is hired for a one-year
period and, after completing six
months of that term, is activated for
military service of five months, the
employee would have one month
remaining on his or her employment contract upon return from
active service. An exception to this
would occur if there was a reasonable expectation, usually through
course of dealing, that the contract
would be automatically extended
or renewed upon expiration of the
year term. Also, contract employees
whose similarly-situated peers were
converted to full-time employment
during their absence for military
service may expect to likewise be
converted upon their return from
active duty.
Other considerations involve service members returning to civilian
employment with service-incurred
disabilities. The escalator principle applies to those individuals as

well, and the employer is obligated
to make reasonable accommodations to allow those veterans to
become reemployed in their escalator positions. The legal standard
here is similar to that found in Title
I of the Americans with Disabilities
Act of 1990 (ADA). Essentially, if
the employee cannot perform the
duties of the escalator position
after the employer ’s reasonable
efforts, then the employee should
be placed in an alternative position of status, seniority, and pay
as commensurate as possible with
his or her escalator position. The
employer is not, however, required
to create a position for the employee if it does not already exist.
A very useful side-by-side comparison of USERRA’s and ADA’s
reasonable accommodations standards can be found on the Equal
Opportunities Commission (EEOC)
website, http://www.eeoc.gov/
eeoc/publications/ada_veterans_
employers.cfm.
USERRA’s health insurance provisions, set forth at 38 U.S.C. § 4317,
are very similar to those found in
the Consolidated Omnibus Budget
Reconciliation Act (COBRA), except
that unlike COBRA, USERRA’s
coverage extends to all employers,
regardless of size. Under USERRA,
employees leaving civilian employment to serve on periods of covered military service may elect to
continue their employer-sponsored
health coverage for up to 24 months
after they leave to serve on active
duty. And like COBRA, the employer may charge the employee the
full premium plus a two percent
administrative fee. If they elect not
to extend the coverage, it must be
resumed immediately upon reemployment, regardless of any open
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enrollment period. Health coverage
eligibility is subject to the escalator principle, and if the employer
or plan administrator imposes a
wait period, then the employee may
enroll while on active duty. Note
here that if the employee elects
not to continue the coverage while
on active duty, and subsequently
decides to continue the coverage
for whatever reason, the employer
may require the employee to make
up all missed premiums (at 102
percent) beginning when the coverage stopped. Employers should also
be aware that unless the employee
elects to continue coverage upon
leaving for military service it should
stop, unless the employer agrees to
pay the full premium during the
employee’s absence.
Conflicts in USERRA tend to arise
when either employers or service
members do not fully understand
their rights and obligations under
the law. Most disputes can be averted through open communication
between the employer and employee along with an understanding of
where to seek help when questions
arise. As a best practice, employees
should seek to keep their employers
apprised of their military schedules
and any upcoming deployment as
early as possible. Employers should
work with their service-member
employees to ensure that they may
remain in contact while serving,
either directly through e-mail or
through an appropriate party designated as a power of attorney who
can act in the service member ’s
behalf while deployed.
Litigation in USERRA disputes
is relatively rare, but it does occur.
USERRA strikes a delicate balance
between employees’ and employers’ rights and obligations, and
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at times it may be difficult for
employers and employees to preserve a good working relationship.
Administration, interpretation, and
enforcement of USERRA are charged
to the Secretary of Labor, acting
through the Veterans’ Employment
and Training Service (VETS). In
January 2006, the Department of
Labor promulgated implementing
regulations set forth at 20 C.F.R. §§
1002.1-1002.314 (2013). The regulations are set forth in a plain
English, question-and-answer format that is designed to address
any questions about the statute’s
application to private, state, and
local government employers. The
Office of Personnel Management
promulgated USERRA regulations
that apply in the federal sector. See
5 C.F.R. Part 353 (2013).
In order to preserve the employer-employee relationship, it is
best to work to resolve disputes
at the lowest level possible. Many
disputes can be resolved simply through open communication between the employer and
employee, or through technical
assistance provided by VETS or the
Department of Defense’s National
Committee for Employer Support
of the Guard and Reserve (ESGR).
ESGR and VETS have a very close
working relationship, and both
agencies collaborate to educate the
public about the USERRA statute.
ESGR assists Guard and Reserve
members through a nationwide
Ombudsman Services Program in
which it works to resolve disputes
through informal mediation. But
when further assistance is required,
employees have a number of additional options available to help
them resolve their disputes.
VETS engages in public outreach

and also investigates complaints
received from veterans and service members who believe their
USERRA rights have been violated. VETS’ USERRA investigations
are complaint driven. This means
that the claimant may withdraw
the complaint at any point, and
unlike criminal or inspector general investigations, the investigation will end upon claimant withdrawal. During the course of its
investigation, VETS remains strictly
neutral and will obtain any relevant
documentation and interview any
identified witnesses. VETS also has
subpoena authority to use whenever necessary. If, at the conclusion
of the investigation the evidence
supports the allegations raised in
the complaint, VETS will undertake to obtain the appropriate resolution for the claimant. Currently,
relief under USERRA may include
recovery of lost wages and benefits
plus interest, reasonable attorney
fees and associated costs, equitable relief such as reinstatement, or
other injunctive relief requiring an
employer to undertake action to
make the employee whole, and liquidated damages if the employer
is found to have willfully violated
the law.
In the event that the claimant
is dissatisfied with the results of
VETS’ investigation, he or she may
request that the case be referred
to either the U.S. Department of
Justice (DOJ), for cases involving non-federal sector employers,
or to the U.S. Office of Special
Counsel (OSC) for cases involving
federal employers. DOJ and OSC
would then make an independent
determination whether or not to
offer the claimant representation
in either a U.S. district court or

before the Merit Systems Protection
Board. Claimants may also elect at
any time to pursue relief directly
through private counsel at their
own expense, or as pro se litigants.
Individuals seeking to learn
more about USERRA may visit
VETS’ USERRA page on its website, www.dol.gov/vets. Included
on the USERRA page is the
USERRA elaws Advisor, contain-

ing frequently-asked questions,
the USERRA regulations, links to
interactive online training, the
implementing regulations, and
VETS’ USERRA Annual Reports to
Congress, which sets forth statistical case information, legislative
recommendations, and other items
of interest. In addition, ESGR, OSC,
and DOJ post valuable information on the law on their respective

websites, www.esgr.mil, www.osc.
gov, and www.doj.gov.
Mr. Torrans is the Deputy Director for
Compliance and Investigations for the
U.S. Department of Labor’s Veterans’
Employment and Training Service. The
contents of this article are the opinions
and comments of the author, and do
not represent the views or positions
of the Department of Labor or the
Veterans’ Employment and Training
Service.
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Officio
Vocante Parati –
Ready
   When Called
the maryland defense force

By David P. Weber

An incoming hurricane on the Eastern
Shore; a blackout and heat wave in
Baltimore City; erection of a mobile
field hospital in response to a potential mass-casualty event; legal advice
to state leaders, National Guardsmen,
and veterans. These are examples
of the varied roles of the Maryland
Defense Force, formerly known as the
Maryland State Guard.
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The Maryland Defense Force, first
created in 1917, is a uniformed military agency authorized by federal
and Maryland law, and forms one
of the subordinate agencies of the
Maryland Military Department. See
32 U.S.C. § 109; Md. Public Safety
Code Ann. §§ 13-203, 501 et seq.
Except when called to active duty
for state emergency or other service
by order of the Governor, Maryland
Defense Force soldiers are uncompensated and serve as volunteers,
providing highly technical and
professional services to the State
of Maryland, its citizens, and the
Maryland Army National Guard
and the Maryland Air National
Guard. When called to active state
service by the Governor, however,
Maryland law provides for compensation of Defense Force personnel
at the discretion of the Governor,
and provides that they may receive
the same pay and allowances as a
person of like grade and length of
service in the armed forces of the
United States. See Md. Public Safety
Code Ann. § 13-704.
Maryland Defense Force officers
are commissioned by the Maryland
Governor, and serve at the
Governor ’s pleasure. See Md. Public
Safety Code Ann. § 13-601. Many of
the officers in the Maryland Defense
Force are veterans, former officers,
or graduates of the U.S. military
academies. A number of Maryland
Defense Force members are combat
veterans of the wars in Vietnam,
Iraq, and Afghanistan.
The Maryland Defense Force
serves the Governor under the direction and supervision of the State
Adjutant General, Major General
James A. Adkins, who also commands the Maryland Army National
Guard and Air National Guard, as

well as the Maryland Emergency
Management Agency. The current Commanding General of the
Maryland Defense Force (MDDF) is
Brigadier General Brian R. Kelm, a
26-year veteran of the Civil Engineer
Corps of the U.S. Navy.
Nearly every state has laws
authorizing state defense forces.
Today, 22 states and Puerto Rico
have active state defense forces with
different levels of activity, support,
and strength. Most state defense
forces, including Maryland’s, are
organized as army units, but air and
naval units also exist. Individual
states have tasked their defense
forces with different missions.
In Maryland, the Defense Force
mission is to provide competent
supplemental professional and
technical support to the Maryland
Military Department, including
the Army National Guard, Air
National Guard, and Maryland
Emergency Management Agency as
required. Unlike Maryland National
Guardsmen, Maryland Defense
Force soldiers serve at the discretion
of the Governor for state missions
and may not be federalized and sent
to an overseas war (although individual soldiers remain subject to
federal draft requirements). On limited occasions, Maryland Defense
Force soldiers may be sent out of
state at the request of a neighboring governor requesting assistance.
Recent examples of such assistance include the deployment of
Maryland Defense Force soldiers to
Louisiana after Hurricane Katrina
in 2005, as well as components of
the Defense Force being deployed
to South Dakota Indian reservations
in 2007 for a public health mission.
In Maryland, however, calls to
state active duty are rare. When

not called to active duty, professional and technical support to the
Maryland Military Department is
the core of the Defense Force mission. Professional and technical services include:
Legal Services –
the Judge Advocate Corps
Judge Advocates in the Maryland
Defense Force ensure legal representation and coverage for every
National Guard soldier and airman
in the state. They also as provide
legal advice and support to the
Defense Force command and the
commands of the Army National
Guard and Air National Guard. The
forty-three Judge Advocates of the
Defense Force are each admitted to
practice law within Maryland, and
many are admitted in other states as
well. Many Judge Advocates are former U.S. military officers. Current
Maryland Judge Advocates include,
among others, the retired Chief
Judge of the United States District
Court for the District of Maryland;
an Administrative Law Judge of the
Maryland Office of Administrative
Hearings; a former Commissioner
of
the
Maryland
Workers
Compensation Commission; the
former Assistant Inspector General
for Investigations of a major federal agency; former Assistant States
Attorneys; current federal civilian
attorneys; a current attorney for a
Maryland county agency; numerous
partners and associates at Maryland
and DC-area law firms; as well as
many sole practitioners engaged in
criminal, civil and family law. A
number of Judge Advocates have
served in combat overseas. At least
once per year, Maryland Defense
Force Judge Advocates join with
their Army and Air National Guard
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attorney counterparts in joint training to ensure that all elements of
the Maryland Military Department
are able to work together in a coordinated fashion, even during times
of crisis.
Maryland Judge Advocates serve
as staff legal support to the Defense
Force command, as well as to individual Army and Air Guard units
throughout the state. Such activities
may include providing support to
the state’s military justice system
(including the provision under state
law for courts martial), as well as preventative legal training and lectures
to soldiers and airmen. In addition,
Judge Advocates provide local coverage and assistance to individual
National Guard members in need,
such as the preparation of wills and
powers of attorney, family law and
custody disputes, eviction or fore-
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closure defense, employment law
issues with civilian employers, and
assisting returning service members with claims for benefits from
the Veterans Administration. Legal
entanglements have become especially acute as Maryland National
Guardsmen have been called to service due to the conflicts overseas in
numbers not seen since World War
II. Judge Advocates, in turn, derive
substantial rewards in being able
to assist members of our military.
In addition, service to the Defense
Force and to individual guardsmen
and their families may be reported
as pro bono hours to the Maryland
Court of Appeals.
Chaplain Services
A dedicated Chaplain Corps provides religious guidance and counseling to Maryland Guardsmen

and their families, as well as the
community at large, during times
of need or crises. Chaplains in
the Defense Force are frequently
embedded in specific units of the
National Guard, and at times may
be the only pastoral services a federalized Guardsman may see prior
to deployment.
Medical Services
The Defense Force’s 10 th Medical
Regiment (a unit designation linking it to its historic World War II
state guard roots) is unique among
state defense forces, including
its capability to fully erect, supply, staff and run a mobile field
hospital. The soldiers of the 10th
Medical Regiment include surgeons, internists, pediatricians,
psychiatrists, psychologists, social
workers, pharmacists, registered

nurses and certified nurse practitioners, emergency medical technicians, as well as associated medical specialties. In recent memory,
the Regiment’s largest deployment
was in Operation Lifeline Depot.
The Maryland Defense Force-led
task force, comprising more than
200 health professionals, eventually
treated over 6,500 patients in five
abandoned facilities in Jefferson
Parish, Louisiana, in the immediate aftermath of Hurricane Katrina.
Engineering Services
The Maryland Defense Force 121st
Engineer Regiment provides a professional organized, trained, disciplined and uniformed rapid
response force of engineers of all
disciplines to assist the Maryland
Military Department, state and local
government agencies, and civil
relief organizations in response to
any impending or actual emergency.
The mission of the 121st Engineer
Regiment consists of inspection
and assessment of Maryland Army
National Guard facilities. Other mission support areas consists of internal engineer support to the Defense
Force, disaster assessment after a
natural or manmade incident, and
the assessment of critical infrastructure prior to a disaster.
Finance Corps
Individuals in the Finance Corps
are professionals in the fields of
banking, investment management,
accounting, and insurance. Their
skills are put to use counseling
Maryland National Guard and Air
National Guard members and their
families on personal finance, college
savings, investment and retirement
strategies, insurance, and taxes.

Information Technology
& Communications
The Information Technology and
Communications Directorate works
to provide the Defense Force with
secure and assured information
technology and communication
services. It is staffed with experienced IT professionals that work in
many areas of the IT and communications fields.
Cyber Security
The Cyber Security Unit provides
professional,
civilian-military
expertise in cyber security to the
Maryland Military Department and
state and local agencies as a service
and assistance to their own cyber
security programs. During cyber
emergencies, the Defense Force
Cyber Security Unit will provide
expertise to restore systems to normal operation.
Cavalry Troop A and the Maryland
Defense Force Band
The Maryland Defense Force
Cavalry Troop A provides the
Maryland Military Department
with a ceremonial unit that is a
visible link to Maryland’s many
horse cavalry units of the past,
while supporting recruiting and
public relations efforts of both the
National Guard and Defense Force.
The Maryland Defense Force Band
provides musical support for the
Defense Force, support for the 229th
Army Band, and supplemental professional musical support to the
Maryland Military Department and
the Maryland National Guard. The
Defense Force Band enhances community relations, general recruitment, and troop morale. Its goal is
to communicate the mission of the
Maryland Defense Force and the
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duties it performs for the Maryland
Military Department.

History of the Maryland
Defense Force
Formally established by the
Maryland legislature in 1917, the
Maryland Defense Force proudly
traces its heritage and tradition
back to the 17 th Century. That inherited spirit of service gave birth to
the Maryland State Guard during
both World Wars and is the origin of
the Maryland Defense Force.
World War I
On April 6, 1917, Congress declared
war on Imperial Germany and her
allies and entered the Great War
raging on the European Continent.
President Wilson called upon the
26
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National Guard units of Maryland
for service overseas in Europe.
The people of Maryland and the
Governor consequently lost control
of the only organized and trained
defensive body at their disposal,
leaving the state open to acts of
aggression, unrest, and disaster. In
response, the Maryland General
Assembly unanimously passed the
State Guard Bill (S.B.12), legally
authorizing the Governor to:
recruit (through volunteering or
draft), equip, train and otherwise
maintain a body of armed troops
within this State, to be known as
the Maryland State Guard and,
empowered the Governor to call
the State Guard into active State
service when the public interest
and safety require.

Maryland’s citizens responded
to a call to service and filled the
vacant armories in and around
Baltimore, Hagerstown, Frederick,
Salisbury, and Annapolis. Nine
companies totaling 34 officers and
518 men turned out twice-weekly to drill and train. The State
Guardsmen did turn out for active
duty twice, in 1919, to keep the
peace during controversial criminal trials in Annapolis and Easton.
As quickly as the State Guard
came, it went, officially disbanding
on March 1, 1920, making way for
the Maryland National Guard to
return to their armories.
World War II
In September 1940, Congress,
responding to the growing threat

and possibility of involvement in
combat operations against the forces of Germany and Japan, again
inducted the National Guard troops
of the 48 states into federal service.
Once again facing the need for
an active, trained, and properly
equipped force capable of patrolling
and providing a competent response
to emergencies in the absence of the
National Guard, Maryland passed
the State Guard Act on February 14,
1941. The Act expanded and defined
the role of the State Guard with
greater authority and responsibility
in case of activation and detailed
a mission of service “in case of
insurrection, invasion, tumult, riot,
breach of peace or imminent danger thereof, or to enforce the laws
of this state with all the authority of sheriffs and deputy sheriffs.”

The authority of a soldier of the
Maryland Defense Force called to
service in active duty remains similar today: to possess “all the authority of a peace or law enforcement
officer.” Md. Public Safety Code
Ann. § 13-702(c)(1).
Because the civilian employees
that made up the State Guard could
not be placed on patrol duty for
the indefinite duration of the war,
a Special Military Police unit of the
Maryland State Guard consisting
of 324 officers and men was established on January 9, 1942. By then,
the State Guard consisted of: the brigade headquarters company; a radio
section; a chemical warfare section;
eight infantry battalions; one engineer battalion; one medical battalion; one special military police unit
and an African-American battalion.

Muster roles place membership at a
high of 2,731 officers and enlisted
men enrolled on the muster books
for 1944. From October 2, 1941,
to August 15, 1945, the Maryland
State Guard was called out on 11
separate occasions around the state
from Elkton to Cumberland, in
addition to the constant patrolling
by the Special Military Police unit.
State Guardsmen were (and still
are) compensated with pay as their
National Guard counterparts when
on active duty.
By 1947, the last of the Maryland
State Guard formations of World
War II were disbanded, and once
again the role of state defense
was returned to the established
National Guard units. During the
ensuing Cold War, a variety of
federal and state legislative efforts
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grappled with the need for additional state troops and to define
their role and purpose.
Expanded Role of
the National Guard
The “Total Force” doctrine adopted
by the U.S. Army in 1970 expanded
the role that National Guard troops
would play in future Army deployment plans. If rapid expansion and
deployment of force was necessary, Reserve and National Guard
units would be called upon first,
before the Army turned to a draft to
supplement its strength. National
Guard units were called upon to
change their mission to adopt key
logistical and security support roles
such as vehicle maintenance and
military police functions. This plan
was demonstrated in the rapid activation of many National Guard
support units in the First Gulf War
and worked well.
The states that contributed these
units recognized that a rapid call
up of their National Guard forces
left a defense deficit at home, a
void that needed to be supplemented in their own right. During
the spring 1983 legislative session,
Maryland took advantage of federal changes made in 1958 to the
language of the National Defense
Act of 1916, allowing states to voluntarily maintain forces of their
own in times of peace, and passed a
reactivation of the State code establishing the Maryland Defense Force
on July 1, 1983.
By 1995, more than 20 states
had revitalized and organized their
state defense units to fill the state
defense void. In 1994, the Maryland
Defense Force was tasked with
armory staffing; possible suppression of terrorism; search and res28
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cue; and disaster relief.
The September 11, 2001, terrorist attacks and the subsequent War
on Terrorism crystallized a need
for layered state defenses and support organizations and tasked the
Maryland Defense Force with a
new mission: “To provide competent supplemental professional and
technical support to the Maryland
Military Department as required.”
Col. Michael Osborn, Ready When
Called: The Maryland Defense Force,
Maryland B ar J ournal November/
December 2007, at 15, 16.

general in the case of the District
of Columbia) considers necessary,
but it may not be called, ordered,
or drafted into the Armed Forces.
Maryland Defense Force soldiers
are considered “state personnel,”
while on duty or training, even if
they are serving in a non-active
duty (volunteer) capacity. See 81
Op, Atty. Gen. Md. 121 (1996). In
addition, soldiers are covered for
workers compensation, in the event
of a service-related injury, during
state active duty or in training.
See Md. Public Safety Code Ann. §
13-210.

Legal Basis of the
Maryland Defense Force

The Maryland Judge Advocate
Corps is Looking for a Few Good
Men and Women
Maryland Defense Force lawyers
have provided thousands of hours
of pro bono support to Maryland
citizens, National Guard soldiers and airmen, and their families. Often, this support is in the
form of rushing to court on short
notice to seek a stay of proceedings for a deployed guardsman.
Some examples of legal matters in
which Defense Force lawyers have
become involved include:
• Estate and probate support to
families left behind when a
guardsman is killed in action;
• Establishing guardianship
when a soldier is injured such
that she or he is unable to
participate in his or her own
care, property or financial
decisions;
• Intervention in family law
matters involving separation
and divorce, custody, child
support, visitation, parental
rights or property division;
• Intervention against debt collection efforts by creditors

At present, the legal basis for the
Maryland Defense Force is contained in 32 U.S.C. §109 and the
State Militia Law, which is contained in Title 13 of the Public
Safety Article of the Maryland
Code. The basic regulation governing criteria and guidance for administration, operations, and training
for the Maryland Defense Force is
Maryland Military Regulation 1-12
(August 2011). Federal law provides
that in time of peace any state or
territory including the District of
Columbia may maintain no troops
other than those of the National
Guard and the Defense Forces
authorized by Title 32 of the United
States Code. Section 109 states:
In addition to its National
Guard, if any, a state or territory,
Puerto Rico, The Virgin Islands,
or the District of Columbia may,
as provided by its laws, organize
and maintain defense forces. A
defense force established under
this section may be used within
the jurisdiction concerned, as its
chief executive (or commanding

•

•

•

•

•

•

against deployed soldiers or
airmen;
Pursuit of, or defense against,
home improvement contractors, service providers or others who seek to retain funds
from guardsmen;
Employment and reemployment disputes upon the return
home of deployed guardsmen;
Real estate disputes, including title, deposits, improvements, quiet use or eviction;
Bankruptcy
qualification,
discharge or renegotiation of
debt;
Public school enrollment, services to special needs children, expulsion, qualification
for in-state college tuition and
fees at Maryland institutions;
Certifying children and, at
times, parents, as dependents
so they may qualify for medical care at military treatment

facilities run by the federal
government;
• Immigration and naturalization concerns;
• Motor vehicle title, registration and insurance coverage
issues;
• Qualification of veterans’ or
military associations as IRS
section 501(c) organizations;
and
• Tax issues, both federal and
state.
As previously noted, in addition
to legal support to guardsmen and
their families, Judge Advocates also
represent the command. In doing
so, they provide assistance to commanders in matters relating to the
state military justice system, organization, personnel, statutory and
regulatory interpretation, orders
for duty out of state, and training.
While many Defense Force attorneys have prior military experience,

prior service is not a prerequisite for
commission as a Judge Advocate.
The only real prerequisite is a sincere desire to assist soldiers and
airmen, their families, and the citizens of Maryland. The need for
Maryland Judge Advocates is most
acute in the areas of family law,
consumer protection, real estate,
creditor-debtor rights, and military
and veteran’s assistance. To learn
more – or to volunteer – please visit
http://mddf.maryland.gov.
Mr. Weber is a Lieutenant Colonel
and Judge Advocate in the Maryland
Defense Force and a member of
the boutique law firm of Goodwin
Weber PLLC. He gratefully acknowledges the support and assistance of
the Honorable Michael R. Osborn,
Administrative Law Judge, Maryland
Office of Administrative Hearings (and
retired U.S. Marine Corps and Maryland
Defense Force Colonel) in preparing this
article. For military matters, he may be
reached at dweber@mddf.maryland.gov.
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Military Benefits
And Divorce
30
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By Amy L. Snyder

S

ervicemembers and retirees receive many benefits in return
for their service to this country – healthcare, retirement,
education. When they divorce, however, their spouses may be
entitled to many of these benefits as well.
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Dividing Military
Retired Pay
In many military divorces, the largest
asset is often the military retirement.
Members of the armed services are
usually eligible to retire after 20 years
of active duty service. Retired servicemembers receive monthly retired pay
for life. The amount of retired pay is
calculated based on a percentage of
the member’s basic pay, which varies
depending on which retirement plan
the member is under. Retired pay is
subject to an annual cost of living
adjustment (COLA).
Members of the Reserve Component
(RC) may begin receiving retirement pay at age 60. The amount of
retired pay is based on the number of
points accumulated by the member
during their period of service. Points
are awarded during weekend drills
and periods of active duty training
or mobilization. The reserve member
must accumulate at least 20 years of
qualifying service in order to qualify
for retirement.
The Uniformed Services Former
Spouses’ Protection Act
The federal statute which covers the
division of military retired pay is the
Uniformed Services Former Spouses’
Protection Act (USFSPA), found at 10
U.S.C. § 1408. The USFSPA codified
that state courts may divide military
retired pay as part of a divorce proceeding. Whether the retired pay is marital
property and if so, how much, is to be
decided by the state court in accordance
with the law of that jurisdiction.
The USFSPA allows the former
spouse’s share of the retired pay to be
paid directly from Defense Finance
and Accounting Services (DFAS) if
certain requirements are met. The
order which divides the military pay
must be a “final decree of divorce,
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dissolution, annulment, or legal
separation, or a court ordered, ratified, or approved property settlement incident to such a decree.” 10
U.S.C. § 1408 (a)(2). Because military
retired pay is a federal benefit and
not a private pension plan, a Qualifed
Domestic Relations Order (QDRO) is
not required.
The USFPSA further mandates that all requirements of the
Servicemembers’ Civil Relief Act
(SCRA) have been met, especially all
requirements regarding default judgments. The court must also have jurisdiction over the military member by
consent, a finding that the member is
a resident of the state, or a finding that
the member is domiciled in the state.
Finally, in order for a former spouse
to receive direct payments from DFAS,
the marriage must have been at least
10 years in length during which the
member performed at least 10 years
of credible service. 10 U.S.C. §1408 (d)
(2). In other words, the marriage must
overlap the military service by at least
10 years. This 10/10 requirement does
not apply to a state court’s ability to
award a portion of the retired pay to
the former spouse, only to the authority of DFAS to make the payments
directly to the former spouse.
Fixed Dollar Amount Awards
An award of retired pay may be made
in terms of a fixed dollar amount. If
this method is used, however, the former spouse does not receive the benefit
of the regular COLAs received by the
member. An example of a fixed dollar
award would be: The former spouse is
awarded $ 		
of the member’s military retired pay.
Percentage Awards
If the member has already retired
and marital share is known, it can be

expressed in terms of a straight percentage. Percentage awards are calculated by
DFAS based on the member’s disposable retired pay. The disposable retired
pay is the gross pay minus VA disability, disability retired pay, and Survivor
Benefit Plan premiums. A percentage
award would be: The former spouse is
awarded
percent of the member’s military retired pay.
Formula Awards
If the member is still in the military
service, DFAS will honor an award
that uses a formula to calculate the
marital fraction. The numerator, however, must be expressed in terms of
whole months and must be provided in the court order. When drafting orders regarding the division of
reserve retirement awards, the calculations should be done using points
rather than months.
An acceptable active duty formula
award would be: The former spouse
is awarded a percentage of the member’s disposable military retired pay,
to be computed by multiplying 50
percent times a fraction, the numerator of which is 		
months of
marriage during the member’s creditable military service, divided by the
member’s total number of months of
creditable military service.
Hypothetical Awards
DFAS will also honor a hypothetical
award. A hypothetical award is an
award based on a retired pay amount
which differs from the actual retirement amount received by the member.
It may be used to formulate an award
as if the member had retired on the
date of the separation or divorce. It
does not give the former spouse the
benefit of any pay increases due to
later promotions or years of service.
A hypothetical award may be done in

one of two ways:
The former spouse is awarded
percent of the disposable retired pay
the member would have received had
the member retired with a retired base
pay of $
and with
years of creditable service.
The former spouse is awarded
percent of the disposable retired pay
the member would have received
had the member retired on his actual retirement date with the rank of
and with
years of creditable
service.
More information regarding dividing military retired pay may be found
at http://www.dfas.mil/garnishment/
usfspa/attorneyinstructions.html.
Offsets
As discussed above, the amount divided by DFAS is the disposable retired
pay. Deductions for Survivor Benefit
Plan (SBP) premiums, discussed
below, and both military and VA disability pay are taken out prior to the
division. Because disability pay can
add up to a significant amount, and
therefore reduce the former spouse’s
share received from DFAS by a significant amount, as a practice pointer
it is wise to build an indemnity clause
into any agreement or order to protect
the former spouse against that type of
reduction in the future.

Survivor Benefit Plan
The SBP is a program which allows
a retiree to pay a monthly premium
in exchange for coverage which will
pay a lifetime annuity to a designated
beneficiary upon the retiree’s death.
The maximum annuity is 55 percent of
the retiree’s monthly retired pay and
the premium is currently 6.5 percent
of the selected base amount.
The parties may agree, or a court
may order, the retiree to name a former

spouse as the beneficiary of the SBP.
However, because the SBP premiums
are deducted by DFAS prior to the
division of retired pay under a court
order, DFAS cannot offset the premium
from one party to another. Any order
which states that the Wife or Husband
will pay the SBP premiums for his or
her share of the retired pay will not
be enforced by DFAS. It is possible,
however, to recalculate the percentage
in order to account for the shift of the
premium from spouse to the other.
If a former spouse is awarded SBP
coverage, either the spouse or the
retiree must submit the proper documentation to DFAS within one year of
the order or the coverage will be disallowed. If a surviving former spouse
remarries before age 55, SBP payments
will cease, but can be reinstated if that
marriage ends due to death, divorce
or annulment. If the former spouse
remarries after age 55, SBP payments
will continue for life.
More information regarding SBP
may be found at http://www.dfas.mil/
retiredmilitary/provide/sbp.html.

Dividing Military Thrift
Savings Plan
All servicemembers have the option
to contribute an unlimited amount of
pre-tax income into a Thrift Savings
Plan (TSP). Federal law allows for the
division of a TSP pursuant to a divorce.
Because a TSP is a federal benefit,
ERISA does not apply and the order
submitted should not be a QDRO.
Rather, the TSP can be divided with a
Retirement Benefits Court Order.
The order must include both the
participant’s and the payee’s names,
Social Security number and address.
It must specifically contain the name
“Thrift Savings Plan” and should
specify whether the account is a civilian or uniformed services account, or
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if the participant has both.
The order must clearly describe the
payee’s entitlement. The order can
only award a specified dollar amount
or a fraction or a percentage of the
participant’s account as of a specific
past or current date. The court order
can require a payment only to the participant’s current or former spouse,
or to the participant’s dependents.
If the TSP is being divided between
more than one individual, the court
order must separately specify the dollar amount, percentage, or fraction of
the award made to each person.
More information regarding dividing TSPs may be found at https://
www.tsp.gov/planparticipation/otherinformation/courtOrders.shtml.

Healthcare
All active duty servicemembers and
their dependants, as well as retirees,
are entitled to medical care through
the Tricare insurance program.
A dependent spouse is entitled to
retain Tricare until the entry of a final
decree of divorce. In order to maintain
eligibility for Tricare following the
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divorce, a former spouse must meet
the 20/20/20 requirement (20 years
of marriage, 20 years of service by the
member, and 20 years of overlap). The
former spouse must not be remarried
and must not be covered by any other
employer-sponsored health plan.
The last 20-year requirement is
often the disqualifier. For instance,
in an example where the husband
entered the service in 1985, the parties
married in 1986, the husband retired
in 2005, and they divorced in 2013, the
wife will not be able to maintain her
Tricare eligibility. Although she was
married for over 20 years and the husband served for 20 years, the overlap
is only 19 years.
The wife in the above scenario,
however, will qualify for one year
of transitional health care coverage.
Transitional health coverage allows a
20/20/15 spouse to retain their military health care coverage for one year
following the date of divorce. The
former spouse must not be remarried and must not be covered by any
other employer-sponsored health
plan. During this year, the spouse may

enroll in the Continued Health Care
Benefit Program (CHCBP).
The CHCBP is a program which
provides benefits similar to Tricare but
for a charged premium. The program
is available to former spouses that are
no longer eligible for Tricare. Benefits
are available for up to 36 months
under CHCBP.
More information regarding Tricare
may be found at http://www.tric a re . m i l / We l c o m e / E l i g i b i l i t y /
FormerSpouses.aspx.
More information regarding the
Continued Healthcare Benefit Program
may be found at http://www.tricare.
mil/Welcome/SpecialPrograms/
CHCBP.aspx.

Death Gratuity
The death gratuity is a one-time, taxfree payment of $100,000 paid to eligible survivors of a member of the
Armed Forces who dies while on
active duty. It may also be paid to the
survivor of a former member who
dies within 120 days of the release or
discharge from active duty if the cause
of death is ruled to be service-related.

The servicemember may name any
individual to receive all or a percentage of the death gratuity. If, however,
the member names a person other
than his or her spouse as the beneficiary, the spouse will be notified of the
new designation. If the member does
not name a beneficiary, the gratuity is
paid according to the following hierarchy: spouse, children and descendants of deceased children, parents,
or if none of the above are living, then
to the estate.
More information regarding the
death gratuity may be found at
http://militarypay.defense.gov/benefits/deathgratuity.html.

Life Insurance
All Servicemembers are automatically enrolled for maximum
Servicemembers Group Life Insurance
(SGLI) coverage of $400,000. An individual may choose to decline or lower
the amount of coverage if desired.
Premiums are automatically deducted
from the member’s pay.
Because SGLI is a federal benefit, a
state court does not have any authority to order the member to designate a
specific beneficiary on his or her SGLI
policy. See Ridgway v. Ridgway, 454 U.S.
46 (1981). Therefore, when drafting an
agreement or order that requires life
insurance, any wording which specifies the member to make a spouse or
child the irrevocable beneficiary of the
SGLI policy will be unenforceable.
More information regarding SGLI
coverage may be found at http://benefits.va.gov/insurance/sgli.asp.

Commissary And
Post Exchange
Dependent spouses are often concerned about losing their access to use
the commissary and post exchange

(PX) on military installations. Access
to commissary and PX follows the
20/20/20 rule discussed above. The
former spouse will be permitted to
keep his or her military ID card, and
accompanying commissary and PX
privileges, if the marriage lasted 20
years, the military spouse served at
least 20 years, and the period of overlap between the marriage and the
military service of the spouse was at
least 20 years.

Post 9-11 GI Bill
Servicemembers may transfer their
educational benefits under the Post
9-11 GI Bill to either a spouse or minor
children. The benefit includes tuition
and fees as well as a monthly housing
allowance. Educational benefits that
have been transferred to a spouse are
not automatically revoked by a subsequent divorce. However, the ability to
revoke previously transferred GI Bill
benefits is always within the right of
the member.
More information regarding the
Post 9-11 GI Bill may be found at
http://www.benefits.va.gov/gibill/
post911_gibill.asp.

Dependent Abuse
Transitional Compensation
In order to mitigate the financial hardships that often occur when a dependent spouse has been the victim of
abuse by a servicemember, Congress
has authorized the transitional compensation program. Transitional compensation, established in 10 U.S.C. §
1059, allows for financial compensation to be paid to the spouse when the
sponsor has been separated from the
military by court-martial, sentenced
to forfeiture of pay and allowances by
a court-martial, or administratively
separated due to the abuse of a spouse

or family member.
The transitional compensation
is available from 12 months to 36
months. The dependents may also
be able to retain commissary and PX
privileges, Tricare coverage, and relocation expenses.
More information regarding transitional compensation may be found
at http://www.militaryonesource.
mil/abuse.
Property Share Equivalent
If the servicemember is separated for
a dependent abuse offense, but was
retirement- eligible, the spouse may
still be entitled to receive a property
share equivalent. Because the servicemember will lose eligibility for benefits
and retired pay if separated by courtmartial or administratively discharged
for a dependent abuse offense, a spouse
could be reluctant to report abuse in
the family for fear of also losing those
benefits. To encourage spouses to
report abuse without fear of becoming
financially disadvantaged, the USFSPA
allows the spouse to receive any courtordered share of military retired pay as
if the member had retired. The eligibility to receive payments is still subject
to the 10/10/10 requirement discussed
previously.

Conclusion
Dealing with a servicemember, retiree,
or dependent brings some extra issues
to the table. Knowing what benefits are available ensures that each
is addressed correctly, and all of the
benefits and assets are divided fairly.
Ms. Snyder is a Legal Assistance attorney
at Aberdeen Proving Ground, Maryland.
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Help From Pro Bono
Lawyers
at New
Legal Clinic
By Joe Surkiewicz

Having a lawyer can be life-changing
for a homeless military veteran. Just ask
veterans who have received assistance
from the Veterans Legal Assistance
Program (VLAP) which was established
in the summer of 2012 at the Baltimore
VA Annex by the Homeless Persons
Representation Project (HPRP) in collaboration with the Pro Bono Resource
Center of Maryland, the VA Maryland
Health care system, and students from
the University of Maryland and the
University of Baltimore Schools of Law.
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One such veteran is Mr. R, who is
in his mid-40s and served in the Air
Force from 1987 to 1991. He suffers
from post-traumatic stress disorder
(PTSD) as the result of a servicerelated truck accident—the vehicle
he was driving at night in the rain
struck and killed a man. He was
also the victim of sexual assaults by
another officer. While PTSD is one
of the hardest disabilities to prove,
his pro bono attorney successfully
obtained service-connected disability benefits for him from the Veterans
Administration, along with a cashbenefit available to veterans who are
disabled from events that occured
in service. The amount veterans
receive under this benefit program
is based on the level of their disability and Mr. R’s pro bono lawyer
successfully obtained a rating of
100-percent disabled—the highest
rating possible.
“It’s very meaningful to help
veterans who have virtually no
income,” said Mollie Wander, a
private attorney in Baltimore who
took Mr. R’s case through the VLAP.
“Veterans who suffer from injuries
or diseases acquired during service
deserve compensation,” she added.
And homeless vets need as much
help as they can get from pro bono
attorneys so their compensation
is available for housing, food and
other expenses. In Mr. R’s case, the
benefits mean he will now have an
income of over $2,800 a month, funds
sufficient to pay for housing and
other basic life necessities—versus
the $100 a month he has previously been receiving in other benefits.
“My client was very excited when
we got the news of his 100-percent
rating,” Wander recalled. “It’s really
nice that he also now has the money
to help out his daughter, who just
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graduated from high school.” That
is because a 100-percent disability
rating for VA benefits qualifies their
minor children for college tuition
benefits. According to Wander, the
decision changed his life.
Another such veteran, Mr. K,
is a Desert Shield/Storm veteran
seeking benefits for a respiratory disorder caused by the smoke
from oil-well fires. “He returned
in the early 1990s and has been
in and out of hospitals since then,
with quite a few scary moments,”
said his pro bono attorney, Jennifer
Larrabee. According to Larrabee,
he has resubmitted for benefits
since he returned, but continues to
be denied. Upon Mr. K’s referral to
Larrabee by HPRP, she located a
nurse practitioner who offered to
go through his medical records and
create a medical summary on a pro
bono basis. While the VA acknowledged his problems, it was not
at the level he needed. Larrabee,
who works at the PBRC, helped
Mr. K get referred to a University
of Maryland study on pulmonary
issues, which resulted in a causal
statement that it is more likely than
not that his exposure to the fires
caused his condition. Although the
new evidence has been submitted,
her client’s case still hasn’t been
resolved.
Mr. K was living in a Baltimore
homeless veterans shelter. Larrabee
noted, “He’s very capable, very
sophisticated. He’s now employed.”
Before she took his case, the client had on-and-off substance abuse
issues, went through a divorce,
and had attempted suicide. But he
has managed to survive. It is often
difficult for homeless veterans to
advocate for themselves without a
lawyer’s help, and hiring a private

practitioner can be incredibly costprohibitive.
Nationally, a growing number of
veterans like Mr. R and Mr. K are
returning to civilian life with disabling physical and mental health
challenges. Nearly half of men and
67 percent of women that served
in the recent wars were diagnosed
with mental illnesses such as PTSD
and adjustment, mood, and personality disorders. In addition, veterans
returning from these wars are being
diagnosed with traumatic brain
injury at a rate nearly two to three
times higher than veterans of past
wars. Without access to treatment
for service-related conditions, pension benefits, and other support to
which they are entitled as compensation for their service, veterans are
often unable to maintain housing
and economic stability. In addition,
according to the U.S. Department of
Housing and Urban Development,
more than 67,000 veterans are
homeless. See “The 2011 Point-inTime Estimates of Homelessness:
Supplement to the Annual Homeless
Assessment Report”; Pg. 6, Dec. 2011,
U.S. Dept. of Housing and Urban
Development, Office of Community
Planning and Development.
After helping people like Mr.
R and Mr. K, HPRP opened the
Veterans Legal Assistance Clinic to
reach more veterans in need. The
clinic, which operates out of the
Veterans Administration Medical
Annex in downtown Baltimore, is
staffed primarily by law students
and pro bono lawyers, and it supports HPRP’s mission to go into
the community and help people
where they are already receiving
other services. “It’s located in a
spot where homeless veterans are
already going and can get refer-

rals for any kind of benefits,” said
Katie Meyer Scott, HPRP’s director of pro bono services. “It’s in
a place where homeless vets can
wash their clothes, take a shower,
and get donated clean clothes.”
Now, homeless veterans can also
stop in and talk to a lawyer. Those
with claims for VA service-connected disability benefits, like Mr. R
and Mr. K, and others with claims
for VA pensions are represented by
pro bono lawyers through HPRP.
A veteran qualifies for pension
benefits if he or she served in
a Congressionally authorized act
of force—World War II, Vietnam,

the Gulf wars, Afghanistan—and
is currently low-income and either
65-plus, or permanently and totally
disabled, according to Scott. The
benefits insure they receive a minimum income, averaging $2,000
a month, and more if there are
dependents.
Another crucial service offered
at the clinic is discharge upgrades.
With a discharge upgrade, a homeless veteran might be eligible for
benefits that would get him or her
off the streets. When vets are discharged from the military, they are
given a form identifying the reason
for their discharge, whether it is

a good or bad reason. According
to Michael Stone, a University of
Baltimore School of Law apprentice fellow working at HPRP and
the clinic, “If it’s ‘other than honorable,’ you’re barred from most
benefits.” This is especially crucial for Vietnam Veterans because
many were discharged with ‘other
than honorable’ ratings for minor
reasons that would result in counseling today. According to Stone,
very few of them appealed their
discharge ratings.
Logistically, veterans come to the
homeless services area on the fifth
floor at the VA Medical Annex and
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sign in. The clinic is on the first
and third Wednesday of the month,
from 1 p.m. to 4 p.m. It is usually
limited to eight to 12 people per
clinic, according to Scott. Two to
four non-lawyers manage the front
desk and assist veterans with filling out forms before they meet with
an attorney. The number of people seen at the clinic is dependent
on the number of volunteers. Scott
indicated that volunteer attorneys
are allowed even if it is only for an
hour. Training is provided to make
them comfortable. It is suggested,
but not required, that they take substantive veteran law training which
is offered twice a year. The next
in-person training, which runs for
half a day, is at the next veterans
legal conference in June, 2014. A
recording of the training is also
available online through the PBRC.
Pro bono attorneys also receive ongoing support and mentoring while
they work on cases. Law students
working at the clinic will perform
intakes, obtain and review the military records, and run the case by
a pro bono attorney to see what
the chances are for VA benefits or
a discharge upgrade. “We desperately need more pro bono attorneys,
especially if they have experience,”
Scott noted.
Homeless veterans seeking disability benefits face enormous problems—and not simply that they
don’t have permanent addresses
and access to personal records.
“We’re seeing that veterans’ service
treatment records are getting lost,
which makes it nearly impossible to
prove a claim,” Scott said. “It often
means you have to go through the
appeals process, which can take five
years.” According to Scott, the VA
is supposed to have a heightened

duty to obtain alternate evidence
if the service records are missing—
the burden is on them. They are
to apply the benefit-of-the-doubt
rule—giving weight to lay statements from relatives and fellow
service members who may have
observed their symptoms.
Another problem is that veterans make up a larger chunk of the
homeless population in rural areas.
Veterans comprise a 70.8 percent
greater percentage of the homeless population in rural parts of
the state than in non-rural areas.
“There are no free legal resources
for rural homeless veterans to help
get their VA benefits,” Stone said.
“When you look at the distribution
of attorneys in general, there are
fewer in the rural areas compared
to the central area. There’s no access
to legal help that would get them
benefits.” And just being a veteran doesn’t entitle one to benefits.
Requirements include length of time
served, whether the injury occurred
during service, and whether it was
in war time. Scott explains that, “if
you don’t meet the criteria, then
Social Security is supposed to come
in. But Social Security benefits are
inferior and often don’t cover the
cost of housing and other needs that
our nation’s veterans have.”
Which is why the overwhelming majority of veterans seeking benefits need a lawyer. Since
HPRP, PBRC and its other partners initially started the Veterans
Legal Assistance Project in 2008
(the Baltimore VA Annex location
subsequently opened in 2012,) the
Baltimore VA Regional Office—
which has been rated one of the
worst performing in the nation and
is separate from the VA Maryland
Health Care System—has improved

significantly. “Simple cases are getting turned around quickly,’ Scott
said. “There are positive things
we’re excited about.”
Yet the need for expert legal help
won’t go away soon. Larrabee, the
pro bono attorney representing Mr.
K, is not new to pro bono. But she
had never worked on veteran benefits cases before. “I did a lot of
pro bono work as a private lawyer,
but after I came to the Pro Bono
Resource Center, I didn’t practice
law anymore,” she said. “I missed
the face-to-face experience, so volunteering for the veterans project
was a no-brainer. It’s a way to close
the justice gap for our most vulnerable citizens.” She soon discovered
how overwhelming and confusing
the system is just to get the benefits
needed for daily survival. According
to Larrabee, it was eye-opening, and
she struggled navigating the system, so wondered how the average
vet would manage it. In addition
to those challenges, many have the
added layer of homelessness.
Mr. K told his attorney on a number of occasions that if not for her,
he would have given up, and could
not understand how anyone could
do this without the assistance of
someone like Larrabee.
For more information or to volunteer for the Veterans Legal Assistance
Program, contact Katie Meyer Scott
at (410) 685-6589, ext. 14, or email
her at hprpprobono@hprplaw.org.
Joe Surkiewicz is director of communications at the Homeless Persons
Representation Project and the “Of
Service” columnist at The Daily Record.
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Veterans
  Courts:
“To care for him who
shall have borne the
battle, and for his
widow and his orphan.”
-President Abraham Lincoln,
Second Inaugural Address

A New Concept
for Maryland

By Hon. C. Philip Nichols, Jr.
What They Are and Why they Exist
Veterans Courts (VCs) or Veterans Treatment
Courts (VTCs) are specialized courts based on
the “problem solving” model. They are similar
to drug, mental health, or domestic violence
courts, and are intended to serve veterans
struggling with chemical dependency, brain
trauma, and serious mental illnesses such as
post-traumatic stress disorder (PTSD). These
courts focus on rehabilitation and counseling
to serve the special needs of veterans based on
their military service. VCs typically work in
collaboration with the Department of Veterans
Affairs (VA) to provide rehabilitation services.
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Veterans make up less than one
percent of American society, yet they
account for 20 times the number of suicides compared with the rest of the population. See Moni Basu, Why suicide rate
among veterans may be more than 22 a day,
CNN (Nov. 14, 2013), http://www.cnn.
com/2013/09/21/us/22-veteran-suicides-aday/. Interestingly, most never actually saw combat. See Jen Christensen,
Study: Mental illness, not combat, causes
solider suicides, CNN (Aug. 6, 2013),
http://www.cnn.com/2013/08/06/health/
soldier-suicides-cause-study. The military and veterans’ healthcare system
has been overwhelmed following two
wars fought almost simultaneously
in Iraq and Afghanistan. VCs attempt
to address issues unique to returning
veterans. Veterans wait an average of
eight months to get an initial decision
on the claims they file with the VA. See
Nicholas Kristof, War Wounds, The New
York Times (Aug. 10, 2012), http://
www.nytimes.com/2012/08/12/opinion/sunday/war-wounds.html?_r=0.
As for the psychological treatment, 10
to 20 percent of returning veterans are
suspected to have PTSD. See Warren
Kinghorn, PTSD, The Moral Dimensions,
USA Today, (Nov. 11, 2012), http://www.
usatoday.com/story/opinion/2012/11/11/
veterans-day-post-traumatic-stressdisorder/1698281/. Of the two million
that fought in Iraq and Afghanistan,
between 20 and 30 percent come home
injured. David Finkle, Thank You
For Your Service, 11 (Sarah Crichton
Books, 2013). Maryland’s population
has a high number of veterans at over
476,000, or 7 percent of the overall state
population. See http://www.va.gov/opa/
publications/factsheets/ss_maryland.pdf.
Judge Robert Russell established
the first VC in Buffalo, New York,
in January, 2008. See http://justiceforvets.org/vtc-history. As of December
2013, there were 130 VCs in over 34
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states as well as many in the planning stages. See Vet Court Con: The
Nation’s 1st Conference Dedicated to
Veterans Treatment Courts and JusticeInvolved Veterans Kicks Off Monday,
December 2, Globe Newswire (Dec.
1, 2013), http://globenewswire.com/newsrelease/2013/12/01/593592/10059902/
en/Vet-Court-Con-The-Nation-s-1stConference-Dedicated-to-VeteransTreatment-Courts-and-Justice-InvolvedVeterans-Kicks-Off-Monday-December-2.
html. Interdisciplinary teams, comprised of representatives of the
Health Administration and the
Benefit Administration of the U.S.
Department of Veterans Affairs, as
well as State Departments of Veterans
Affairs, Vet Centers, Veterans Service
Organizations, Department of Labor,
volunteer veteran mentors, and other
veterans support groups, are several
of the groups available to assist veteran defendants. VCs typically admit
individuals with a clinical diagnosis
of a substance abuse and/or mental
health disorder. Id.
One of the major criticisms of VCs
is that veterans get different, and perhaps better, treatment than the average citizen. They do so because they
carried the burden that the rest of the
citizens did not and many believe
that our country owes it to them.
War is real and can cause lifelong
physical and emotional problems.
The Department of Defense reports a
327 percent increase in anxiety disorders among troops. Mark Thompson,
Anxiety Disorders on the Rise in the
Ranks, Time, November 5, 2013, http://
swampland.time.com/2013/11/05/
anxiety-disorders-on-the-rise-in-theranks/. The number of wounded
saved is impressive. Field triage began
in the Civil War during the Maryland
Campaign at the Battle of Antietam
in 1862. There, America saw its worst

day with some 22,000 casualties. http://
www.civilwar.org/battlefields/antietam.
html?tab=facts. During World War II,
the average casualty to fatality rate
was about one to one; in the Korean
and Vietnam Wars it grew to three
to one. See http://www.va.gov/opa/publications/factsheets/fs_americas_wars.pdf.
Today, doctors save even more lives,
with advances in medical science producing nothing short of miracles. As
of January, 2014, the total dead in
Afghanistan and Iraq is 2,299 with
19,572 wounded in action – nearly a
one to nine ratio. The Human Toll, Navy
Times, January 20, 2014 at p. 4.
VCs are not the only state institutions to provide different treatment
to those who serve in the military.
Veterans, retirees, and their families
benefit from various state policies.
They include: military retirement pay
tax exemptions (34 states), survivor
benefit plan tax exemptions (30 states),
property tax exemptions (4 states),
veterans’ preference in state hiring
(45 states), in-state tuition for nonresident veterans (29 states), and veterans
status noted on drivers licenses or
state identification (42 states). MOAA,
State Report Card for Military Families,
Veterans and Retirees, Military Officer
72 (November 2013). Similarly, some
states provide portability of licensure
for military spouses (38 states) and
unemployment compensation for military spouses (44 states). Id.

Behavioral Consequences
of Military Service
Many veterans appearing in VCs are
charged with driving while under the
influence (DUI) or domestic violence.
See http://www.cvltf.org/san-diego-veterans-treatment-court.html. These charges
can be linked to two common consequences of military service, an increase
in alcohol and substance abuse and

mental health issues. Research from
the VA shows that male veterans with
PTSD are two to three times more
likely than veterans without PTSD to
engage in intimate partner violence
and more likely to be involved in the
legal system. See Jessica Martin, A
Growing Problem for Veterans – Domestic
Violence, Washington University in
St. Louis, (Nov. 6, 2008), http://news.
wustl.edu/news/Pages/12902.aspx. In the
winter of 2009, four wives of soldiers at Fort Bragg were murdered
over the course of six weeks. See Dan
Collins, 4 Wives Slain in 6 Weeks at Fort
Bragg, CBS, (Feb. 11, 2009), http://www.
cbsnews.com/2100-201_162-517033.
html. In each case, the husband was
charged with the murder. Three of
the four cases involved soldiers who
had been deployed to Afghanistan.
After the charges, two of the solders
committed suicide. When psychological pain is combined with physical
pain, powerful opioid painkillers are
often prescribed. As a result, the rate
of accidental drug overdoses among
VA-enrolled veterans is nearly twice
that of the nation’s population as a
whole. See Thomas Catan, For Veterans
With PTSD, A New Demon: Their Meds,
The Wall Street Journal, (Nov. 10,
2013), http://online.wsj.com/news/articles/SB100014240527023046724045791
81840055583388.
Furthermore, veterans returning
from war are more likely to have
fatal vehicular accidents than the
general population. A 2006 study
showed that returning veterans were
75 percent more likely to die in traffic
accidents than others of comparable
age, race, and sex. After Returning
Home, Many Veterans Get into Motor
Vehicle Accidents, Statesmen .com
(Sept. 30, 2012), http://www.statesman.
com/news/news/local-military/veteransmotor-vehicle-accidents/nSPh8/. These
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poor driving habits may be the result
of unique characteristics of the Iraq
and Afghanistan conflicts, particularly
the constant threat of roadside bombs.
Also, certain combat experiences led
to a greater willingness to engage in
risky behavior.

Veterans Court in Maryland
Maryland does not currently have a
VC, but the topic of veterans’ challenges has gained markedly more notoriety. In October 2012, the Maryland
General Assembly created the Task
Force on Military Service Members,
Veterans, and the Courts to study the
mental health and substance abuse
problems of both veterans and active
duty military personnel. See http://msa.
maryland.gov/msa/mdmanual/26excom/
html/23milservice.html. The task force is
comprised of 13 members, chaired by
Maryland Senator Douglas J. J. Peters, a
Desert Storm veteran. Id. The task force
considered what options the courts
have in addressing cases related to veterans’ crimes. The task force formally
presented its report to the governor,
the Maryland State Senate and House,
and the Maryland Court of Appeals on
December 1, 2013. They recommended
a pilot Veteran’s Treatment Court be
established in Prince George’s County
Circuit Court and then the next treatment court location in Baltimore City or
Baltimore County. See http://www.msba.
org/sec_comm/committees/military/docs/
TaskForce112013.pdf. Moreover, the task
force emphasized that future Maryland
treatment courts not only follow traditional drug court and problem-solving
court protocols, but also provide “one
stop shop” treatment facilities and mentoring programs. Id. at 14.
Officials project to open a Maryland
VC by 2015, with the approval from
the Office of Problem-Solving Courts
in Annapolis. See Sophie Petit, State’s
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first veterans’ court may launch in Prince
George’s, Gazette.Net, (Nov, 8, 2013),
http://www.gazette.net/article/20131108/
NEWS/131109176/1124/state-x2019-sfirst-veterans-x2019-court-may-launchin-prince&template=gazette. The task
force projected a $250,000 start-up cost
for 2015, and a cost of $365,445 annually to operate the court.

Other States
Although VCs vary among states, as
highlighted below, there are several
unifying features. Three fourths of
VCs are funded at the county level,
allowing for significant flexibility in
their programs. See http://www.justiceforvets.org/sites/default/files/files/An%20
Inventory%20of%20VA%20involvement%20in%20Veterans%20Courts.pdf.
Each county or state sets and applies
criteria for veterans’ admission,
which often parallels the VA’s mission. Although the Veterans Health
Administration only provides benefits
and services to those honorably discharged, almost two-thirds of the VCs
allow admission for dishonorably discharged veterans, who constitute an
average of 14 percent of the caseloads
in courts admitting them. Id. Length of
court involvement ranges, on average,
from 15 to 18 months. Id. Additionally,
VCs often have a case management
component that promotes service
coordination and easier access to services such as employment, education,
and housing. Also, volunteer veteran
mentor programs are a uniquely helpful feature that VCs provide.
California
Currently, 10 counties in California
have VC programs. See http://www.calvet.ca.gov/vetservices/TreatmentCourts.
aspx. These courts follow the drug
court model in that they aim for collaborative justice. The state legisla-

ture amended the penal code to allow
courts to hold special hearings to
determine whether PTSD was a factor in the crime. If so, veterans can
be sentenced to treatment instead of
jail time or fines. Any veteran who
has served in a combat zone and
developed psychological problems as
a result, or substance abuse issues
related to such service, is eligible for
treatment. Counseling is typically
required and participating veterans
must comply with the recommended
treatment plans and conditions of probation imposed by the court. Id.
California’s program is continuing
to evolve. For example, in Santa Ana,
the court will now hear cases involving both violent offenders as well as
non-violent offenders. Most states will
not admit violent offenders into their
VC program. Id.
Delaware
Delaware Superior Court’s Veterans
Treatment Court was adopted as a
pilot program in February 2011 in
Kent County. After successful completion of the project, the VTC of
New Castle County began on January
2, 2013. See http://courts.delaware.gov/
Superior/veterans_court.stm. The VC of
New Castle County bases its model off
of drug and mental health courts. The
Attorney General’s Office or the Office
of the Public Defender refers veterans
to the VTC and the veteran is offered
the option to voluntarily participate.
If the veteran chooses to participate,
the veteran’s charges are deferred
pending completion of a treatment
plan. Once the treatment plan is successfully completed, the charges are
dismissed. To successfully complete
a treatment plan, veterans must comply with court ordered treatment and
regularly appear in court for progress assessments. Failure to comply

with treatment will result in sanctions,
ranging from an admonishment to termination from the program. Id.
Illinois
In 2010, Illinois passed the Illinois’
Veterans and Service Members Court
Treatment Act, which allows counties
to create special courts for veterans
and active duty personnel suffering
from mental health conditions and/
or substance abuse. See http://www.
americaspromise.org/Our-Work/MilitaryFamilies/Issues/Veterans-Courts.aspx. If
a veteran qualifies for the program,
then his or her attorney must petition the courts for a separate trial in
a veterans’ court. However, according to the Act, some veterans are
ineligible for trial in the veterans’
court if they have been charged with
a violent crime in the past 10 years
or have falsely denied a drug addiction. See http://www.co.madison.il.us/
veterans/PDF/ILActforVTC.pdf. Mental
health treatment while in the program is mandatory. Moreover, Illinois
provides these services to both the
honorably discharged military veterans and to those with a general discharge under honorable conditions.
See http://www.co.madison.il.us/veterans/
TreatmentCourt.shtml.
Michigan
In Michigan, VCs use a hybrid integration of drug court and mental health
court principles to serve military veterans, and sometimes active-duty personnel. See http://courts.mi.gov/administration/admin/op/problem-solving-courts/
pages/veterans-treatment-court.aspx.
The court serves those struggling
with addiction, mental illness, and
co-occurring disorders. VCs follow
the state’s drug court model, which
requires compliance with the 10 Key
Components of Drug Courts as out-

lined in the federal guidelines and initially promulgated by the Buffalo VC.
The Michigan Public Act 335, which
became effective on October 16, 2012,
governs the operation of the court
in Michigan. http://www.legislature.
mi.gov/documents/2011-2012/publicact/
pdf/2012-PA-0335.pdf.
Minnesota
In 2008, Minnesota passed the first state
legislation encouraging “treatment
over incarceration” for justice-connected veterans with “psychological injuries.” See http://www.americaspromise.
org/Our-Work/Military-Families/Issues/
Veterans-Courts.aspx. Two years later,
Hennepin County implemented
the first VC in Minnesota. Eligible
offenses include misdemeanor, gross
misdemeanor and felony offenses,
except mandatory and presumptive
prison commitments. The Veterans

Administration or VC provides an
assessment of treatable behavioral
or chemical health issues to qualify
the defendant. The court establishes
jurisdiction on both a pre-trial and
post-conviction basis. See http://www.
mncourts.gov/district/4/?page=4010.
Defendants are legally screened by
the prosecutor, and a clinical screening is done by VC professional staff
and by referral to the VA Medical
Centers. If the defendant is approved,
participation in the program will last
12 months and treatment is monitored
by a probation officer. Each defendant
is also assigned a mentor and will
periodically appear in court for judicial supervision. Id.
Nevada
Judge Mark Stevens adopted the VC
in Henderson after the state legislature authorized the establishment of
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this specialty court in 2009. See http://
www.cityofhenderson.com/municipal_
court/vet_court.php. Currently, this is
the only VC in Nevada. Most veterans
in the program are first-time offenders, typically of misdemeanor crimes,
and have issues stemming from their
service. Sentences may include treatment, counseling, random drug and
alcohol testing, and community service or work programs. Id.
New York
There are 19 VCs in New York. Each
VC is a Treatment Court/Track that
is run with a separate court calendar
within an existing drug treatment or
mental health court. See http://www.
nycourts.gov/COURTS/problem_solving/
index.shtml. The New York VCs specifically provide relief to “veterandefendants suffering from addiction,
mental illness and/or co-occurring
disorders with linkages to community-based services as well as local, state
and federal agencies, specializing in
veterans’ affairs.” Id. The approach
is team-based and utilizes additional
representatives from the VA, veterans’
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support organizations, and peer mentors. The peer mentors are volunteers
who have previously served in the
armed forces. There are three teams of
mentors with at least 13 mentors on
each team, lead by a team leader. See
http://www.buffaloveteranscourt.org/content/mentor-teams. The goal is to “successfully reintegrate [veterans] into
civilian life.” Id.
Ohio
The first Ohio VC opened in Mansfield
in 2009. See http://courtnewsohio.gov/
happening/2012/veterans_080912.asp#.
Um_ReflJN-M. To date, there are six
treatment courts throughout the state.
In Ohio, veterans in the criminal justice system are first identified through
evidence-based screening and assessments. They may then be referred to
the VC by probation officers, public
defenders, defense lawyers or judges. Additionally, a veteran defendant
may be referred by a veterans’ justice outreach specialist (VJO), whose
job is to link these veterans with
Veterans Affairs services. See https://
www.ohiobar.org/ForPublic/Resources/

LawYouCanUse/Pages/Ohio’s-Veterans’Courts-Provide-Support.aspx. Those
who qualify for VC may participate
in a court-supervised treatment plan
with a court-appointed team of specialists. Volunteer veterans also provide assistance, serving as mentors
throughout the course of treatment.
If treatment is successfully completed
then defendants may avoid jail or
prison terms or even have their charges dismissed.
Pennsylvania
There are 17 VCs in Pennsylvania that
serve the nearly one million veterans
who reside in Pennsylvania, the fifth
largest population of veterans in the
country. The Lackawanna County VC
was the first to open in 2009. The
VCs assist veterans who are “charged
with non-violent crimes” and “struggling with addiction, mental illness
or co-occurring disorders and come
in contact with the criminal justice
system.” See http://www.pacourts.us/
judicial-administration/court-programs/
veterans-courts. The Pennsylvania
Veterans Justice Statewide Task Force

oversees the implementation of the
program. The veterans’ participation
in the program is voluntary. To be
eligible, the veteran must be eligible
for healthcare benefits from the VA.
Misdemeanor cases, in which the victim agrees to have the case transferred
to this program, are also eligible. Id.
Texas
The Bexar County, Texas, Veterans
Treatment Court uses a pre-trial diversion component. See http://gov.bexar.
org/vtc/. For veterans who are accepted for the pre-trial component (Track
I) of the VC, successful completion
of the VC program would mean that
their case would be dismissed with
no criminal conviction on their record.
Participation in the program is generally one year. For veterans who are
accepted in the probation component
(Track II), the veteran is expected to
participate in and comply with the
treatment plan and terms of probation. Generally, the term of probation is one year. Substance abuse and
mental health services are provided
by the Veterans Administration or the
Center for Health Care Services. One
unique aspect about Texas VCs is that
some are preparing to hear cases from
dishonorably discharged veterans as
well as honorably discharged, as long
as their behavior was triggered by
combat-related distress.
Washington
The Seattle Veterans Treatment Court
is a voluntary, court-monitored,
long-term treatment program that
addresses both the mental health and
substance abuse issues of a veteran
defendant. See http://www.seattle.gov/
courts/vtc/vtc.htm. The program benefits include mental health treatment,
chemical dependency treatment, general healthcare, and housing. Often,

defense attorneys will refer veterans
with legal problems to the program.
In order to be eligible for the Seattle
VC, a veteran must have both a mental health disorder diagnosis and a
substance abuse diagnosis that are
connected to the criminal charge. Id.
The veteran must also have served for
two years on active duty and qualify
for veteran healthcare services. Once
in the program, veterans will be on
probation for two years, during which
they will have various court appearances, treatment sessions, and numerous drug tests. If they successfully
complete the two year program with
no new charges, then their cases could
be dismissed.

Recidivism Rates
VCs are a relatively new solution,
emerging only in the last five years.
Thus, there is little information on
recidivism rates, as some programs
require at least two years participation. Of the information that is available, recidivism rates are extremely
low. For example, in Pennsylvania,
a state comparable to Maryland in
geography and demographics, the
recidivism rate in the state’s 10 veterans treatment courts is one percent
between 2009 (when the first VC was
created) and 2012. See Elizabeth Evans,
Veterans treatment court saves taxpayers money, is right thing to do, officials
say, National Drug Court Resource
Center, http://www.ndcrc.org/content/
veterans-treatment-court-saves-taxpayers-money. This is in stark contrast to
the national prison recidivism rate of
40 percent. See http://www.pewtrusts.
org/uploadedFiles/wwwpewtrustsorg/
Reports/sentencing_and_corrections/
State_Recidivism_Revolving_Door_
America_Prisons%20.pdf. “In New
York, 51.85% of offenders re-enter the
system with new convictions within

66 months. Among military veterans
with no special therapeutic programs,
the return rate is 40.75%. Among participants in the veterans program, the
return rate was 6.1 percent, with a projected rate of return over 66 months
of 8.89%.” See https://www.ncjrs.gov/
pdffiles1/Digitization/149417NCJRS.
pdf. Additionally, Alaska reported a
recidivism rate of 50.4 percent for
the state generally, but 45 percent for
VC participants. See Jack Smith, The
Anchorage, Alaska Veterans Court and
Recidivism: July 6, 2004 – December31,
2010, 29:1 Alaska L. Rev. 107 (2012).

Conclusion
The needs of veterans are unique.
PTSD has been correlated with five
general types of criminal behavior:
drunk driving, weapons charges, disorderly conduct, drug possession and
assault. See http://justiceforvets.org/sites/
default/files/2013/Handouts/A-1/A-1.pdf.
VCs provide veterans with individualized treatment, acknowledging both
the mental and emotional toll war
takes on the veterans. Peer mentors
increase the likelihood that veterans
will remain in treatment and improve
their chances for a healthy post-program life. Veterans are an especially treatable population by virtue of
the fact that many possess a wealth
of life experience, discipline, leadership skills, social skills, and character.
Military training instills the necessary
discipline and ability to follow orders
despite personal hardship. Moreover,
VCs appear to work and the costs savings with reduced recidivism justify
their creation here in Maryland.
Judge Nichols is a sitting circuit court
judge and retired after 37 years of active
and reserve duty as a Captain, JAGC,
USNR.
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Off the Water and Into Court
Story and Photographs By Joyce R. Lombardi

Should you find yourself in one of the dozen or so District Courts
that ring the Chesapeake Bay south of the Patapsco River, pay
attention if a natural resource violation pops up on the docket. If
you hear “possessing undersized oysters,” or “harvesting oysters
in a sanctuary,” lean in. Those charges might not sound important,
buried there among the assaults or the DUIs, but they are.
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What is at stake are millions of dollars that taxpayers have invested in the
fragile rebirth of the Chesapeake oyster, one of the most valuable creatures
in the Bay. The Blue crab might look
better on Maryland’s bumper stickers, but the oyster works harder. It
builds reefs that house young crabs,
rockfish, and other species. The oyster
also filters Bay water of impurities
that flow from our streets, homes and
businesses, including nitrogen pollution. By one estimate, the amount
of nitrogen potentially removed by
oysters in the Choptank River alone
would cost over $300,000 a year to
remove by wastewater treatment. See
“On the Brink: Chesapeake’s Native
Oysters,” Chesapeake Bay Foundation,
July 2010. The Maryland Department
of Natural Resources is even examining how oysters could help the state
meet clean-up requirements under the
Clean Water Act. 33 U.S.C § 1251 et
seq. Those services are hopeful at this
point. Done in by overharvest, disease and habitat-destruction, the Bay’s
oyster population has shriveled by 99
percent of its former glory. “In the late
19th century, oysters could filter the
entire Bay in a matter of days,” says
Bryan Gomes of the nonprofit Oyster
Recovery Partnership. “With current
numbers, it would take a year.”
Maryland has made oyster restoration a priority. After years of study
and collaboration with federal partners, the State of Virginia, scientists,
and watermen, Governor Martin
O’Malley launched the Ten-Point
Oyster Recovery Aquaculture Plan in
2010, which he announced as a “bold
plan with better choices to rebuild
our oyster population, its vital ecological functions and the thriving
industry it once supported.” See TenPoint Plan, available at http://www.
dnr.state.md.us/fisheries/oysters/
52

Maryland Bar Journal

March 2014

pdfs/GovernorsOfficeSlidesFinal.
pdf. Bold indeed, the plan promotes
Maryland’s tiny aquaculture industry
(50 leases and growing, according to
the Department of Natural Resources),
establishes a more “scientifically managed” public fishery, and relieves fishing pressure by expanding the state’s
sanctuary grounds from 9 percent of
usable oyster bottom to 24 percent.
Those changes both benefit and
threaten Maryland’s watermen, a
small impassioned group struggling to
preserve an identity and income that
derives from what’s left of the Bay’s
mostly-public oyster fishery, one of
the world’s last. “Oystering is more
than money,” says Jody Tull, a fourthgeneration waterman from Somerset
County who crabs in the summer
and oysters in the winter. “It’s also
a way of life. It’s hard to explain.”
Competition is stiff, regulations are
tightening, and Maryland’s public oyster grounds lose about several hundred
or more acres each year to disease and
poor water quality. Meanwhile, the
State is promoting private aquaculture,
hoping we can catch up to Virginia’s
comparatively thriving oyster farming industry. Nonetheless, watermen
like Tull, who is also vice president
of the Chesapeake Bay Commercial
Fishermen’s Association, aren’t yet
ready to switch to the more sustainable
practice of raising oysters in cages or
on private leases. “I like the unknown,
the highs and lows,” says Tull, “some
days I come back smiling ear to ear.”
Though watermen and government
regulators stand across centuries-old
historic and cultural divides, they
agree on several things. One is that
curbing the amount of illegal oyster
harvest – especially by repeat offenders – is vital.
In 2009, the Maryland Oyster
Advisory Commission – a state body

made up of 21 scientists, watermen,
anglers, businessmen, economists,
environmental advocates and elected officials – declared “[t]here is no
single factor more important … than
to address and dramatically reduce
the ongoing illegal oyster harvesting
activities.” In 2013, the Commission
also listed land management practices
and runoff as major threats to oyster
recovery, but repeated the message
on theft. Which illegal oyster harvesting activities? Not what Eastern Shore
defense lawyer Russell C. Dashiell, Jr.
calls “Barney Fife arrests,” but rather
the particularly egregious ones, like
“if you intentionally go out at night,
blatantly violate the law, fish the sanctuaries.” Or when thieves steal from
Maryland’s new oyster farmers. Such
crimes “give us all a bad name,” says
Bucky Chance, president of the Talbot
County Waterman’s Association, “and
that hurts us in Annapolis.” Watermen
interviewed for this article also list possessing undersized oysters, Md. Code
Ann. Nat. Res. § 4-1015, as a “good
law” and one that hurts watermen
when broken by others. “It’s unfair
competition, putting little oysters on
the market,” says Elijah “Lee” Wilson
Lee, Jr., a fourth-generation waterman
from Somerset County.
Point 8 of O’Malley’s Ten-Point
Plan is to “Enhance law enforcement.” To that end, Maryland’s
Natural Resource Police (NRP) is
asked to do more with less. Currently,
about 210 NRP officers patrol 1,700
square miles of the Bay, on top of new
duties monitoring 66 state parks. The
number of citations doesn’t indicate
how much theft there is, notes Lt. Art
Windemuth of the NRP, only how
many people got caught. “Oysters
don’t call 911,” he says. Officers target likely hot spots, such as Talbot
County’s Harris Creek, the site of a

five-year $31 million state/federal
restoration project whose oysters are
harvest-sized as of press time. The
NRP’s reach is also extended by a
large radar network that helps alert
officers when workboats are harvesting where they shouldn’t. “Radars
are no substitute for boots on the
boat,” Windemuth said. “You still
need to go and verify the data.”
It is tempting to focus only on police
in deterring crime, but the General
Assembly and the Maryland Judiciary
have also recently turned their attention to what happens once oyster violations get to court.
If you step in for an oyster trial, it
might go something like this. On an
afternoon docket, a Natural Resource
Police officer in olive drab takes the
stand. He explains that, on a January
morning in 2011, he was working
undercover on a boat he prefers not
to describe. He saw the defendant’s
workboat slip away from the others
and slowly cross the line between two
buoys marking the Tangier Sound
sanctuary. See State of Maryland vs.
Haddaway, 4Y66150326, District Court
for Somerset County (April 21, 2011).
The officer saw the defendant’s workboat lower its power dredge and begin
hauling oysters up from the protected
depths, circling in and out of the sanctuary several times. (A “power dredge”
is a wide chain-mesh bag that can
scrape up several hundred pounds of
oysters in one “lick.”) “We knew his
boat from previous encounters,” the
officer tells the court. Because prior
bad acts are inadmissible, the officer
can not tell the court that this particular boat belongs to a 23 year-old
from Tilghman who had already been
caught and convicted six times in as
many years of natural resource violations, mostly illegal oyster harvesting,
and was caught just a few weeks prior

with three bushels over the catch limit.
Md. Code Ann., Nat. Res. § 4-1009.
If this trial were unfolding a few
years ago, the patrol officer’s eyewitness testimony, plus his familiarity with
the local waterways, might have been
all the evidence offered. The defendant’s lawyer, should he have been wise
or lucky enough to have one, probably
would have gotten up and challenged
the officer’s ability, from a distance, to
accurately gauge the position of his client’s boat in relation to the sanctuary
markers. But, as Crisfield-based defense
attorney John K. Phoebus states, “the
State has gotten a lot more sophisticated
about these things now,” at least in
some oyster cases.
Consequently, three successive Special
Operations officers from the NRP take
the stand, and describe how they used a
lensatic compass, a certified range finder,
a GPS system and a computer mapping program to verify that the defendant was indeed in the sanctuary. A
cartographer from the Department of
Natural Resources plots the data on a
chart and comes to show the court where
the defendant’s boat was.
The officers do not mention that
the defendant dredged 12 bushels –
an entire day’s work for a law-abiding waterman – out of the protected
grounds. There is no testimony about
how much the state and federal government has poured into the Bay’s sanctuaries and public fishery, for things like
the hatching of disease-resistant oyster
larvae at the University of Maryland’s
Horn Point Laboratory; gathering
scarce oyster shells from restaurants
or packing houses; hiring watermen
to help collect and replant those shells;
setting oyster spat on shells; helping
volunteers and school children grow
oysters in cages; transplanting young
oysters onto sanctuary bars; and studying and monitoring those bars. “A

small number of people can undo hundreds of thousands of dollars of taxpayer investment in a few nights,”
says Michael Naylor, assistant director
of the Shellfish Division of the DNR.
Damage calculations don’t include the
loss of the filtering and reef-building services that oysters provide, says
Stephanie Westby, Chesapeake Bay
Oyster Restoration Program Manager
for NOAA, or the damage to the reef
structure from the dredge itself.
The court does not hear the exasperation in the voice of oyster scientists describing years of theft in the
state’s sanctuaries. “When oysters are
stolen, it makes it virtually impossible
to make improvements in our restoration efforts,” says Dr. Donald “Mutt”
Meritt, oyster hatchery director at the
University of Maryland’s Horn Point
Laboratory, “because we can’t collect
valid data with which to make meaningful comparisons. We can’t make ourselves better if someone has taken most
of oysters on the bar we are studying.”
The court does, however, hear from
the defendant. Even if he is not clad in
a waterman’s trademark rubber boots,
he presents as a man apart, one who
grapples with gear and risks that few
people in the courtroom can fathom,
but we almost all admire. “Watermen
are sort of antithesis of what [lawyers] are, we are not as self sufficient
within our own milieu as they are,”
says Salibury-based defense lawyer
Dashiell. Cloaked in the aura of the sea,
the defendant begins to talk about king
tides, drift and equipment. Perhaps
he can persuade the court, as did one
repeat offender (15 fisheries violations)
in a recent administrative hearing, that
he was not actually taking oysters from
the sanctuary, he was simply using
his $5,000 power dredge as an anchor.
See Maryland Department of Natural
Resources v. Hans Kuntze, Office of
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Administrative Hearings, DNR-FSA088-13-23881(October 31, 2013).
This particular defendant chooses a
different route. “I know where the sanctuary lines are,” he says, acknowledging that watermen receive a “closure
book” each year that specifies the exact
coordinates for each of the State’s 16
sanctuaries and other restricted areas.
According to lawyers familiar with oyster cases, most judges are satisfied that
the closure book fulfills the requirement that the sanctuary was marked
or that the defendant knew or should
have known the boundaries, but some
demand more. Md. Code Ann., Nat.
Res. § 4-1201. When interviewed for
this article, the Honorable Ben Clyburn,
Chief Judge for the District Courts of
Maryland, says, “the books they get
means they know what the law is.”
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“I worked right to the line,” the
defendant testifies, “but I’d never
go over it. I’d never go in a sanctuary.” His Facebook page apparently said differently. As reported by
Candus Thomson, former Baltimore
Sun reporter and current press liaison
at the Natural Resources Police, the
defendant posted his plans: “Night
dredging lol I got a hot spot,” and
his thoughts: “It’s hard to leave when
you got over 40 dollars each time you
pull the dredge up.” His mother wrote
“My son the Outlaw… Lol.” available
at http://weblogs.baltimoresun.com/
sports/outdoors/blog/2011/05/oyster_poacher_loses_license_f.html.
The defendant tells the court that the
GPS system on his boat must have malfunctioned. The court is not persuaded
and finds him guilty of two counts

of harvesting in a sanctuary, 100 feet
and 150 feet over the line, respectively.
The maximum fine for these crimes
together is $6,000, plus a year in jail. See
Md. Code Ann., Nat. Res. § 4-1201(f).
At sentencing, the prosecutor asks for a
penalty “in the $1,000 range, given the
defendant’s record.” The prosecutor
does not mention what the record is,
or that, on average, this defendant has
received fines of about $160 for each of
his past six violations.
Statistically speaking, hundred-dollar fines for repeat oyster offenders are
common. A 50-year study of more than
5,200 Maryland oyster cases showed
that, upon a guilty finding, a defendant typically receives an average fine
of about $180 in present dollars, even
if it was his third, fifth or even seventeenth natural resource conviction.

Cynthia J. Bashore et al., “Analysis of
Marine Police Citations and Judicial
Decisions for Illegal Harvesting of
Eastern Oysters (Crassostrea Virginica,
Gmelin 1791) in the Maryland Portion
of the Chesapeake Bay, United States,
from 1959 to 2010,” Journal of Shellfish
Research 31(3):591-598. 2012. What’s
more, the study showed that the average fine has been dropping steadily
each decade since the 1960s. “These are
penalty-driven crimes,” says Michelle
Barnes, chief of the Environmental
Crimes Unit of the Maryland Attorney
General’s Office. “Low fines simply
become the cost of doing business.”
Part of the problem stems from how
natural resource violations fit into a
docket of more familiar and serious
offenses. “Clearly, the court needs to
be able to focus on like crimes, and
not put a felony murder or assault
with stealing fish,” says Chief Judge
Clyburn. The Chief Judge, an avid
angler (rockfish), has long been concerned by the noticeable decrease in
the Bay’s water quality. At the request
of the Natural Resources Police and
the Department of Natural Resources,
he instituted a pilot program in Anne
Arundel County in 2010 that consolidated natural resource violations onto
one docket one day a month.
“Before, those [natural resource
cases] were squeezed in randomly,”
says Colin Kelly, the Anne Arundel
County Assistant State’s Attorney
who was assigned to the pilot docket.
“I’m from Talbot County, and the one
guy who had some base of knowledge for fishing and hunting.” He says
that “everyone was gung ho at first,”
with higher penalties all around, but
then things leveled out. Kelly, who is
now chief of the Glen Burnie State’s
Attorney’s district court office, says,
“It’s a hard balance they [judges] strike.
One hundred percent of oyster vio-

lations are from professionals, actual
watermen, as opposed to the average guy who drops a crab line on the
weekend.” What’s more, he adds, the
strength and weakness of the Shore is
that “everybody knows each other.”
Watermen generally do know each
other, and they know that if the State
can’t discern among them, all suffer
for the sins of a few. In a 2011 Baltimore
Sun editorial, Gibby Dean, president
of the Chesapeake Bay Commercial
Fishermen’s Association, wrote “the
overwhelming majority of all commercial fishermen do not condone any
form of illegal fishing activity” but
are punished by bad press and blanket regulation. Dean also noted that
watermen have worked with the government to “implement various regulations to limit the opportunity to
participate in illegal fishing activities
without penalizing the honest waterman.” There is also the unfairness of
the unpunished offender. “If we are all
driving 55 and a few people are always
going 70 and getting away with it, that
disadvantages the rest of us,” says
Bucky Chance.
The docket days have, as of 2013,
begun spreading to other district
courts. But they “are just a start to
recognizing what the problem is,” says
Judge Clyburn. “Right now is the time
to start, we can’t wait.”
The General Assembly agreed, and
in 2009 expanded the power of the
Department of Natural Resources to
suspend, and then ultimately revoke,
the licenses of chronic offenders by
instituting a point system. See Md. Code
Regs. 08.02.13.02. HB 1355 (2009). So
far, according to Maryland Attorney
General’s Office, there have been 22
licenses suspended, and three revoked
under that new penalty system. In
2011, the General Assembly gave the
DNR authority to revoke a fisherman’s

license for certain egregious oyster harvest offenses that, according to the bill’s
sponsor, Senator Brian Frosh, showed
intent and not mistake, such as taking
oysters more than 200 feet within a prohibited area, or from a private, marked
oyster lease. Md. Code Ann., Nat. Res. §
4-1210. “When I heard about the amount
of oyster theft in the sanctuaries,” says
Senator Frosh, “my jaw dropped to the
floor.” Then, upon learning that the
DNR lacked the clear authority to yank
the license of the worst offenders, “my
jaw dropped through the floor.” Since
the law became effective in 2011, six
chronic violators have had their licenses permanently revoked. Each had an
average of about five to seven prior fishing violation convictions each, mostly
illegal oyster harvesting.
The message has gotten out. Bucky
Chance, for example, reports that he
was out oystering one day, head down,
dredge scraping, distracted, and found
himself well over the sanctuary line.
Luckily, there were no NRP officers
around. But since then, says Chance,
“my policy is to stay far, far away from
them sanctuaries. They can take your
license now. It isn’t worth the risk.”
The result in our case? Upon hearing
that the DNR had revoked the defendant’s license under the point-system
scheme (he wasn’t far enough into the
sanctuary to invoke Senator Frosh’s
200-foot law), the court imposed a $500
fine. “A guilty finding is punishment
enough,” she said. “I don’t know what
this will do to your livelihood.” “But,”
she added, “if you ever get your license
back, you stay away from those sanctuaries, you hear? “Yes, ma’am,” he
answered, and walked out.
Ms. Lombardi is a former Assistant State’s
Attorney for Baltimore City. She is currently in private practice unrelated to
oysters. The views expressed in this article
are hers alone.
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An Attorney Who Violated the Rules of Professional Conduct
Should Not Sue A Former Client For Legal Fees Owed
By Stewart A. Sutton

The Maryland Lawyers’ Rules of
Professional Conduct states that a
“lawyer’s violation of a Rule may be
evidence of the breach of the applicable standard of care.” Preamble
at Paragraph 20. A breach of the
applicable standard of care is an
element of the tort of legal malpractice. Kendall v. Rogers 181 Md. 606,
610-611 (1943). This article addresses
whether an attorney’s violation of a
Rule may also constitute a defense
when a client is sued for legal fees
owed by his or her former lawyer or
law firm.

Prior to 1998, The
Rules Of Professional
Conduct Could Not Be
Applied Outside Of The
Disciplinary Context
Prior to 1998, the Rules of
Professional Conduct could not be
applied outside the disciplinary context. The last sentence of Paragraph
20 of the Preamble stated, “nothing
in the Rules should be deemed to
augment any substantive legal duty
of lawyers or the extra-disciplinary
consequences of violating such a
duty.” Accordingly, a violation of
the Rule of Professional Conduct
could not be used to as a defense in
a breach of contract action. Post v.
Bregman 112 Md.App. 738, 758 (1996)
56
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(“Maryland has never held the Rules
of Professional Conduct applicable
to actions in contract.”)  
The Court of Appeals decisions
in Post v. Bregman, 349 Md. 142
(1998) and Son v. Margolius, Mallios,
Davis, Rider & Tomar, 349 Md. 441
(1998) shifted the landscape. The
Post case involved a fee sharing
dispute between two law firms and
the Son case involved an attorney
sharing fees with a non-lawyer. The
common issue in both cases was
whether the law firm’s violation of
the Rules of Professional Conduct
was applicable in resolving the subject fee disputes.
In both the Post and Son cases, the
Court of Appeals applied the Rules
of Professional Conduct outside the
disciplinary context to resolve the
contractual fee dispute. Post at 164.
The rationale was that the Rules
of Professional Conduct constitute
“an expression of public policy having the force of law” in Maryland.
Id. at 163. As such, the violation of
the Rules of Professional Conduct
affords a defense to the enforcement
of a lawyer’s contract regarding fees.
Id. at 164. The Court of Appeals
noted that it would be absurd to
“allow a lawyer to invoke the court’s
aid in enforcing an unethical agreement when the very enforcement

or perhaps even the existence of the
agreement sought to be enforced,
would render the lawyer subject to
discipline.” Id. at 168.
After the Post and Son decisions,
the last sentence of Paragraph
20 of the Preamble was replaced
with the following: “Nothing in
this Preamble and Scope is intended to detract from the holdings
of the Court of Appeals in Post v.
Bregman, 349 Md. 142 (1998) and Son
v. Margolius, Mallios, Davis, Rider &
Tomar, 349 Md. 441 (1998).”

The Rules Of Professional
Conduct Are Incorporated
Into All Retainer
Agreements
Many law firms’ retainer agreements contain language to the effect
that the firm will provide representation and advice to the client
in compliance with the Rules of
Professional Conduct. Even without
such operative language, the Rules
of Professional Conduct are subsumed in every retainer agreement.
The law of the place doctrine provides that “subsisting laws” form
“part of the contract as if expressly
referred to or incorporated in its
terms.” Abramson v. Wildman 184
Md.App., 189 (2009) at fn21; Wright
v. Commercial & Savings Bank 297

A Law Firm’s Violation Of
The Rules Of Professional
Conduct Constitutes An
Affirmative Defense In A
Breach Of Contract Action
In

Abramson

v.

Wildman,

Professional Development • Legal Resources • Advocacy

Md. 148, 153 (1983) (“Our cases
make indelibly clear that Maryland
adheres to the general rule that parties to a contract are presumed to
contract mindful of existing law and
that all applicable or relevant laws
must be read into the agreement of
the parties just as if expressly provided by them.”)
Accordingly, the Abramson court
held that all Maryland attorneys
have a contractual obligation to
comply with the Maryland Rules
of Professional Conduct. Id. at
fn21. This comports with the fact
that “every lawyer is presumed to
know and abide by the Rules of
Professional Conduct.” Attorney
Grievance Commission of Maryland v.
Pennington, 387 Md. 565, 598 (2005).
In terms of pleading a breach of
contract claim against a former client for legal fees owed, the law firm
is required to allege that it has complied with the Rules of Professional
Conduct in representing its former
client. Collins/Snoops Associates, Inc.
v. CJF, LLC, 190 Md.App. 146, 161
(2010) (“the plaintiff . . .asserting the
claim for damages bears the burden
of proving all elements of the cause
of action, including plaintiff’s own
performance of all material contractual obligations.”); Johnson & Higgins
v. Simpson, 163 Md. 574, 581, 163 A.
832 (1933) (“[O]ne who sues for the
breach of a contract which requires
him to perform certain acts before
he becomes entitled to demand that
for which he sues, must allege and
prove performance on his part.”)
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Md.App. 189 (2009), the violation of
the Lawyers’ Rules of Professional
Conduct was applied as an absolute
defense against an attorney who
sued his client for fees owed. Ronald
Wildman retained Joel Abramson to
represent him in a routine family
law case. The client paid his attorney $24,525. After the conclusion
of the family law case, the attorney
sued the client for $13,000 in unpaid
legal fees.
The client filed an Answer and
Counter-Complaint, alleging that the
attorney had breached their contract
by violating Rule 1.1 (competence),
Rule 1.3 (diligence), Rule 1.4 (communications), and Rule 3.3 (candor
to the tribunal) of the Maryland
Lawyers’ Rules of Professional
Conduct.
The
jury
awarded
$24,525.00 in damages to the client,
representing the fees the client had
previously paid his attorney.
In his appeal, the attorney claimed
that his client could not sue him for
breach of contract on the grounds
that a breach of an attorney’s “duty

Upcoming
Maryland Bar Journal

Elder Law
May/June 2014

Pro Bono
July/Aug. 2014

58

Maryland Bar Journal

March 2014

can be remedied only by a tort action
for legal malpractice”. Id. at 202-203.
The Court of Special Appeals disagreed, because the subject retainer agreement contained an express
promise to perform legal services
in a professional manner. Id. at 194
& 205 (“You may expect our firm
to be both sensitive and professionally responsive to your situation[,]”
and “As a specific promise, it was
enforceable in a breach of contract
case.”) In any event, the law of
the place doctrine incorporated the
Rules of Professional Conduct into
the subject retainer agreement. Id.
at fn21.
The Abramson court concluded the
jury had properly determined that
the attorney had not earned any fees:
As a matter of policy, a lawyer
should be regarded as “earning”
his or her fee only when he or
she provides legal services to his
or her client in a manner consistent with his or her professional
duties.
Id. at 207 (quoting 7 Am.Jur.2d
Attorneys at Law § 262 (2007)). This
dovetails with well-established
Maryland law that “[i]f the attorney
is discharged for cause in a situation in which the attorney commits
serious misconduct, he will receive
no compensation”. Scamardella v.
Illiano, 126 Md.App. 76, 95 (1999);
Somuah v. Flachs, 352 Md. 241, 256,
264 (1998).
The doctrine of unclean hands
also precludes relief to an attorney who has violated the Rules of
Professional Conduct:
The unclean hands doctrine
refuses recognition and relief
from the courts to those guilty of
unlawful or inequitable conduct
pertaining to the matter in which

relief is sought. The doctrine is
not for the protection of the parties to a lawsuit, but rather, for
the protection of the courts—the
idea being that judicial integrity is endangered when judicial
powers are interposed to aid persons whose very presence before
a court is the result of some fraud
or inequity.
Manown v. Adams, 89 Md.App.
503, 511 (1991) (citations omitted),
rev’d on other grounds, 328 Md.
463 (1992); Schneider v. Schneider,
96 Md.App. 296, 306 (1993) (holding that the “court has the power
to refuse recognition and relief to
those guilty of unlawful conduct
pertaining to the matter in which
the relief is sought”). The doctrine
of unclean hands “may be invoked
to bar suits at law and in equity”.
Manown at p. 513.

Conclusion
An attorney’s violation of the Rules
of Professional Conduct affords
a client a powerful affirmative
defense to a law firm’s breach of
contract action for legal fees owed.
Prior to filing suit against a former
client, the law firm should assess
the risk that the former client will
raise the law firm’s violation of the
Rules of Professional Conduct as
an affirmative defense as well the
risk that the former client will file
a counter-complaint to recover the
fees paid to the law firm.
Mr. Sutton is the principal at the Law
Office of Stewart A. Sutton, LLC, in
Germantown, where he represents
plaintiffs in legal malpractice and attorney fee dispute actions. He may be
reached at ssuttonesq@aol.com.

Duty of Attorney to Advise Tribunal of Possible Criminal or
Fraudulent Act by Client
ETHICS DOCKET 2004-19
You represented a man in a “no-asset”
Chapter 7 Bankruptcy in which the
extent of your former client’s equity
in a home owned jointly with his wife
was disputed. Your former client’s wife
did not file for bankruptcy, and the
appraisal of their residence had been
procured by your former client’s wife,
who is a realtor.
You further indicate, “We took the
position [in the bankruptcy proceedings] that the amount of equity was
nominal, and that is what we reported
to the Court and the … Trustee in our
initial filings.”
At some point, the bankruptcy clerk’s
office erroneously reported that your
client had been discharged in bankruptcy, a clerical error of which you only
recently became aware.
During the bankruptcy proceedings,
one of your client’s former business
partners took exception to the home’s
valuation, and there was a trial, at which
your client testified on several issues.
The judge denied your client a discharge
based upon fraud on the part of your
client and due to “certain conduct” of
your client before and during the bankruptcy proceedings. In his ruling, the
judge indicated that had there been no
other issues (besides the valuation of the
marital residence) a discharge might not
have been denied.
Following the trial, settlement discussions took place over several weeks. You
suggested that the client and his wife
borrow money against their house to

try to fund a settlement with your client’s former partner. At some point, you
learned that your client and his wife had
refinanced their home several months
before, during the pendency of the bankruptcy proceedings, garnering $60,000
in proceeds, some of which the used to
pay other bills.
When you discovered the refinancing, you confronted your client, and he
claimed that you had told him a year earlier that he could refinance the home; in
fact, you told him that he could not do so
without the approval of the bankruptcy
court. Your client has since provided you
with a copy of an affidavit relied upon by
the title company in connection with the
refinancing, in which affidavit your client falsely stated that he was not then in
a pending bankruptcy. Your client now
claims not to have understood what he
signed. The title company was unaware
that the notice of discharge referred to
above had been issued erroneously.
Your appearance has been stricken
from the bankruptcy proceedings which
remain pending, and you have inquired
whether you need to disclose the foregoing matters to the Court or the Trustee.
In your inquiry presents three critical
incidents, the first of which you were
involved with (the filing(s) suggesting
that the home’s equity was of nominal
value, and the second two of which you
were unaware until after the fact (the
erroneous notice of discharge and the
re-financing)).
Rule 1.6(a) provides generally that

“[a] lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except … as stated in paragraph (b).” Hence, the starting point in
addressing your dilemma is Rule 1.6(a)’s
prohibition of revealing confidential client information without the client’s consent. Rule 1.6(a) then carves out certain
exceptional circumstances in which an
attorney “may” reveal confidential client
information, which exceptions are listed
in Rule 1.6(b). Rule 1.6(b) provides:
A lawyer may reveal such information to the extent the lawyer reasonably
believes necessary:
(1) to prevent the client from committing a criminal or fraudulent act
that the lawyer believes is likely to
result in … substantial injury to the
financial interests of another;
(2) to rectify the consequences of a
client’s criminal or fraudulent act in
furtherance of which the lawyer’s
services were used;
***
(4) to comply with these Rules, a
court order or other law.
First, since Rule 1.6(b) uses the permissive “may,” the Committee notes
that nothing in Rule 1.6 requires you
to expose your client’s hypothetical
improprieties. Whether you may do so
depends upon the effect of the emphasized language above.
With regard to Rule 1.6(b)(1), based
upon the facts recited in your inquiry,
March 2014
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it is the Committee’s opinion that you
are well past the point of “prevent[ing]
the client from committing a criminal
or fraudulent act,” assuming one has
occurred. The house has been refinanced
and much of the proceeds spent. In
short, any criminal or fraudulent act has
already occurred.
Other Rules use the same prospective language. Rule 4.1, for example,
states “[i]n the course of representing
a client a lawyer shall not knowingly
… fail to disclose a material fact to a
third person when disclosure is necessary to avoid assisting in a criminal or
fraudulent act by a client.” Similarly,
Rule 3.3(a)(2) provides that “a lawyer
shall not knowingly fail to disclose a
material fact to a tribunal when disclosure is necessary to avoid assisting
a criminal or fraudulent act by the
client.” In addition to the fact that any
criminal or fraudulent act has already
occurred, the Committee does not
believe that you have “knowingly”
done anything in furtherance thereof.
The Committee therefore does not
believe that Rules 4.1 or 3.3 impose
upon you any duty to disclose these
matters. The Committee also recommends for your review its opinion in
Ethics Docket 2004-05, which addresses similar issues.
With regard to Rule 1.6(b)(2), the
language of which is retrospective (“to
rectify the consequences of a client’s
criminal or fraudulent act in furtherance of which the lawyer’s services
were used”), the question is first
whether your client has already committed a “criminal or fraudulent act”
and then whether your services were
used “in furtherance” thereof. Whether
a crime or fraud has been committed
constitutes a mixed question of fact
and law on which the Committee is not
equipped to opine.
Having said that, if the Committee
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assumes for argument’s sake that your
client has committed a fraud, then the
next issue is whether your services
were used “in furtherance” thereof. This
is essentially a question of causation
the determination of which could be
affected by additional facts. Based upon
the facts presented in your inquiry, the
Committee is unable to conclude that
your services were used “in furtherance of” a crime or fraud, and therefore,
unless there are additional material facts
known to you, the Committee cautions
against a permissive disclosure under
Rule 1.6(b)(2).
For instance, had the Clerk not erroneously issued the notice of discharge,
the client would not have been able to
refinance the property. The mere fact
that your services were used when
the value of the residence was initially understated to the Court does
not necessarily mean that that valuation was at the time part of an ongoing
scheme to defraud your client’s creditors. Given the fact that the client’s wife
is a realtor and procured the appraisal,
it could have been, but even were that
the case it seems unlikely that such a
scheme would ever have succeeded
but for the “serendipitous” issuance
of the erroneous discharge notice, a
development it is doubtful the client
could have anticipated.
It is therefore possible that any
fraudulent scheme was not “hatched”
until after the discharge notice was
erroneously issued, an event which
you were not aware of and for which
you were not responsible. If this is an
accurate assessment of the facts, then
merely filing a schedule which was
eventually determined to have underestimated the value of the residence
and all of your work in the wake
thereof may not have been “in furtherance of” any existing fraudulent
scheme. It seems more likely that to

the extent a fraud has occurred, it was
enabled by, and conceived of after, the
Clerk’s erroneous issuance of the discharge notice and was consummated
by the re-financing both of which you
were unaware and neither of which
appears to have been “further[ed]” by
your services.
In summary, based upon the facts presented, the general prohibition of disclosure found in Rule 1.6(a), based upon the
fact that any crime or fraud has already
occurred, and the probability that your
services would not be deemed to have
been used “in furtherance of” any such
crime or fraud, the Committee believes
it would be imprudent to reveal these
matters to the Court or the Trustee unless
you are aware of additional facts which
lead you reasonably to conclude that
your services were used “in furtherance”
of a crime or fraud.
Finally, you have indicated that you
have already “advised the client that
it may be in his best interest to bring
these matters to the attention of the
Court on his own, prior to … [your]
possibly having to do so.” While the
Committee understands why you said
this, the Committee does not believe
a client should be induced to disclose confidential information simply
because an attorney has misinformed
(or pre-maturely informed) the client
that the attorney may do so under
Rule 1.6(b)(2) when the attorney might
in fact be prohibited from doing so by
Rule 1.6(a). The Committee there-fore
believes that unless further analysis
of your discretion under Rule 1.6(b)(2)
leads you to conclude that you are permitted to disclose these matters, you
ought to advise the client that you will
not be doing so.
Opinions of the MSBA, Standing
Committee on Ethics are available
on-line via the MSBA’s website at
www.msba.org.

What I Tell Law Students
I have been privileged to speak to professional responsibility classes as a
guest of professors at both of our state’s
law schools. I relish the opportunity to
speak to the (generally) young people
who aspire to become a part of our profession. Most, perhaps almost all, have
made the choice to seek membership in
the Bar for reasons that include the ideals that have always defined our profession and motivated prospective lawyers
for generations: the desire to be a part
of the search for justice; to help people
peacefully resolve their differences; to
fight for the rights of the dispossessed;
and to be stewards of the Rule of Law.
I tell them to always remember these
ideals, the things that motivated them
to become lawyers, because it is certain
that there will be times as they engage
in the active practice of law when cynicism and routine will challenge, if not
overwhelm, their idealism.
Lately, I have been talking about
the courage they need to be lawyers.
It’s not a word, I suppose, that is often
used in law school to describe a necessary characteristic for a successful
attorney’s practice. First, I tell them
about the daunting statistics that mark
our craft: suicide rates and rates of
depression that are among the highest for any profession. High rates of
alcohol and other substance abuse
plague the profession, as well. The
students are generally aware of these
problems; often they are provided with
educational programs that outline the

difficulties that they will face as law
students and as lawyers. I alert them to
the need for vigilance with respect to
their own conduct and that of their colleagues; that they should be cognizant
of the warning signs and to the role
excessive stress plays as an obstacle
to mental and physical health. I also
alert them to the help that lawyers can
receive from health professionals, from
their colleagues and from the Lawyers
Assistance Program. I suspect they
understand, especially in light of the

present job market and high debt loads
carried by law students, that courage
in the face of stress is a very desirable
characteristic.
There’s another area that I cover in
my discussion of the need for courage. I tell them that they will make
mistakes in the practice of law. How
do I know? I tell them I know because
we all make mistakes. There should be
no fear of making mistakes; mistakes
are a given. It is their response to the
mistakes that will often take charac-
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ter, integrity and perhaps, courage. I
tell them that taking responsibility is
not only a proof of character, but in
the case of a lawyer, it’s mandatory.
So often in disciplinary work we see
attorneys who simply will not admit
to errors, but blame others — the
clients, opposing counsel, and failing
those excuses, employees. The disciplinary result in such cases generally
is not favorable.
I ask them, what kind of lawyer,
indeed, what kind of person, they
aspire to be. When explanations must
be given — to the boss, to the client,
to opposing counsel, to the court, will
they minimize? Will they trivialize?
Will they deflect, explain, or disappear? I tell them their answers to these
questions now, while still in school,
may herald their reputation as attorneys. I tell them that we in practice
all know attorneys for whom we have

The

high regard. Isn’t our opinion often
based, at least in part, on how those
lawyers address their own mistakes?
Do they admit error, fairly describe it
and remediate any problem that they
created? I further tell them that those
that don’t, will, at some point, gain an
undesirable reputation and may have
to make explanations to a disciplinary
investigator.
I tell them about the courage they’ll
need in pursuing cases ethically and
professionally. It is their responsibility
to assess the client’s case honestly. It
will be difficult, especially for those
who will be practicing on their own
or in small firms, or for those with
heavy student debt, to forego the fee
on the marginal case. Guiding the
client to an outcome that is possible
rather than what the client believes
represents justice, risks alienating the
client and, in a number of disciplinary

cases, we find lawyers who fail that
test of courage. I tell them that it is not
only their responsibility just to talk the
talk of professionalism but to bring
their unsympathetic clients on board.
When the client seeks action that the
lawyer recognizes is unethical or will
violate the principles of civility or
professionalism, the lawyer must have
the courage to say no; that pursuing
the client’s ends will be done without
resort to tactics that will shame the
profession. Finally, I tell them that
they’ll need some courage tell the
recalcitrant boss, at the risk of one’s
job, that her proposed action is unethical or violates professional standards.
As I said, I enjoy my time in the
classroom. I suppose the lesson I hope
they absorb is that their toughest tests
won’t come until after graduation.
Glenn M. Grossman
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What can you expect from
The McCammon Group?
Quality, Results, Value.

From personal injury to complex commercial disputes and everything in between, our highly
trained Neutrals stand ready to assist you with all of your mediation and arbitration needs.

David A. Carney, Esq.

Hon. Dale R. Cathell (Ret.)

Hope B. Eastman, Esq.

Patrick C. McKeever, Esq.

Hon. James L. Ryan (Ret.)

John E. Sandbower, III, Esq.

Past President, Howard County
Bar Association

Past President, Montgomery
County Bar Association

Former Judge, Court of
Appeals of Maryland

Retired Associate Judge,
Montgomery County Circuit Court

Past President, The College of
Labor and Employment Lawyers

Best Lawyers in America,
ADR Section

Morton A. Faller, Esq.
Past President, Bankruptcy Bar
Assoc. for the Dist. of Maryland

Hon. Henry L. Jones, Jr. (Ret.) John Henry Lewin, Jr., Esq.
Retired Magistrate Judge, United States District
Court, Eastern District of Arkansas

Past President, Bar Association
of Baltimore City

Hon. J. Frederick Sharer (Ret.) Hon. Thomas P. Smith (Ret.) Kenneth L. Thompson, Esq.
Former Judge, Court of
Special Appeals of Maryland

Retired Associate Judge,
Prince George’s County Circuit Court

Fellow, American College
of Trial Lawyers

Dispute Resolution and Prevention
For a complete list of our services and Neutrals throughout MD, DC, and VA,
call 1-888-343-0922 or visit www.McCammonGroup.com

