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Recent Appellate
Decisions Concerning
Public Sector
Arbitration Should
Make Resort to the
Courts Less Frequent
By Joel A. Smith

R

ecently, Maryland’s Appellate
Courts have issued six

published decisions on labor
arbitration affecting public
sector bargaining units. In
large measure, the decisions
resolve differences over
disputed arbitration principles
and establish a more clear
foundation for future public
sector arbitration. The
decisions address:
1. the significant role an
arbitrator may play in a
county’s executive budget
system,
2. when arbitration may be
required to resolve disputes
arising out of an expired
collective bargaining
agreement, and
3. statutory preemption of
arbitration clauses.
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Under the common law, employers
and employees were at liberty to act
in the labor market as they pleased. In
1905, the Court of Appeals explained:
“employees have a perfect legal right
to fix a price upon their labor, and
to refuse to work unless that price is
obtained. They have that right both as
individuals and in combination. They
may organize to improve their condition and to secure better wages. They
may even use persuasion to have
others join their organization.” My
Maryland Lodge No. 186, Int’l Assoc. of
Machinists v. Adt, 100 Md. 238, 24950 (1905). As workers organized to
improve the terms and conditions of
their employment, arbitration became
recognized as the favored mechanism
to resolve disputes between labor
and management.
Arbitration, chosen by the parties as a “private tribunal,” is an
accepted substitute for common law
civil actions. It is less formal, less
expensive and more prompt in outcome than a court proceeding. The
obligation to arbitrate depends on
a contract or statute provision. The
obligation is enforced unless it can be
said with “positive assurance” that
the arbitration clause does not cover
the dispute. Doubts about arbitrability are to be resolved in favor of
coverage. After an award is issued,
errors of law or fact ordinarily are
not grounds for a court to vacate or
to refuse to enforce an arbitration
award. The grounds for court action
are limited to circumstances where
the arbitrator disregarded the law
or erred to such a degree to “work
a manifest injustice.” The reason for
limited judicial review is to make
arbitration an alternative to litigation,
not an added step to litigation.
In Maryland, arbitration appeared
as an early alternative remedy in
6
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labor disputes under a statute first
adopted by the General Assembly
in 1904. The body of law that governs private sector employers and
employees in our State has grown
steadily more sophisticated. A private employer and its employees may
agree to cede certain authority to an
arbitrator whose decision is binding.
The arbitrator may have authority to
address disputes over wages, hours
and working conditions. Arbitration
can even be adopted to limit available remedies in employment discrimination claims. See Holloman v.
Circuit City Stores, Inc., 391 Md. 580,
596 (2006) (“the clear language of the
arbitration agreement indicates that
the arbitration agreement forecloses
Holloman’s access to the courts.”).
Public employment is different. In
dispute has been whether a public
employer may cede any part of its
authority to set wages, hours and
working conditions through collective bargaining, particularly when
employee wages and benefits are
part of an executive budget system of appropriation and expenditure. As reported in our appellate
decisions, “[t]he tension between
employee unions and local governments, particularly those bound by
an executive budget system, has surfaced in Maryland appellate cases
since at least [1945].” Atkinson v.
Anne Arundel County, 428 Md. 723,
728 (2012). Interest arbitration cedes
authority to an arbitrator to resolve
deadlocked labor negotiations. The
arbitrator chooses a final award
that is binding on the employer and
employees. The result is a collective bargaining agreement setting
the terms and conditions of employment, including wages. Whether
and how interest arbitration can be
adopted and applied to local gov-
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ernment, particularly under Article
XI-A of the Maryland Constitution,
was not settled by the Court of
Appeals until this past year.
Beginning with Maryland Classified
Employees’ Association v. Anderson, 281
Md. 496 (1977), Maryland case law
regularly suggested that a county’s
budget system could be modified to
allow for collective bargaining and
arbitration rights. In Anderson, 281
Md. at 508, the Court wrote, “Where
municipal governments have been
authorized by higher law, i.e., state
constitutional provisions or public
general laws or municipal charter
provisions, to enter into collective
bargaining agreements which bind
them in the exercise of their legislative discretion, the courts have
generally upheld such collective bargaining agreements, rejecting contentions that they amount to invalid
abdications or delegations of legislative authority.”
The Court concluded its opinion
in Anderson, 281 Md. at 512, by stating: “We assume, but have no need
to decide … [that] had a State public
general law or the County Charter
authorized binding arbitration
provisions enacted by the County
Council, the provisions would be
valid.” How binding interest arbitration could be authorized was
unclear. Subsequent opinions by the
appellate courts over the subsequent
35 years created uncertainty about
interest arbitration in Maryland’s
local governments.
The question recognized, but left
open, in Anderson and its progeny,
was answered at last in Atkinson v.
Anne Arundel County, 428 Md. 723,
728 (2012). Atkinson holds that binding interest arbitration to address
disputes that arise out of collective
bargaining is appropriate charter

material, 428 Md. at 745. With proper Charter authority, an arbitrator’s
decision can obligate both a county
executive and county council:
Authorization for binding arbitration can only be achieved by public
general law or by a Charter provision. Whether some portion of
the County Council’s role in the
budget process is to be transferred
to a neutral arbitrator in the event
of impasse in collective bargaining with public safety employees,
affects the form and structure of
government. To say that the voters of a county, exercising their
power to amend the Charter, cannot direct that their policy decision
be implemented by the County
Council would be to hold that only
the County Council can decide
whether binding arbitration is

County policy. That is contrary to
the holdings in Anderson, [Detention
Officers] and Freeman.
Atkinson, 428 Md. at 748.
The effect of Atkinson was to settle
whether, through Charter amendment, the executive budget system of
a county may be altered to accommodate, and, indeed, implement, interest arbitration. The legal landscape
after Atkinson permits a county to
delegate its decision-making authority
to determine wages, hours and other
terms and conditions of employment,
to a professional arbitrator, who is
skilled and knowledgeable in the subject matter, and to decide, based on
prescribed standards, which proposed
terms of employment are the more
reasonable. A county charter may call

for the county council to “provide
by ordinance for binding arbitration
… to resolve labor disputes” and the
appointment of “a neutral arbitrator
… who shall issue a binding decision
to be implemented as part of the following year’s budget process.” 428
Md. at 735-36. It is settled. An arbitrator may decide which terms and conditions are to be implemented.
A trio of decisions issued by the
Court of Special Appeals about
collective bargaining disputes in
Montgomery County closely followed Atkinson. Fraternal Order of
Police, Montgomery County Lodge 35 v.
Montgomery County Executive, 210 Md.
App. 117 (2013); Municipal and County
Government Employees Organization
v. Montgomery County Executive, 210
Md. App. 163 (2013); and Montgomery
County Career Fire Fighters Assoc. v.
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Montgomery County, 210 Md. App.
200 (2013). In each case, the County
Executive did not include in his proposed operating budget, sufficient
appropriations and other provisions
to implement the terms decided
through binding interest arbitration.
As the Court explained, whether the
County Council can “permissibly constrain the County Executive’s discretion in his budget submission” under
an executive budget system was a
question of first impression.
Under § 303 of the Montgomery
County Charter, the County Executive
is to submit to the County Council,
proposed capital and operating budgets for the ensuing fiscal year and
“any other information in such form
and detail as the County Executive
shall determine and as may be prescribed by law.” Applying Atkinson,
8
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the Court held that the County Charter
permits the County Council to place
limitations on the County Executive’s
budgetary discretion, and it further
discusses why, to effectuate collective
bargaining, that may be significant.
“As the [interest arbitrator] explained,
requiring the County Executive to participate in the bargaining process but
then allowing the County Executive
to unilaterally refuse to include the
results of that process in the proposed budget pursuant to [the County
Code], would foster uncertainty.”
In Baltimore County Fraternal Order
of Police Lodge No. 4 v. Baltimore
County, 429 Md. 533, 537 (2012), two
issues were decided: whether grievance arbitration may be compelled
under an expired collective bargaining agreement in a dispute over
rights vested under the expired
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agreement, and who is to decide
that question, the court or an arbitrator. Grievance arbitration arises
from a dispute over the terms of
a collective bargaining agreement;
interest arbitration arises when the
parties are unable to negotiate a
new or amended collective bargaining agreement. Following existing
federal case law applied to private
sector bargaining units, the Court
of Appeals held that, as to grievance
arbitration, a “broad arbitration
clause” may survive the expiration
of a collective bargaining agreement
when the dispute in question (1)
involves facts and occurrences that
arose before expiration of the agreement; (2) when the rights or privileges in dispute “accrued or vested”
during the life of the agreement; or
(3) where under “normal principles

November 2013
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of contract interpretation” the disputed right survives the expiration
of the remainder of the agreement.
Returning to the question of substantive arbitrability, the Court reiterated the preferred rule. The courts
are limited to determining one thing,
whether a valid arbitration agreement exists. As a result, when the language of the arbitration clause makes
it “unclear” whether the disputed
matter falls within an agreement to
arbitrate, the question of substantive arbitrability should, initially, be
left to the arbitrator to decide. This
is all the more so when there is a
“broad” arbitration clause, because
an arbitration clause is viewed under
Maryland law as a “severable” contract that is enforceable apart from
the contract as a whole. The mutual
promise to arbitrate stands on its own
within a contract, without regard to
the separate contract terms in dispute as to the merits. Even when it
is unclear whether the asserted right
has “vested” – thus to present both
a threshold issue as to arbitrability
and another as to the merits – the
matter is one for decision, first by an
arbitrator, and then by the courts, for
subsequent review, if need be, under
a “deferential standard of review.”
10
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The Court of Appeals wrote on a
question of substantive arbitrability in
Montgomery County v. Fraternal Order
of Police, Montgomery County Lodge 35,
Inc., 427 Md. 561 (2012). The Court
addressed how to define the pre-emptive effect of a statute on the obligation to arbitrate. In an earlier decision
issued under the Law Enforcement
Officers’ Bill of Rights (“LEOBR”), in
Moats v. City of Hagerstown, 324 Md.
519, 527 (1991), the Court held that the
LEOBR is the exclusive remedy for law
enforcement officers faced with disciplinary charges because of the desire
of the General Assembly to create a
single, consistent system to deal with
internal discipline and employee punishment. In the more recent case, an
FOP lodge grieved to protect its right
to allow shop stewards in-training to
attend LEOBR disciplinary investigations. The grievance alleged a breach
of a right held by the employee organization. The grievance was referred
to arbitration. The arbitrator ruled that
the grievance was not preempted by
the LEOBR. The Court agreed.
The Court distinguished the case
before it from Moats as without “conflict” between the “subject and material” of the LEOBR, e.g., the legislative scheme and its purpose, and
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the contract grievance prosecuted by
the FOP lodge. Montgomery County v.
Fraternal Order of Police, Montgomery
County Lodge 35, Inc., 427 Md. at 580.
The lodge was free to pursue in the
grievance a theory that sought neither
to add to nor curtail rights under, or
otherwise “implicate” the LEOBR. 427
Md. at 581. Rather, the grievance was
not pre-empted by statute because it
sought neither to abridge nor interfere
with the operation of the statute. The
rights contested were under contract
and not under statute.
Unlike many states, Maryland does
not have a state-wide public employee
relations board with the authority to
administer the conduct of collective
bargaining between county or local
governments and public employees. In the absence of such a board,
Maryland courts have, in large measure, defined the rules that govern
collective bargaining for public sector
employees. The recent decisions by
the Maryland courts have clarified the
important role of arbitration in local
government sector collective bargaining. The courts have followed a course
that consistently buttresses arbitration
– both interest arbitration and grievance arbitration – recognizing arbitration as a practical, expedient and fair
method of resolving disputes. Given
these recent decisions, there is little
left unanswered and litigation relating
to arbitration should lessen. Indeed, a
well-functioning system of arbitration
should make court litigation – and the
attendant delay, expense, and uncertainty – a rarity.
Mr. Smith is a principal in the firm of
Kahn, Smith & Collins, P.A. and a Fellow
of the College of Labor and Employment
Lawyers. He represents labor and nonprofit organizations and frequently
appears before Maryland’s appellate
courts on questions of public sector collective bargaining law.
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hot topics in

wage and hour
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litigation
By Daniel A. Katz

A

ttorneys litigating wage and hour cases
in Maryland focus on three applicable
laws: the Fair Labor Standards Act,

29 U.S.C. § 201 et seq. (“FLSA); the Maryland
Wage and Hour Law, Md. Code Ann. Labor &
Employ. Art. §3-401 et seq. (“MWHL”), which is
the state equivalent of the FLSA (Friolo v. Frankel,
373 Ms. 501, 513, 819 A.2d 354 (2003); and the
Maryland Wage Payment and Collection Law,
Md. Code Ann., Labor & Employ. Art. §3-501 et
seq. (“MWPCL”). While any extensive discussion of these statutes is beyond the scope of this
article, we will highlight some similarities and
differences between and among the statutes to
help litigators.
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The first step in ascertaining
coverage under these statutes is
to establish that that there is an
employer/employee relationship.
29 USC §203(g). The definition
of “employ” is interpreted in its
broadest sense. U.S. v. Rosenwasser,
323 U.S. 360, 363 n.3 (1945). Both
the FLSA and the MWHL state that
a statutory “employer” includes
any person acting directly or indirectly in the interest of an employer in relation to an employee. 29
U.S.C. §203(d). Md. Code Ann.
Labor & Employ. §3-401(c). As will
be explained below, this definition
often results in individuals who
own and/or operate defendant
businesses being individually liable for unpaid wages. Pearson et al.
v. Professional 50 States Protection,
14
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LLC, et al., 2010 WL 4225533 (D.Md.
2010); Donovan v. Agnew, 712 F.2d
1509 (1 st Cir. 1983). It may also
result in two (or more) entities that
exert control over an employee
and which both benefit from the
employee’s work, being included
as a statutory “employer” for purposes of wage payment and thus
considered as “joint employers.”
29 C.F.R. §791.1-791.2; Schultz v.
Capital Intern. Sec. Inc., 466 F.3d
298, 305 (4 th Cir. 2006).
In addition, under the FLSA, the
test for either individual coverage
and/or enterprise coverage must
be met. An individual employee
is covered under the FLSA when
“engaged in commerce or in the
production of goods for commerce.” Commerce includes “trade,
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commerce, transportation, transmission or communication among
the several States, or between any
State and any place outside thereof.” 29 U.S.C. §§ 203(b); 206(a); 207
(a)(1); 212(c).
There is “enterprise” coverage
protecting individual employees
based on interstate business activities of the enterprise as a whole. 29
U.S.C. § 203(r). The enterprise must
handle goods, materials or services
that have moved through or been
produced in interstate commerce,
and whose annual gross volume
of sales made or business done is
not less than $500,000 (exclusive of
excise taxes at the retail level that
are separately stated). 29 U.S.C. §
203(s)(A)(ii).
The central protections provided

Art by renowned illustrator Chris Silas Neal.
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by both the FLSA and the MWHL are
that the covered (or “non-exempt”)
employee be paid a guaranteed
minimum wage (currently $7.25/
hour), and overtime pay at one
and one-half the employee’s regular hourly rate for hours worked
in excess of 40 hours in one week.
Each contains specific exemptions
to these protections, which are narrowly interpreted and strictly construed in favor of coverage. Arnold
v. Ben Kanowsky, 361 U.S. 388, 394
(1960); A.H. Phillips v. Walling, 324
U.S. 490, 493 (1945); Johnson v. City
of Columbia, S.C., 949 F.2d 127, 12930 (4th Cir. 1991).
The general categories of exemp16
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tions are the “white collar” exemptions (Executive, Administrative
and Professional) which are similar
under both the federal and state
statutes. See 29 CFR Part 451; Md.
Code Ann., Labor & Employ. Art.
§3-403(a)(1). The statutes diverge on
the exemptions specific to each statute as many are illogical and counter-intuitive. For example: under
the FLSA, domestic employees who
reside in the household are exempt
from overtime coverage; however,
they are not exempt from overtime
coverage under the MWHL. Under
the MWHL, restaurant and hotel
employees do not qualify for overtime pay; however, they do under
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the FLSA. The MWHL statute has
exemptions not applicable under
the FLSA. For example, employees
of bowling alleys qualify for overtime under the FLSA after 40 hours
in a work week, while the state
law requires 48 hours’ work before
overtime must be paid.
The damages available under the
FLSA and MWHL vary. A violation of the FLSA most often results
in an award of damages for the
amounts owed, an equal amount in
liquidated damages, plus attorney’s
fees and costs. 29 U.S.C. §§ 206,
207 and 216. However, under the
MWHL, liquidated damages are not
available. Md. Code Ann., Labor &
Employ. Art. §3-427(d). Under the
FLSA, the default statute of limitations is two years, three years if
the violation is willful. A violation
is willful if the defendant either
knew his or her conduct violated
the FLSA or showed reckless disregard for whether his or her actions
complied with the Act. McLaughlin
v. Richland Shoe Co., 486 U.S. 128,
133 (1988). Under Maryland law,
all claims brought pursuant to the
MWHL or MWPCL have a three
year statute of limitations.
These issues point out an important practice alert. It is critical
to carefully research exemptions
under both statutes, the damages
available under the statutes, as
well as the applicable statute of
limitations. While one statute may
not provide relief to the employee,
the other may provide coverage.
Although there may be coverage
under both statutes, the damages
available may vary.
Litigators should also keep in
mind that the FLSA does not preempt state law claims. The FLSA
contains a “savings clause,” 29

U.S.C. §218(a), which allows states
or cities to provide employees
protections above the minimum
requirements of the FLSA. While a
plaintiff cannot recover twice the
same sums owed under the FLSA
and MWHL, a plaintiff may recover
damages not otherwise available
under the FLSA. See Butler et al.
v. DirectSat USA LLC, et al., 800
F.Supp.2d 662, 668 (D.Md. 2011). A
unique provision of the FLSA is that
class actions under Fed. R. Civ. P. 23
are not allowed. Instead, 29 U.S.C. §
216(b) requires that all representative actions be filed as “collective”
actions and that each individual
claimant affirmatively opt-in to the
“collective action” by filing a consent form with the court. A “hot
topic” in wage and hour litigation
has been whether a collective action

under the FLSA and a class action
under Rule 23 (claiming damages
under a state statute) can be litigated in one case. The majority of
courts are answering this question
in the affirmative. See Calderon et al.
v. Geico General Insurance Company
et al., 279 F.R.D. 337 (D.Md. 2012);
Ervin v. OS Rest. Servs. Inc., 632 F.3d
971, 977 (7th Cir. 2011).
Unlike the FLSA or the Maryland
Wage Hour Law, the Maryland
Wage Payment and Collection Law
(MWPCL) does not address hours
worked, minimum wages or overtime wages. The MWPCL mandates
when payment has to be made,
what has to be included in that payment and the penalties available for
violation of those requirements. If
your client has been paid at least
minimum wage or overtime wages

(one and one-half times his/her
“regular rate”), for all time worked,
you do not have any claim under
the FLSA or MWHL. However, if
your client was not paid what he or
she should have been paid, and neither minimum wages nor overtime
wages are at issue, you may have
a MWPCL claim. The MWPCL generally requires that employees be
paid at least twice per month. Md.
Code Ann., Labor & Employ. Art.
§3-502. Administrative, professional or executive employees (essentially those who are FLSA exempt),
may be paid less frequently, but
cannot waive their right to receive
their pay.
Md. Code Ann., Labor & Employ.
Art. §3-503 prohibits an employer
from making any deduction from
an employee’s paycheck that is not:

BUSINESS CHECKING
CASH MANAGEMENT

CASH MANAGEMENT SERVICES
BUSINESS LENDING Because timing is everything.
CASH RESERVE INVESTMENT MANAGEMENT* Time and money. How they interact makes all the difference. To keep the dynamics in tune,
you need nimble cash management support from people who know business… and care

MERCHANT CARD SERVICES about your success.

COMMERCIAL REAL ESTATE FINANCING The commercial banking specialists at The Columbia Bank provide expert support for
all your cash management needs, keeping the money moving so you can focus on your

INTERNATIONAL BANKING business goals.

LEASING Powerful commercial banking services, delivered with the personal commitment of a

community bank. That’s the sound of opportunity. To learn more, please contact your

RETIREMENT PLANS* relationship manager or call us.

COMMERCIAL BANKING SERVICES

Call us at 888.TCB.BANK or visit thecolumbiabank.com/commercial.
EQUAL HOUSING

LENDER

TREASURY
MANAGEMENT
TREASURY
MANAGEMENT

Member FDIC. Member of the Fulton Financial Family.
Loans are subject to credit approval.

*Cash Reserve Investment Management and Retirement Plans offered through Fulton Financial Advisors
which operates through Fulton Bank, N.A. and other subsidiaries of Fulton Financial Corporation.
*Securities and Insurance Products:
Not FDIC-Insured • Not Insured by any Federal Government Agency
No Financial Institution Guarantee • May lose value • Not a deposit

TREASURY
MANAGEMENT

November 2013

Maryland Bar Journal

17

(1) ordered by a court, e.g., a garnishment of wages; (2) authorized
expressly by the employee, e.g., a
form the employee signs authorizing the employer to deduct a
health insurance premium from the
employee’s paycheck; and (3) other
deductions allowed by law or regulation, e.g., withholding taxes.
Md. Code Ann., Labor & Employ.
Art. §3-504 requires an employer to
give notice to the employee, at the
time of hiring, the employee’s rate
of pay, the regular pay day, and
leave benefits. For each pay period,
the employer is required to provide a statement of gross earnings
and all deductions from those gross
earnings, e.g., what is commonly
known as a paystub.
Md. Code Ann., Labor & Employ.
Art. §3-505 requires an employer
to pay a departing employee all
wages owed at the same time as if
the employee were still employed,
i.e., on the next regular pay date
applicable. Once an employee has
done everything that is required
to earn a wage, he/she must be
paid the wage timely. An employer
cannot condition payment of the
wage on continued employment
at the time the wage is to be paid.
Medex v. McCabe, 811 A.2d 297, 372
Md. 28 (2002). Rogers v. Savings
First Mortgage, 362 F.Supp.2d 624
(D.Md. 2005).
Md. Code Ann., Labor &
Employ. Art. §3-507.2 addresses an
employee’s private right of action.
Pursuant to Md. Code Ann., Labor
& Employ. Art. §3-507.2(a), if an
employee has not been paid within
two weeks of when wages are due,
the statute provides the employee a
private right of action. Pursuant to
Md. Code Ann., Labor & Employ.
Art. §3-507.2(b), if a court finds that
18

Maryland Bar Journal

the wages were withheld, absent a
bona fide dispute, the court may
award the employee up to three
times the wages owed, plus attorney’s fees and costs. A court award
of attorney’s fees under MWPCL is
discretionary. The Court must find
that the withheld wages were not
withheld as a result of a bona fide
dispute and then determine whether, in the Court’s discretion, fees
should be awarded. Programmers’
Consortium, Inc., v. Clark, 951 A.2d
914, 180 Md. App. 506, cert. granted,
957 A.2d 999, 406 Md. 192, aff’d in
part, rev’d in part, 976 A.2d 290, 409
Md. 548 (2008).
Despite the fact that the FLSA
has just celebrated its 75 th birthday, wage and hour litigation has
increased geometrically in the last
15 years. Some practice tips and hot
topics in wage and hour litigation
help demonstrate why.
Practice Tip — Look for those
records: The employer bears the
responsibility to maintain records,
for three years, of the days and
hours worked by each employee,
pay rates, home addresses, and
occupation. 29 C.F.R. §516; Md. Code
Ann., Labor & Employ. Art. § 3-424.
If an employer has not maintained
these records, a plaintiff’s records
and/or testimony may be sufficient
to establish the hours worked and
the pay that his is owed, even if
approximated. See Anderson v. Mt.
Clemens Pottery, 328 U.S. 680, 686
(1948); Marshall v. Gerwill, Inc., 495
F.Supp. 744, 750 (D.Md. 1980).
Hot Topic — Individual liability for unpaid wages: The corporate configuration usually insulates
owners of businesses from individual liability for debts. As noted
above, this is not true for wages
owed pursuant to the FLSA and
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the MWHL. Courts have been more
reluctant to impose individual liability in claims under the MWPCL
because of the difference between
the definition of “employer” under
the FLSA and MWHL (above), and
the following definition under
MWPCL: “’Employer ’ includes any
person who employs an individual
in the State or a successor of the
person.” Md. Code Ann., Labor &
Employ. Art. §3-501(b). However,
we may be seeing a trend in which
the Courts will hold individuals
liable for wages owed pursuant
to the MWPCL. Compare Lippe v.
TJML, LLC, et al., 2013 WL 179217
*3 (Unlike the FLSA, the definition
of “employer” under the MWPCL
does not specifically include supervisors or officers acting on behalf
of the corporate employer)(Civil
No. DKC-12-260)(January 16, 2013)
with Clancy v. Skyline Grill, LLC, et
al., 2013 WL 275255 *3 (applying
the “economic reality” test used
under the FLSA to impose individual liability under the MWPCL)
(Civil No. ELH-12-1958)(January 23,
2013)(Report and Recommendation
of Magistrate Judge Gallagher).
Practice Tip — Watch those automatic deductions from wages: Some
employers automatically deduct
a mealtime from working hours.
Only hours worked are compensable. However, deductions are
only appropriate if the mealtime
is time when employees are completely relieved of their duties. It is
the employer ’s responsibility that
employees be completely relieved
of work during times for which the
employer does not pay them, and
the employer cannot turn a blind
eye to work actually performed
during uncompensated break time.
Roy v. Cnty. Of Lexington, 141 F.3d

533, 544 (4th Cir. 1991); Abendschein
v. Montgomery Cnty., 984 F.Supp.2d
127, 129-30 (D.Md. 1997).
Hot Topic — Watch for those preliminary and postliminary activities: Employees must be paid for
“activities which are an integral
and indispensable part of the principal activities.” IBP, Inc. v. Alvarez,
546 U.S. 21, 25-26 (2005)(internal
citations and quotations omitted).
Litigation continues as to whether activities before or after the
scheduled shift are compensable.
Employees cannot recover for otherwise compensable time if it is di
minimus. Perez v. Mountaire Farms,
601 F.Supp.2d 670, 683 (D.Md. 2009).

But what constitutes de minimus?
One court held that a work activity
is de minimus if it does not exceed
10 minutes. Reich v. IBP, 38 F.3d
1123, 1126 (10th Cir. 1994). However,
what if that 10 minutes is repeated
every day? In Ross et al. v. Wolf Fire
Protection, Inc., et al, 799 F.Supp.2d
518, 524 (D.Md. 2011), the Court
indicates that any preliminary or
postliminary work time should be
looked at in the aggregate.
Practice Tip — No confidential
FLSA settlements: Civil litigators are
accustomed to being able to resolve
cases confidentiality. This is not particularly the case in FLSA matters.
FLSA settlements require approval

of either the Department of Labor
or a court. 29 U.S.C. §216(c); Taylor
v. Progress Energy, Inc., 415 F.3d
364, 374 (4th Cir. 2005). As a general
rule, any FLSA settlement submitted for court approval is not going
to be kept confidential. Kianpour v.
Restaurant Zone, Inc. et al. 2011 WL
3880463*1 (D.Md. 2011).
Practice Tip — Attorney’s Fees:
The wage and hour statutes discussed in this article have “attorney fee shifting” provisions. In
fact, the fee shifting provisions of
anti-discrimination statutes are
based on the FLSA’s fee shifting
provision. Courts expect attorneys
who may seek fees under these
statutes to keep accurate, contemporaneous records of their time.
Failure to do so may result in an
attorney’s fees being reduced by
a court. In addition, Appendix B
of the Local Rules of the District
Court of Maryland provides guidelines and requirements to which
plaintiffs’ attorneys must adhere
through the course of litigation if
they are to be awarded attorney’s
fees at some future point.
Like many areas of law, wage
and hour practice requires knowledge of federal and state statutes,
as well as the practice rules relevant to different courts. If you are
just starting out, it is highly recommended that you take advantage of
the legal education programs sponsored by bar associations, and that
you partner with an experienced
litigator. Good luck!
Mr. Katz is Senior Counsel at the Law
Office of Gary M. Gilbert and heads the
firm’s wage and hour practice.
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The Changing Landscape
For Disability Benefit Claims
By Richard P. Neuworth
and Gregg H. Mosson
Claims for disability benefits based
on ERISA employer plans have
undergone significant changes
since the Supreme Court’s decision in Metropolitan Life Ins. Co. v.
Glenn, 514 U.S. 105 (2008). Prior to
the Glenn decision, federal court
ERISA decisions on denials of disability benefits frequently hinged
on one overriding consideration:
whether or not the Plan document
reserved discretionary authority to
the Plan administrator to decide
the claim or whether a court could
review the Plan denial de novo for
the decision’s reasonableness. Id.
at 111. Furthermore, if such discretionary authority was properly
reserved in the Plan documents,
courts would not permit discovery.
The ultimate court decision would
be based on a review limited solely
to the evidence contained in the
administrative record before the
Plan administrator. See, e.g., Barker
v. Ret. Plan of Int’l Paper Co., 804 F.
Supp. 2d 501, 507 n.1 (D. S.C. 2011);
Booth v. Wal-Mart Stores Inc., 201 F.
3d 335, 339 n. 1 (4th Cir. 2000).
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This article will examine the material changes to the ERISA disability benefit process that have occurred postGlenn, with a focus on extra record
discovery, the importance of the Plan
document in the Fourth Circuit, limitations on abuse of discretion clauses,
and attorney’s fees.

Extra-Record Discovery
At the center of Glenn was a denial
of benefits under institutional and
procedural circumstances indicating
the Plan had a conflict of interest. Ms.
Glenn was covered by her employer’s
long-term disability policy when she
was forced to take medical leave based
primarily on an ailing heart condition.
Metropolitan Life Insurance Company
was the third party administrator of
the long-term disability plan and was
required to pay benefits to claimants
seeking long-term disability benefits.
After Ms. Glenn submitted her application to MetLife and was awarded
benefits for an initial 24-month period,
the company, pursuant to its longterm disability policy, offered to assist
Ms. Glenn in obtaining Social Security
disability benefits. Ms. Glenn was successful in obtaining Social Security
disability benefits. MetLife then
obtained a dollar for dollar reduction
of long-term disability benefits by the
amount of the Social Security disability benefits obtained by Ms. Glenn.
Nevertheless, MetLife completely terminated Ms. Glenn’s long-term disability benefits after the initial twoyear period, despite her qualifying
for Social Security disability benefits.
554 U.S. at 109. The Sixth Circuit
overturned MetLife’s decision and
awarded the long-term disability benefits to Ms. Glenn. The Sixth Circuit
specifically took into consideration
MetLife’s dual role as both the entity
22
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determining when benefits should be
paid, and the entity funding the plan.
Id. at 110. The Sixth Circuit’s decision
was affirmed by the Supreme Court.
The Supreme Court held that a
possible conflict of interest such as
MetLife’s must be taken into account
under a discretionary review standard
as a factor in determining whether an
abuse of discretion has occurred. Id.
at 115-18. Furthermore, the Supreme
Court held that the significance of
the conflict must be determined by
the facts of each case. Id. at 117. For
instance, where a plan administrator
has a history of abusive decision-making, or as in Glenn, acted inconsistently in the claim process under review,
this track record magnifies the conflict of interest factor’s significance. In
Glenn, the Court found the evidence
sufficient to prove a conflict of interest and affirmed the decision to pay
benefits to Ms. Glenn. Id. at 117-19.
Procedural irregularities in the claims
review process do not constitute an
independent breach of fiduciary duty
claim. E.g., Korotynska v. Metro. Life
Ins. Co., 474 F.3d 101, 104-106 (4th Cir.
2006). However, a Plan’s procedural
unreasonableness may factor into a
court’s review through the conflict of
interest factor. Glenn, 554 U.S. at 118.
As a result of the Glenn decision,
extra-record discovery is available to
ascertain whether there exists a conflict of interest affecting a court’s discretionary review. Ferguson v. United
of Omaha Life Ins. Co., 2012 U.S. Dist.
LEXIS 179182, *7-8 (D. Md. Dec. 18,
2012); Kane v. UPS Pension Plan Bd.
of Trs., 2012 U.S. Dist. LEXIS 164626,
*9-14 (D. Md. Nov. 19, 2012); Clarke v.
Unum Life Ins. Co. of Am., 799 F. Supp.
2d 527, 535-536 (D. Md. 2011); Helton
v. AT&T Inc., 709 F.3d 343, 354 (4th Cir.
2013) (dicta); but see Roberts v. American
Electric Power, No. 3:07-0593, 2009 WL
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2421587 (D. W. Va. Mem. Op. Aug. 6,
2009) (holding that Glenn defines a
conflict of interest solely to be when
a plan administrator also insures the
plan). Courts nationally are permitting extra-record discovery. See, e.g.,
Hogan-Cross v. Metro. Life Ins. Co., 568 F.
Supp. 2d 410 (S.D.N.Y. 2008) (permitting discovery of plan statistical rates
of denial and compensation levels for
“employees and outside consultants
involved in plaintiff’s benefit termination”); Lucas v. Liberty Life Assurance
Co. of Boston, No. 11-4417 (E.D. Pa.
Dec. 11, 2011) (permitting deposition
of a Plan’s appeals decision-maker to
question alleged selective reliance on
evidence); Gessling v. Group Long Term
Disability Plan for Emples. of Sprint/
United Mgmt. Co., 639 F. Supp. 2d
947 (S.D. Ind. 2009) (granting this
document request: “The performance
evaluations or performance reviews
for each [plan] employee who was
involved in this claim for the years
2003-2007.”).
Plaintiffs, when seeking discovery
beyond the administrative record,
should be specific in arguing why
the record is deficient and how the
requested discovery might elucidate
a conflict of interest. Ferguson, supra;
Clarke, supra. The upshot of the Glenn
decision is a procedural victory for
claimants seeking disability benefits.
Claimants seeking disability benefits
from ERISA plans may now seek extra
record discovery.

An Expanding
Administrative Record
As noted above, most ERISA disability
cases are usually decided in court and
are based upon the administrative
record before the Plan administrator. If the Plan properly reserves discretionary authority, the administra-

tive record is the entire evidentiary
record upon which a decision will
be rendered in court. New evidence
obtained after the Plan administrator’s final decision would not be considered by the court.
Recently, the Fourth Circuit in
Helton v. AT&T, Inc., 709 F.3d 343 (4th
Cir. 2013), broadened the admissibility
of evidence outside of the administrative record under a discretionary
review standard. The Court held that
courts must consider evidence outside
the administrative record that the Plan
Administrator was aware of when
adjudicating the benefit claim. Id. at
357. Claimants should immediately
request extensions in the claims process to provide additional evidence. If
the Plan refuses to grant an extension,

claimants still must notify the Plan of
all favorable medical evidence and the
findings contained therein regardless
of whether or not the claimant has
obtained the medical records so that
the evidence can be properly used if
the claim has to go to court.
Undoubtedly, discovery will also
be required concerning what the Plan
administrator knew and when the
evidence was available to the Plan
administrator to decide the benefit
claim. In addition, judicial notice has
also been permitted by courts outside
of the Fourth Circuit to challenge statistics and benchmarks relied upon by
Plan experts to deny benefits, thereby
expanding the administrative record.
Neaton v. Hartford Life & Accident Ins.
Co., 2013 U.S. App. LEXIS 5814, *30-

31 n. 16 (6th Cir. 2013) (unpublished
opinion); Wible v. Aetna Life Ins. Co.,
375 F. Supp. 2d 956, 965-66 (C.D. Cal.
2005).
Examples of evidence outside
of the record considered by courts
include claims guidelines in determining whether there has been an
abuse of discretion. Mullins v. AT&T
Corp., 290 Fed. Appx. 642, 646-647
(4th Cir. 2008) (unpublished opinion); Anderson v. Reliance Std. Life Ins.
Co., 2012 U.S. Dist. LEXIS 32133 (D.
Md. Mar. 8, 2012) (affirming order to
produce claims manual along with
protective order). In Brodish v. Federal
Express Corp., the court permitted
review of materials relating to the
administrator’s refusal to reconsider
the claim six months after the last
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denial of the appeal, but prior to suit
being filed, because the Plan attorney invited additional evidence for
consideration 384 F. Supp. 2d 827
(D. Md. 2005). However, in Craine
v. Hartford Life & Accident Ins. Co.,
the court denied similar evidence
where the Plan attorney promptly
returned the evidence and did not
“actually review” it. 2011 U.S. Dist.
LEXIS 32547, *15-17 (D. N.C. Mar.
25, 2011). In Gaines v. Guardian Life
Ins. Co. of America, the court permitted a claimant’s submitted but not
considered medical evidence where
the Plan had a Glenn-style conflict
of interest and also had withheld
documents during the claim process.
2010 U.S. Dist. LEXIS 42699, *9-15 (D.
Md. Apr. 30, 2010). This developing
case law may be seen as carve-outs
to the general principle that medical
evidence developed subsequent to a
Plan’s final decision is not reviewable
in court. See, e.g., Skipp v. Hartford Life
Ins. Co., 2008 U.S. Dist. LEXIS 8884,
*11-12 (D. Md. Feb. 6, 2008).

The Plan Document v. The
Summary Plan Description
The Supreme Court in Cigna Corp. v.
Amara, 131 S. Ct. 1866, 1877-1878 (U.S.
2011), held that ERISA Plan documents, and not summary plan descriptions, are the governing plan document for determining eligibility for
plan benefits. Thus, if the Plan administrator renders a decision denying
benefits based solely on the summary
plan description, the definition of disability must be the same in the Plan
document. If there is a different definition of disability in the Plan document, that definition governs. One
exception to this rule is when claimants can demonstrate reliance upon a
summary to their detriment. McCorkle
24
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v. Bank of Am. Corp., 688 F.3d 164, 176177 (4th Cir. 2012).The Fourth Circuit,
in a trilogy of cases, has emphasized
that federal courts will not re-write
Plan documents to the detriment of
claimants receiving benefits if drafting
mistakes are made or exclusions are
not included in the Plan document.
See Blackshear v. Reliance Standard,
509 F. 3d 634 (4th Cir. 2009); Cross v.
Bragg, 329 Fed. Appx. 443, 453-455
(4th Cir. 2009) (unpublished opinion);
Johnson v. Amer. United Life Ins. Co.,
No. 12-1381 (4th Cir. Slip Op. May 24,
2013) (holding that a drunk-driving
car crash is an “accident” under common usage and intoxication must be
specified to be excluded).

The Glenn Conflict Analysis
Does Not Affect The
Outcome Of Many ERISA
Disability Cases
In Champion v. Black & Decker Inc.,
the Fourth Circuit re-affirmed that
the eight non-exclusive factors first
articulated in Booth would govern
the resolution of disability benefit
claims under discretionary review, if
the Plan had reserved discretionary
review and regardless of any conflict
of interest. 550 F. 3d 353, 358-59 (4th
Cir. 2008) (citing Booth v. Wal-Mart
Stores, Inc., 201 F.3d 335, 342-343 (4th
Cir. 2000)); see also Helton, 709 F.3d
at 354 (2013) (applying Booth factors). The Fourth Circuit noted that
Glenn expanded the definition of a
financial conflict of interest as used
in Booth. However, a conflict of interest alone would not be dispositive.
Furthermore, in Champion, the Fourth
Circuit expressly held that a financial
conflict of interest could not change
the review standard from discretionary to de novo. 550 F. 3d at 358.
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Maryland Restricts
Discretionary Clauses In
Disability Benefit Plans
Thus Providing Possible
Future Relief To Claimants
In 2011, the Maryland legislature,
following the example of nearly
twenty other states, barred the use of
discretionary review or abuse of discretion clauses in ERISA disability
benefit plans. HB 1085, Ch. 155 (Apr.
12, 2011), codified at Md. Ins. Code.
Ann. §12-211 (2013). Significantly,
the state prohibition applies prospectively to employers adopting
new disability benefits plans after
the law became effective on and after
October 1, 2011. § 12-211. Two unanswered questions remain. First, may
a state legislature bar the use of such
clauses in employer-sponsored plans
regulated by federal laws? The Sixth
and Ninth Circuits, and some U.S.
District courts, have upheld these
prohibitive clauses. Am. Council of
Life Insurers v. Ross, 558 F.3d 600
(6th Cir. 2009); Standard Ins. Co. v.
Morrison, 584 F.3d 837 (9th Cir. 2009);
Zaccone v. Std. Life Ins. Co., 2013
U.S. Dist. LEXIS 62062, at *7-9 (N.D.
Ill. May 1, 2013) (collecting cases).
Second, is the Maryland prohibition limited to plans purchased by
Maryland-based employers or does
it apply to all employees physically
in Maryland, even if an employee
works for an out-of-state company?
The broad, catch-all language of §
12-211 covers policies sold, issued
and delivered into Maryland. This
scope has not been tested in courts.

Attorney’s Fees – A
Continuing Debate
The Supreme Court in 2010 reversed
a Fourth Circuit Court of Appeals
decision denying ERISA attorney’s

fees where the District Court only
had remanded the case back to the
Plan Administrator, and then later
the Plan granted the claimant benefits. Hardt Reliance Std. Life Ins. Co.,
560 U.S. 242, 130 S. Ct. 2149 (2010).
The Supreme Court held that the
Plaintiff’s attorney may recover fees
if he or she achieves “some degree
of success” on the merits. Id. at 2158.
This success is broader than just
prevailing in court, and should be
apparent without “a lengthy inquiry.” Id. at 2156-58. In Flores v. Life Ins.
Co. of North America, 770 F. Supp.
2d 768, 776 (D. Md. 2011), fees were
awarded when the lawsuit was a
“catalyst” to a later benefits award.
Nevertheless, the Hardt decision left
an important unanswered question
in the Fourth Circuit: If a court were
to simply remand a case back to the

Plan and the Plan then denies the
claim again, would the claimant’s
attorneys be entitled to attorney’s
fees? Is more required?
Furthermore, no attorney’s fees
will be granted in a disability benefit case unless the successful litigant demonstrates that a majority
of five factors support an award.
Quesinberry v. Life Insurance Co. of
America, 987 F. 2d 1017, 1029 (4th Cir.
1993). Ultimately, the Quesinberry
factors are guidance for a court’s
discretion, and on some occasions,
a factor may not apply or additional
considerations are warranted. Id. at
1029-30. That being said, attorney’s
fee awards often accompany a “balance” of more factors in its favor.
E.g., Wheeler v. Dynamic Eng’g, 62
F.3d 634, 641 (4th Cir. 1995); DuPerry
v. Life Ins. Co. of N. Am., 632 F.3d

860, 876-877 (4th Cir. 2011). The five
factors remain in effect post-Hardt.
Plasterers’ Local Union No. 96 Pension
Plan v. Pepper, 663 F.3d 210, 221-223
(4th Cir. 2011).
Despite material changes in the
claims process and in federal court
litigation, claimants still face a challenging and difficult environment
in obtaining and keeping disability
benefits under an ERISA employer
sponsored plans.
Mr. Neuworth is a founding partner of
Lebau & Neuworth, LLC, with 30 years
of experience in disability, employee
benefits, and employment law litigation.
He may be reached at rn@joblaws.net.
Mr. Mosson is a 2012 Summa Cum Laude
graduate of the University of Baltimore
School of Law, and works with clients on
employment and disability law matters.
He may be reached at gm@joblaws.net.
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By Darrell R. VanDeusen

n employee’s need to take
time off from work can
come about in various
ways. Most employers offer some
form of paid time off, either all
encompassing “PTO” or segregated
vacation, sick and personal leave.
For many individuals, the time
allotted by company policy is
enough to cover absences from
work. But, there are a variety of state
and federal statutes that, depending
on the size of the employer, protect
a worker’s desire to take time off,
and restrict an employer from
taking action against an employee
who takes protected leave.
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This article addresses some of
the laws that are implicated when a
Maryland employee either desires
or requires time off from work. It
also looks at two recent legislative
efforts that broaden worker protection for time off from work. Consider
yourself warned: developments in
this area are frequent and plentiful.
The underlying facts of a particular
matter and the nuances of the laws,
individually and collectively, defy
detailed analysis in this short article.
The good news is that there are a
number of excellent resources available to practitioners and even knowledgeable attorneys are advised to hit
the books (or their favorite electronic
legal research tool), before wading
too deeply into these waters.

Personal Leave
Let’s start with an easy one. There
is no Maryland law that requires an
employer to provide paid “personal leave.” Unpaid leave for personal
reasons unrelated to something that
might implicate statutory leave protection (such as Family and Medical
Leave or leave to accommodate a disability, both discussed below), is left
to the discretion of the employer. A
concern does sometimes arise when
an employee who is exempt under
Federal and State Wage and Hour
laws (e.g., an executive, professional or administrative employee paid
a weekly salary of $455 per week),
takes an unpaid leave day and, as a
result, has her weekly salary reduced.
Improperly done, such action might
jeopardize the exempt status of that
employee.
The U.S. Department of Labor’s
regulations interpreting the Fair Labor
Standards Act (FLSA) provide that
an employer may deduct a full-day’s
28
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wages from an exempt employee’s
salary for absence due to personal
reasons (not related to sickness or disability), without affecting the employee’s exempt status if the employee is
absent for more than one day. 29 C.F.R.
§ 541.602(b)(1). By way of example,
if an exempt employee is absent for
one and a one-half days for personal
reasons, the employer can deduct only
for the one full-day absence.
The FLSA also permits full-day
deductions for exempt employees for
an absence due to sickness or disability if the deduction is made in accordance with a “bona fide plan, policy
or practice of providing compensation
for loss of salary for these types of
absences,” including under a State
disability insurance law or workers’
compensation law. If the employer has
a “bona fide plan,” it may make fullday deductions for employees who
are out sick and have either exhausted
all their paid leave or have yet to qualify for the paid leave under the plan.
Further, the FMLA permits deductions from an exempt employee’s pay
for FMLA related absences.

Vacation Leave
This is a bit trickier. In Maryland, an
employer can establish the rules for
how and when a vacation from work
can be taken, how paid leave time is
accrued or earned, and whether it is
paid out when an employee’s employment ends. All an employer needs to
do is clearly state its policy in writing.
In 2008, Maryland’s Wage Payment
and Collection Law (MWPCL) was
amended to clarify that an employer
does not need to pay out accrued
leave to an employee upon termination if (1) the employer has a written
policy that limits the compensation
of accrued leave to employees; (2) the
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employer notified the employee of the
employer’s leave benefits in accordance with Section 3-504(a)(1) of the
MWPCL; and (3) the employee is not
entitled to payment for accrued leave
at termination under the terms of the
employer’s written policy. Md. Code
Ann. Lab. & Empl. § 3-505(b).
This legislation was a reaction to
the Court of Special Appeals unpublished decision in Catapult Tech., Ltd.
v. Wolfe, 2007 Md. App. LEXIS 165
(Aug. 20, 2007), which strayed from
long prevailing thought and practice to hold that accrued leave was
a “fringe benefit,” and therefore, a
recoverable wage.

Sick Leave and the
Maryland Flexible Leave Act
Despite recurring legislative efforts to
mandate paid sick leave (most recently S.B. 698, introduced in February
2013 as the “Maryland Earned Sick
and Safe Leave Act”), there presently is no obligation that a Maryland
employer provide sick leave – paid
or unpaid – to its employees. Not
surprisingly, the majority of American
workers do enjoy that benefit in some
form. According to a 2009 survey by
the Bureau of Labor Statistics, paid
sick leave is available to 61 percent
of private sector workers (regardless
of hours worked), and 89 percent of
state and local government workers.
The same study found that nearly
three-quarters of full-time private sector employees receive paid sick leave.
See www.bls.gov/ncs/ebs/benefits/2009/
ebbl0044.pdf. Many employers also
offer short-term and long-term disability plans for extended absence due
to illness.
Certain obligations do exist, however, when an employer offers paid
sick leave or any other form of paid

leave. In 2008, the General Assembly
enacted the Maryland Flexible Leave
Act (MFLA), Md. Code Ann. Lab. &
Empl. § 3-802. Corrective legislation
was passed in 2009 to clarify some
aspects of the law.
In very general terms, the MFLA
applies to private employers with 15
or more employees. The law does
not require that an employer provide
paid time off if it does not already do
so. Employees who have any type of
accrued leave (e.g., vacation, sick, paid
time off (PTO), personal days, or compensatory time), under any employer
policy may use the leave to take time
off to care for any member of their
immediate family who is ill.
The term “immediate family”
includes a child, parent or spouse.
To the extent that the employee has
more than one form of paid leave, the
employee has the right to elect the
type and amount of accrued, unused
leave to be used. Any employee who
is covered by a collective bargaining
agreement, and who uses leave under
the MFLA, must also comply with the
terms of that agreement. Employees
are required to comply with any leave
policies, such as leave notice requirements, that the employer already has
in place.
If an employer’s leave policies
are more generous than the MFLA,
the employer’s policies prevail. But,
if an employer’s policy is less generous – for example, requiring that sick
leave only be used for an employee’s
own illness – the MFLA trumps the
policy. The MFLA also contains a nondiscrimination and non-retaliation
provision. For additional information
on the MFLA, see D. VanDeusen and
D. Glover, The Maryland Flexible Leave
Act: Is it Really That Simple?, 40 U. Balt.
Law Forum 59 (Fall 2009).

The “Bermuda Triangle”
– The ADA, FMLA and
Workers’ Compensation
No analysis of legally protected
leave is complete without a foray
into the most confounding collection
of laws that regulate an employer’s
ability to make employees come
to work. Regardless of which side
you represent, trying to give advice
when any one or all of these laws are
in play almost certainly begins with

the disclaimer “it depends.”
A brief summary: Maryland’s
Workers’ Compensation law is
found in Title 9 of the Labor &
Employment Article. The Americans
with Disabilities Act of 1990, as
amended in 2008 (ADA), 42 U.S.C.
§§ 12101 et seq., and the Family and
Medical Leave Act of 1993 (FMLA),
29 U.S.C. §§ 2611 et seq. are federal
laws that broadly protect employee
absences from work. Maryland’s
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anti-discrimination law, Md. Code
Ann. State Govt. §§ 20-101 et seq., provides protections similar to that of
the ADA for individuals with physical or mental disabilities. Maryland
law also provides that, following
the birth of a child, an employer
who provides leave with pay to an
employee, also must provide the
same leave when a child is placed
with an employee for adoption. Md.
Code Ann. Lab. & Empl. § 3-801.
Workers’ Compensation law is
the easiest of these laws to grasp.
Workers’ compensation legislation began to be adopted by most
states around 1910, as an effort to
provide justice to employees who
suffer an illness or injury arising
“out of or in the course of” their
employment without unnecessary
delay, or the time and expense of
litigation. Compensation is generally provided for: (1) medical bills;
(2) wage replacement; (3) temporary
or permanent disability; (4) vocational rehabilitation; and (5) death.
The laws also encourage employees
to return to work as soon as possible – something that is not contemplated under the ADA and cannot be
required under the FMLA. Virtually
all employers are covered, as are
virtually all employees, except independent contractors.
In order for an employee to be
eligible for workers’ compensation benefits, the illness or injury
must arise out of and in the course
of employment. “In the course of”
refers to the time, place and circumstances under which an injury
occurs. See, e.g., Mack Trucks, Inc. v.
Miller, 326 A.2d 186, 23 Md. App.
271 (1974) aff’d 275 Md. 192 (1975). If
an injury occurs while an employee
is at work doing something that the
employee would normally do, the
30
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injury is considered in the course of
employment. An employee who files
a claim for workers’ compensation
benefits cannot be discharged solely
for that reason. Md. Code Ann. Lab.
& Empl. § 9-1105(a). See Kern v. South
Baltimore General Hospital, 504 A. 2d
1154, 66 Md. App. 441 (1986).
ADA cases present some of the
most complicated leave issues out
there. The ADA (and its Maryland
counterpart) applies to employers
with 15 or more employees and,
among many other protections,
requires that an employer make reasonable accommodations, without
undue hardship, to an individual
with a physical or mental disability
to enable that individual to perform
the essential functions of the job. It
is the view of the Equal Employment
Opportunity Commission (EEOC)
and nearly all federal appellate
courts, that unpaid time off from
work is a reasonable accommodation. See Appendix to 29 C.F.R. §
1630.2(o) (10.17.02) at Question 16. See
also, Myers v. Hose, 50 F.3d 278, 283
(4th Cir. 1995) (rejecting unaccrued
paid leave as a reasonable accommodation, but citing with approval
the EEOC’s views regarding unpaid
leave and accrued paid leave as reasonable accommodations).
How much leave must be given
is a balancing test between accommodation and hardship, at least
among the federal courts. The Court
of Special Appeals took a broader
view in Hawkins v. Rockville Printing
& Graphics, Inc., 983 A.2d 531, 189
Md. App. 1 (2009); however, holding
that under the Montgomery County
Human Rights Act, an employee
who provided a doctor’s note stating
a need for “indefinite” leave could
not, as a matter of law, be considered
unqualified for the job.
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The FMLA applies to employers
with 50 or more employees, and
provides qualified employees with
job-protected leave of up to 12 weeks
for a variety of reasons: the employee’s serious health condition; the
serious health condition of a family member; the birth, adoption or
placement in foster care of a child
with the employee, or for exigent
circumstances surrounding a family
member’s (parent, spouse or child),
being called to active duty in the
armed forces. An employee is eligible for up to 26 weeks of leave, if
needed, to care for a family member
who is injured or ill as a result of
military service. The leave is unpaid,
although an employer may permit
an employee to use accrued leave
contemporaneously with FMLA
leave, and nearly all employers do
so. Leave may foreseeable or unforeseen, and it may be taken all at one
time or intermittently.
The idea behind the FMLA is easy
to agree with: employees should be
able to take some amount of time off
from work to deal with personal and
family medical issues without fear
of losing their jobs. Unfortunately,
the regulations promulgated by the
Department of Labor, 29 C.F.R. §§
825.100 et seq., make interpretation
of the law in many circumstances
unnecessarily complicated.
In February 2013, the DOL issued
a special FMLA 20th Anniversary
report in which it claimed that the
vast majority of employers find compliance with the FMLA no problem at all. See http://www.dol.gov/asp/
evaluation/fmla/FMLATechnicalReport.
pdf. But, that assertion is misleading.
Dealing with FMLA cases invokes
the 95/5 rule: 95 percent of cases
take 5 percent of your time, but 5
percent of them take up 95 percent

of your time. The DOL may be right
that basic FMLA requests are really
not that difficult to handle (“I need
to take 8 weeks off for back surgery
and recovery” or “I need to take
every Friday off for the next three
months to take my mother to chemotherapy appointments”). Every HR
professional and lawyer practicing
in this area knows that those events
pale in comparison to how difficult
it is to deal with unforeseen leave, or
the “I think that I can come and go as
I please” employee taking intermittent leave.  

Recent Maryland
Legislation
Two new laws coming out of the 2013
legislative session have an impact
upon employee leave rights. Both
laws took effect October 1, 2013.
The Reasonable Accommodations
for Disabilities Due to Pregnancy
Act, (SB 784/HB 804), codified in
Md. Code Ann. State Govt. §§ 20-601
and 609, requires that employers with
15 or more employees provide reasonable accommodations to pregnant employees who are temporarily disabled. These accommodations

include, among other things, a light
duty assignment or a transfer to
less strenuous job. This protection is
broader than that afforded to individuals under the ADA and broader
than the protections of the federal
Pregnancy Discrimination Act. 42
U.S.C. § 2000e(k). As a result, the
ADA “time off from work” accommodation will also likely be a reasonable accommodation here. The Act
also requires an employer to post
a notice and devote a section in an
employee handbook that explains a
pregnant employee’s right to a reasonable accommodation.
Under the Deployment of Family
Members in the Armed Services Act, a
Maryland employer with 50 or more
employees must provide its employees who have worked at least 1,250
hours during the prior 12 months
with the opportunity to take unpaid
leave to spend time with a spouse,
parent, stepparent, child, stepchild or
sibling on the day he or she leaves for,
or returns from, active duty outside
the United States. Md. Code Ann. Lab.
& Empl. § 3-803. There are additional requirements an employee must
meet, and it is unclear whether all
50 employees must be in Maryland.
While presently, this entitlement is
only a single day at both ends of
deployment, it is nevertheless government mandated leave, and it is
likely that there will be efforts made
to expand the scope of coverage in
future legislative sessions.

Mr. VanDeusen is the president of
Kollman & Saucier, P.A. in Timonium,
Maryland. He may be reached at
dvand@kollmanlaw.com.
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Criminal And
Credit Background
Checks In The
Employment
Context
By Melissa M. McGuire
Well-publicized
stories
of workplace violence,
employee fraud and employer
liability due to employee
negligence encourage employer
use of credit and criminal
background checks. Consideration
of this background information
to make personnel decisions may
be prudent or, for some employment
positions, mandatory. Nevertheless,
a myriad of federal and state laws
complicate the use of employee and
applicant criminal and credit background
checks and pose significant legal liability.
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On the federal level, the Fair Credit
Reporting Act (FCRA) imposes
notice and authorization procedures
for the use of “consumer reports”
which are broadly defined to include
credit checks, criminal records and
other background checks obtained
from a reporting agency for, inter alia,
employment purposes. 15 U.S.C. §
1681, et seq., as amended. This year,
Domino’s Pizza paid $2.5 million to
settle a class action FCRA lawsuit in
the United States District Court for
the District of Maryland based upon
its background check policy. The federal Bankruptcy Act also imposes
restrictions on use of an individual’s current or former bankruptcy
for employment-related decisions. 11
U.S.C. § 525.
In addition, the Equal Employment
Opportunity Commission (EEOC)
and state and local civil rights agencies regard certain use of credit or
criminal background information as
illegal discrimination in violation of
Title VII of the Civil Rights Act of
1964 (Title VII) and state and local
anti-discrimination law.
To further complicate matters,
in 2011, Maryland passed the Job
Applicant Fairness Act that prohibits
an employer from using an applicant
or employee’s credit report to determine whether to hire, terminate or
set the rate of pay or other conditions
of employment. There are multiple
exceptions to this prohibition that are
discussed below. For several years
Maryland law has barred consideration of expunged arrest records in
making employment decisions. Md.
Code Ann., Crim Proc, § 10-109. Now,
however, the Maryland Department
of Labor, Licensing and Regulation’s
Office of Fair Practices also regards
“inquiries about a candidate’s general arrest and conviction record”
34
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unlawful under state and/or federal
law. See Guidelines for Pre-Employment
Inquiries Technical Assistance Guide
– Interview and Applications for
Employment (Updated June 9, 2009). In
light of the many applicable statutes,
Maryland employers should ensure
that their background check policies do not run afoul of the law and
that they are using appropriate and
legally compliant notices and forms.
Employers also should familiarize
themselves with the steps necessary
to properly conduct employee and
applicant background checks and utilize that procedure carefully.

Background Checks and
Discrimination Law
In 2012, the EEOC issued updated
Guidance on the possible discriminatory effects of the use of criminal
background checks for employment
purposes. See Enforcement Guidance
on the Consideration of Arrest and
Conviction Records in Employment
Decisions Under Title VII of the Civil
Rights Act of 1964 (April 25, 2012)
(“EEOC Guidance”). In its Strategic
Enforcement Plan for 2013 – 2016
(“SEP”), the EEOC includes “eliminating barriers in recruitment and
hiring, especially class-based recruitment and hiring practices that discriminate against racial, ethnic and
religious groups” as the first of six
national priorities. The SEP specifically identifies “background checks”
as one type of a potential discriminatory barrier.
Use of arrest and conviction
records may run afoul of Title VII’s
prohibition against race, color,
national origin, gender and religious
discrimination based upon theories
of disparate treatment or adverse
impact. A disparate treatment claim
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may arise if an applicant or employee
in a given protected group is subjected to more or different background
checks or treated less favorably than
someone outside the group with a
similar record. If a facially neutral
background check policy adversely
affects members of a particular protected class over members outside
of the class, the use of the record
may violate Title VII if the use of the
criminal record is not “job-related
and consistent with business necessity.” 42 U.S.C. § 2000e-2(k)(l)(A)(i).
The EEOC’s Guidance cautions
that the use of an arrest record alone
to make employment decisions is
never job-related and consistent
with business necessity because “the
fact of an arrest does not establish
that criminal conduct has occurred.”
EEOC Guidance, Section V(B)(2).
Moreover, final disposition of arrests,
including those showing acquittals
and decisions not to prosecute, often
are unreported. The EEOC states that
an employer may consider conduct
underlying an arrest, “if the conduct
makes the individual unsuited for a
particular position.” Id. As a practical matter, however, it often will be
difficult to establish that such conduct occurred based upon a criminal
background check and the employee
or applicant’s explanation.
While the EEOC acknowledges that the record of a conviction
sufficiently evidences the conduct
alleged, it recommends that employers not ask about criminal convictions
on a job application and only later
request criminal conviction information if it is job-related and consistent
with business necessity. According
to the EEOC Guidance, to establish
that a criminal background policy is
“job-related and consistent with business necessity,” the employer may

conduct a validity study pursuant
to the EEOC’s Uniform Guidelines
on Employee Section Procedures,
set forth at 29 C.F.R. Section 1607.5.
Absent such a study, an employer
must demonstrate a targeted screening process which considers: (1) the
nature and gravity of the crime; (2)
the time that has passed since the
offense, conduct and/or completion
of the sentence; and (3) the nature of
the job at issue.
In June 2013, the EEOC filed separate pattern and practice lawsuits
against BMW Manufacturing Co.,
LLC (“BMW”), and Dolgencorp, the
corporation that does business as
Dollar General stores, based upon
their criminal background check
policies. The lawsuit against BMW
alleges that BMW’s policy denying

access to its facilities by employees
or employees of its contractors with
criminal convictions, disproportionately screens out African American
employees. The claimants in the
BMW lawsuit were employees of
a former BMW logistics contractor
who were denied employment with
a replacement contractor when the
new contractor conducted criminal background checks in accordance with BMW’s policy. BMW’s
criminal background policy allegedly excludes anyone with a criminal conviction, regardless of type
of crime or age of the conviction.
The former logistics contractor
had applied its own criminal background policy which was narrower
than BMW’s policy. As a result of
the application of BMW’s broader

policy, several employees were ineligible for continued employment at
the facility.
In the Dollar General lawsuit, the
EEOC claims that Dollar General’s
criminal background policy is not
job-related and consistent with
business necessity, despite the fact
that it identifies specific crimes
that disqualify an individual for
employment and limits the time
frame in which records were considered. In its complaint, the EEOC
alleges that Dollar General’s criminal background policy precludes
employment of those convicted of
offenses unrelated to position, such
as flagrant non-support, possession of drug paraphernalia, illegal
dumping, improper supervision of
a child, reckless driving and fail-
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ure to file income tax returns. The
EEOC further alleges that its statistical analysis showed that 7 percent
of conditional job offers to nonblacks were rescinded by Dollar
General based upon criminal background checks while 10 percent of
conditional job offers to African
Americans were rescinded, a statistically significant difference that
the EEOC characterizes as a “gross
disparity.” Complaint, ¶ 15.
Recently, in EEOC v. Freeman, the
United States District Court for the
District of Maryland granted summary judgment to the employer in a
disparate impact claim alleging that
the employer’s criminal background
check policy discriminated against
African Americans and males and
that its credit check policy discriminated against African Americans.
EEOC v. Freeman, Case No. 09-02573,
Doc. No. 140 (D. Md. August 9,
2013). The criminal background
check policy in Freeman consisted
of a “multi-step evaluation process” which limited consideration
of criminal convictions to the seven
prior years, and included an evaluation of whether the criminal conduct
underlying the conviction rendered
the applicant unsuitable for employment. Under Freeman’s policy, types
of convictions that would generally disqualify an applicant included
those involving violence, destruction of private property, sexual misconduct, felony drug convictions or
job-related misdemeanors. Decisions
not to hire due to conviction were
reviewed and required approval
by the Vice President of Human
Resources.
Freeman’s credit check policy only
permitted credit background checks
on applicants for “credit sensitive”
positions which included those with
36
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access to client or company credit
card information, handling of money,
checks or similar items of value,
budgetary authority, or authority to
make agreements concerning customer invoices or vendor purchases.
A specified list of credit issues precluded applicants from hire in credit
sensitive positions, such as having
more than two accounts exceeding
$300 that were more than 90 days
past due, unpaid charge offs in the
prior 12 months, and more than
three collection accounts that were
not medically related.
The court granted summary judgment in favor of Freeman on several
bases. Primarily, the EEOC failed to
establish a prima facie case of disparate impact because the statistical
analysis that it presented to support
its claims was premised upon a
flawed database. The EEOC’s expert
disregarded information produced
during discovery and instead based
his analysis upon data provided
during the EEOC investigation. The
data upon which the EEOC expert
relied covered a different time period than the claims at issue in the
lawsuit which included data from
a prior credit policy, but excluded data during the relevant period
from more than half of Freeman’s
branch offices. Moreover, the database created by the EEOC included
many discrepancies from the data
originally produced by Freeman
during the EEOC investigation,
resulting in incorrect information,
including many duplications and
outright erroneous data.
After these flaws were raised by
Freeman, the EEOC submitted supplemental expert reports, which the
court deemed untimely, in an effort
to address the deficiencies. In the
supplemental reports, the EEOC’s
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expert “cherry picked” data from
the discovery materials to increase
the number of applicants who failed
the relevant background check and
thus increased the “fail” percentage
by over 20 percent and improperly
skewed the analysis in the EEOC’s
favor. According to the court, all but
one of the 19 individuals who were
added to the supplemental report
from the relevant time period not
covered by the initial report were
“fails.” The court also rejected the
EEOC’s efforts to rely upon national
statistics to demonstrate disparate
impact because there was no evidence that the national data was
representative of the relevant applicant pool.
Finally, the Freeman court also
granted summary judgment on the
basis that the EEOC and its experts
failed to identify the specific policy
or policies that caused the alleged
adverse impact. The criminal and
credit background policies adopted
by Freeman consisted of multiple
elements and factors for denying
employment and the EEOC failed to
identify which part was responsible
for creating racial or gender disparities as it must do in accordance
with 29 U.S.C. section 2000e-2(k)
(1)(B). In rendering its decision,
the court made clear that it considered the EEOC’s position in the
case, “a theory in search of facts to
support it” and characterized the
case as presenting employers with
the “’Hobson’s choice’ of ignoring
criminal history and credit background, thus exposing themselves
to potential liability for criminal
and fraudulent acts committed by
employees…or incurring the wrath
of the EEOC.”
An individual pursuing a discrimination claim based upon use of

background checks may seek back
pay; attorneys’ fees; compensatory
and punitive damages ranging from
$50,000 to $300,000, depending upon
the size of the employer; reinstatement or front pay; and injunctive
relief. In the EEOC’s lawsuits, the
EEOC seeks injunctive relief as well
as back pay, prejudgment interest and
reinstatement or front pay.

Fair Credit Reporting Act
The FCRA imposes strict procedures
for the collection and use of “consumer reports” for employment
purposes. “Consumer reports” are
broadly defined to include “any…
communication of any information
by a consumer reporting agency
bearing on a consumer’s credit worthiness, credit standing, credit capacity, character, general reputation,
personal characteristics, or mode of
living …” and encompass, inter alia,
credit reports and criminal background checks. 15 U.S.C. § 1681a(d).
“Consumer reporting agency”
means in pertinent part, “any person
which, for monetary fees, dues, or on
a cooperative nonprofit basis, regularly engages … in the practice of
assembling or evaluating consumer
credit information or other information on consumers for the purpose of
furnishing consumer reports to third
parties….” Id. at 1681a(f). A report
based upon personal interviews concerning an individual’s character,
general reputation, personal characteristics and lifestyle is considered
an “investigative consumer report.”
Id. at 1681a(e).
Prior to retrieving a credit or criminal background report, the FCRA
requires an employer to notify the
applicant or employee that it intends
to use the report for employment-

related decisions in a document
“consist[ing] solely of the disclosure”
and to obtain written permission
from the individual to retrieve the
report. The notice must be set forth in
a stand-alone document, as opposed
to a statement in an application, but
the applicant or employee’s authorization to retrieve the report may be
included in the notice document. If
the employer seeks authorization to
obtain reports throughout employment, the notice must say so clearly
and conspicuously. The stand-alone
notice should not contain any other
provision, such as a release from
liability. 15 U.S.C. § 1681b(b)(2)(A)
(i). In Singleton, et al. v. Domino’s
Pizza, LLC, 2012 WL 245965 (D. Md.
2012), the plaintiffs sued Domino’s
Pizza for alleged failure to provide
a copy of a background report prior
to taking an adverse action and for
including a release from liability in
the notice and authorization document provided to employees. United
States District Court Judge Deborah
Chasanow denied Domino’s Pizza’s
motion to dismiss the plaintiff’s
claims and ruled that including the
release from liability in the notice
document violates the FCRA. 2012
WL 245965 at *7.
Prior to requesting a background
report, an employer also must provide a certification to the reporting
agency that it: (1) has notified the
applicant or employee in writing
that it is retrieving the report and
obtained permission to retrieve the
report; (2) will provide the subject
of the report a copy of the report
and a summary of his or her rights
under the FCRA before taking action
based upon the report contents; and
(3) will not discriminate against the
individual or otherwise misuse the
information in the report in violation

of state or federal law. 15 U.S.C. §
1681b(b)(1).
Prior to taking any adverse employment action based upon the report, the
employer must provide to the applicant or employee a notice of intent to
take adverse action to include a copy
of the report and the most recent
“Summary of Rights” form published
by the federal Consumer Financial
Protection Bureau. Failure to provide
a current version of the government’s
form alone may be a basis for recovery. Id. at 1681b(b)(3).
After taking an adverse action, the
FCRA requires the employer to notify the employee or applicant either
orally, in writing or electronically that
an adverse action was taken due to
the report. This notice must include:
(1) the name, address and telephone
number of the reporting agency that
supplied the report; (2) a statement
that the reporting agency did not
make the decision to take the adverse
action and cannot provide specific
reasons for it; and (3) a statement
of the individual’s right to dispute
the accuracy or completeness of any
information in the report and to
obtain a free copy of the report from
the agency if requested within 60
days. Employers who procure “investigative consumer reports” must provide written notice that such a report
is being requested and a statement
that the individual has a right to
request additional disclosures and a
summary of the scope and substance
of the report. Id. at 1681d(a).
The FCRA provides for a private
cause of action as well as administrative action by the Consumer Financial
Protection Bureau. Damages for negligent non-compliance with the FCRA
include actual damages and reasonable attorneys’ fees and costs. In the
case of willful non-compliance, the
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FCRA also provides for actual damages or statutory damages between
$100 and $1,000 and punitive damages, if permitted by the court. Willful
violation of the FCRA may be established by knowing or reckless disregard of statutory duties. Finally, any
party found by the court to have filed
a pleading, motion or other paper
under the FCRA in bad faith or for
the purposes of harassment shall be
responsible for the prevailing party’s
attorneys’ fees. Id. at 1681n(c).

The Federal Bankruptcy Act
Section 525(a) of the Bankruptcy
38
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Code prohibits a governmental
unit from “deny[ing] employment
to, terminat[ing] the employment
of or discriminat[ing] with respect
to employment” against a person
who has filed for bankruptcy. Section
525(b) states that a private employer
may not “terminate the employment
of, or discriminate with respect to
employment against” an individual
who is or has been in bankruptcy. Courts are split as to whether
this latter provision prohibits a private employer from refusing to hire
an applicant due to a bankruptcy.
Compare Myers v. Toojay’s Management
Corporation, 640 F.3d 1278 (11th Cir.
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2011) with Leary v. Warnaco, Inc., 251
B.R. 656 (S.D.N.Y. 2000).
The statute itself provides no
remedy for violation of Section 525,
but courts have ordered reinstatement and awarded lost back pay.
See In re Simms-Wilson, 434 B.R. 452
(S.D. Texas 2010)(discussion on relief
awarded by various courts for violation of Section 525). Courts are split
on whether attorneys’ fees are available. Id.

Maryland Job Applicant
Fairness Act
JAFA prohibits Maryland employers

from using credit reports to determine whether to hire an applicant,
terminate an employee or set the rate
of pay or other conditions of employment. Exceptions to this prohibition
include employers who are required
by state or federal law to consider
an individual’s credit report or history for the purpose of employment,
financial institutions that accept
deposits insured by a federal agency,
privately insured credit unions and
entities registered as investment advisors with the Securities and Exchange
Commission.
Employers covered by JAFA
may consider the credit history
of an employee or applicant who
has received a conditional offer of
employment if the report will not be
used to deny employment or to determine compensation or other terms
and conditions of employment. A
covered employer also may consider
an individual’s credit report if the
employer “has a bona fide purpose
for requesting or using the information that is substantially job-related
and disclosed in writing.” Md. Code
Ann., Labor & Empl, § 3-711(c)(1).
JAFA provides examples of jobs
for which obtaining a credit report
is “substantially job-related.” These
examples include positions that: (1)
are managerial and set the direction
and control of a business, department, division, unit or agency of
the company; (2) have access to the
personal information of a customer,
employer or employee, defined by
JAFA to include an individual’s name
in conjunction with a Social Security
number, driver ’s license number,
financial account number, or individual taxpayer number; (3) permit
the employee to have an expense
account or corporate credit or debit
card; (4) allow access to informa-

tion such as formulas, programs,
methods, techniques or processes
that derive independent economic
value, whether actual or potential,
for which the employer maintains
confidentiality; and (5) permit access
to confidential business information.
Id. at 3-711(c)(2).
JAFA confers no private cause of
action; however, aggrieved employees
and applicants may file a complaint
with the Maryland Commissioner of
Labor and Industry who will conduct
an investigation. The Commissioner
may assess a civil penalty of up to
$500 for the first violation and $2,500
for subsequent violations. Id. at
3-711(d)(1)-(4).

Maryland Law on
Expunged Criminal Charges
Maryland law prohibits an employer
from asking an applicant or employee about expunged criminal charges
and from discharging or refusing to
hire an individual based upon an
expunged record. Md. Code Ann.,
Crim. Proc., § 10-109. Violating this
prohibition is a criminal misdemeanor and penalties include a fine not
exceeding $1,000 or imprisonment
not to exceed one year or both. An
officer or employee of a State or
political subdivision convicted of
violating this provision also may be
removed or dismissed from public
service. Id. at 10-109(b)(2).

Conclusion
It is imperative that attorneys who
represent employers ensure that
their clients carefully craft and utilize
background check policies. Failure
to do so may result in costly litigation and criminal or civil liability.
Employers should analyze the vari-

ous positions for which they intend
to conduct background checks and
determine whether use of a given
check is “job related and consistent
with business necessity.” Moreover,
they should carefully consider the
type and scope of checks to be conducted to ensure that the background
check is not excessive for the nature
of the job at issue and is not otherwise prohibited by federal, state or
local law. Policies that provide for
multiple steps and opportunity to
consider individual situations generally fare better in legal proceedings.
In order to prepare for legal challenge, employers should maintain
all records that reflect the factors
considered and reasons for adopting
each element of the policies. Finally,
employers should regularly review
background check forms and notices
to ensure that they are up-to-date.
Conversely, practitioners who
represent employees or applicants
challenging the use of an employee
background check should examine all
policies, notices and forms provided
to clients to determine whether they
are legally compliant. Background
checks with no discernible relationship to the position may run afoul of
the law. Legal claims alleging adverse
impact discrimination should be
based upon valid analysis of accurate data that corresponds to the
time period encompassing a legally
actionable claim.
Ms. McGuire is the founder of the Law
Office of Melissa Menkel McGuire, LLC.
She has practiced employment law for
19 years, representing clients before federal, state and local courts and agencies,
drafting employment documents and
providing advice and counsel.
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Social Media and the NLRB:
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An Emerging Landscape

By Albert W. Palewicz and Darryl G. McCallum

FB & WRK DNT MX! LOL!

If you understand the line above, you probably already know that the National Labor
Relations Board has been dealing with issues involving the use of Facebook by employees
in various ways over the past two years. Contrary to the “coded” message above, however,
Facebook and work have collided, been smashed together, and become irretrievable parts
of one another over the past five years. It is not just employees who do it, however! There
are seminars offered almost daily to businesses to help them more effectively use social
media to market their product, test consumer reaction and get one up on their competitors,
all from the comfort of their own computers or smart phones.
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Like it or not, it is everywhere. It is
estimated that 80 percent of Internet
users deal with social media in their
activities. Further, those who do
it spend nearly 25 percent of their
Internet time on social networks and
blogs. Statistics concerning how much
of that Internet activity, by computer
or telephone, takes place during actual work hours are harder to come by,
but many believe the percentage is
significant. The issue of being online
when one should be working, however, is not within the scope of this
article. Here, we will look only at
the effect of an employer trying to
regulate not when employees may use
social media, but how those employees
may use it.

Social Media Posts as
Protected Concerted Activity
A basic concept is that social media
sites such as Facebook have become
an integral part of the lives of a large
number of people in the United States.
It is possible in many instances to learn
what a person likes to do (Facebook),
what that person is doing at this
instant (Twitter), where it is being done
(Foursquare), and even to watch them
doing it (You Tube). All this information can be blasted to the universe by
use of a device almost everyone under
the age of 30 carries with them at all
times, with the rest of the population
quickly catching up to them.
For employers to hope to bring this
information tsunami (way, way TMI)
to a stop when it is about employment is as fruitless as trying to stop
people from preferring sunny weather
to rain. Since almost everyone talks
about almost everything on social
media, they clearly and inevitably talk
about work, and even (gasp!) about
working conditions. And that brings
42

Maryland Bar Journal

us to the real point of this article.
In 1935, the Wagner Act declared
that employees have the right of selforganization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their
own choosing, and to engage in concerted activities, for the purpose of
. . . mutual aid or protection. Though it
took three more decades for the NLRB
and the Supreme Court to clarify this,
we now know it means that employees cannot be discriminated against
(threatened or otherwise coerced, suspended or fired), because they complain about or discuss their working
conditions with other employees. This
right has been protected in NLRB and
Court decisions for more than five
decades now. Two employees talking together at work about working
conditions are protected; so are two
employees who post notices on bulletin boards to seek others to help them
bring about change in working conditions, or two employees who talk on
the telephone, or mail letters to each
other, or sign petitions, and so on, and
on, and on. This has been settled law
for over 50 years.
While the right of employees to
engage in protected, concerted activity is well-settled law, the reach of this
doctrine in the age of social media has
raised important legal and business
considerations. For example, employees gathering around the “water cooler” to complain about terms and conditions of employment rarely have
any impact outside of a specific office.
In contrast, these same employees taking to Facebook or Twitter to complain
about their employer can have a much
greater impact. What was previously
limited to the workplace property can
now go “viral” in a matter of minutes.
Even if the employee’s complaints are
unfounded or inaccurate, an employ-

November 2013

er can have its valuable image and
reputation tarnished by such posts.
Balanced against that employer interest is the basic right of employees to
engage in protected, concerted activity as described above. After all, do
employees lose the protections afforded by Section 7 because of technological changes? The NLRB and its Acting
General Counsel have weighed in
on this topic and answered with a
resounding “NO!”
In 2010, the NLRB General Counsel
issued a complaint against American
Medical Response of Connecticut over
its firing of an employee for complaints made on her Facebook page
about company management. That
case settled, but, as they say in You
Tube circles, it quickly went viral. Since
that first complaint, the NLRB has had
more than 100 charges filed, alleging that employers improperly tried
to restrict employees in their social
media activity or disciplined them for
doing so. During the following two
years, the General Counsel’s office
has issued three lengthy reports about
the decisions the General Counsel has
made in the social media arena. You
can find all three reports (August
2011, January 2012, & May 2012) on
the NLRB’s website, www.nlrb.gov.
Since the General Counsel has been
pursuing social media cases under the
protected concerted activity theory with
a number of different fact patterns, the
Board has itself issued a number of
cases in this arena. In Hispanics United
of Buffalo (359 NLRB No. 37, Dec 2012),
the Board held that five employees, who
complained to each other on Facebook
about the criticisms of their work by a
sixth employee and were then fired for
“bullying” the sixth employee, were
engaged in protected concerted activity, and had been illegally discharged.
Design Technology Group (359 NLRB No.

96, April 2013) found three employees
who were upset about their treatment by
management, discussed on Facebook a
booklet called California Workers’ Rights,
and said they would look at it at work
the next day, were engaged in protected
concerted activity. Their discharge “the
next day” was a violation of the NLRA.
The meaning here is clear: employees’ rights to engage in protected concerted activity are not abridged just
because they engage in these activities
on a social media site such as Facebook.
Further, employers cannot issue “gag”
rules regarding these sites to prevent
employees from engaging in protected
concerted activity thereon.
Karl Knauz Motors, Inc., (358 NLRB

No. 164. Sept. 2012) illustrates how
social media activity can be unprotected. In short, protected concerted
activity is not protected if it involves
individual complaints, or is engaged in
without any attempt to make it concerted activity. In Karl Knauz, an employee
posted a photo of a car wrecked by
the minor child of a client, who was
allowed to drive the car and crashed it
into a ditch. The posted photo bore the
caption, “this is your car on drugs.”
The same employee criticized the
employer on Facebook for serving hot
dogs and bottled water at a sales event
for luxury cars. The ALJ and the Board
found the “car on drugs” comment neither concerted nor related to working

conditions, and thus unprotected. It
found the posts about the cheap food at
a luxury car sales event both concerted
and related to terms of employment
(commissions on car sales). However,
since the facts clearly indicated that
the employee was fired solely for the
“car on drugs” post, both the ALJ and
the Board found the employer’s action
not discriminatory and dismissed the
discharge allegation. In the same case,
Knauz was found to have violated the
NLRA by its rule forbidding “language
which injures the image or reputation
of the dealership,” though that rule
was not involved in the discharge at
issue.
“Welcome to the 21st century” is the
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main lesson from these cases. The law
involved is neither new, nor in doubt.
Only the framework in which it is
applied is different. Those employers who fail to realize the world is
changing around them will continue
to run afoul of these long extant rules,
thought they are arising in new contexts. The Knauz case illustrates in one
case how not to deal with social media
posts, and how to avoid being found
in violation of the law when media
posts are involved.

Workplace Rules and Social
Media Policies Construed
as Prohibiting Protected
Concerted Activity

Section 7 activity, and contain no limiting language or context that would
clarify to employees that the rule
does not restrict Section 7 rights, are
unlawful. University Medical Center,
335 NLRB 1318, 1320-22 (2001).
As a practical matter, most employer rules do not explicitly restrict
Section 7 rights, nor are most rules
promulgated in response to union
activity or applied to restrict the
exercise of Section 7 rights. The real
“battleground” is whether employees would reasonably construe the
language of a rule to prohibit Section
7 activity. To that end, the Labor
Board has found many common rules

Facebook posts are not the only area
generating interest from the Labor
Board. The NLRB has also increased
scrutiny of employer handbooks. In
its third report on social media, the
Acting General Counsel explained
that an employer violates Section 8(a)
(1) of the Act “through the maintenance of a work rule if that rule would
reasonably tend to chill employees in
the exercise of their Section 7 rights.”
Lafayette Park Hotel, 326 NLRB 824,
825 (1998). In making that determination, the Labor Board used a twostep inquiry. Lutheran Heritage Village–
Livonia, 343 NLRB 646, 647 (2004).
First, a rule is clearly unlawful if
it explicitly restricts Section 7 protected activities. Id. If the rule does
not explicitly restrict protected activities, it will still violate Section 8(a)(1)
upon a showing that: (1) employees
would reasonably construe the language to prohibit Section 7 activity; (2)
the rule was promulgated in response
to union activity; or (3) the rule has
been applied to restrict the exercise
of Section 7 rights. Id. Rules that are
ambiguous as to their application to
44
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Unlawful Rule

in employer handbooks as violating
Section 8(a)(1) on this basis, especially
in employer social media policies. In
order to give employers some guidance on what a lawful policy looks like
and what specific wording is permitted, as part of the third social media
report, the Acting General Counsel
released a social media policy that it
found lawful in its entirety.
The chart below lists specific rules
found unlawful by the Labor Board
under the Lutheran Heritage Village–
Livonia framework, either through
the recent General Counsel advice
memos, ALJ decisions or Labor Board
decisions. The right-hand column lists
Lawful Rule

Walking off the job or leaving the
plant without permission or notifying
the supervisor will be considered
cause for immediate discharge

Leaving your work station without
permission or approval will be
considered cause for disciplinary
action

You must also be sure that your
posts are completely accurate and
not misleading

Make sure that you are always honest
and accurate when posting
information or news, and if you make
a mistake, correct it quickly.

Treat everyone with respect.
Offensive, demeaning, abusive, or
inappropriate remarks are as out of
place online as they are offline, even
if they are unintentional.

Inappropriate postings that may
include discriminatory remarks,
harassment, and threats of violence
or other similar inappropriate or
unlawful conduct will not be
tolerated . . .

Treat everyone with respect.
Offensive, demeaning, abusive, or
inappropriate remarks are as out of
place online as they are offline, even
if they are unintentional.

Avoid using statements that could be
viewed as malicious, obscene,
threatening, or intimidating, that
disparage customers, members,
associates, or suppliers, or that
might constitute harassment or
bullying.

You are encouraged to resolve
concerns about work by speaking
with co-workers, supervisors, or
managers.

Keep in mind that you are more likely
to resolve work-place complaints by
speaking directly with your coworkers or by utilizing our Open
Door Policy . . .

Don’t release conﬁdential guest,
team member, or company
information

Maintain the conﬁdentiality of trade
secrets and private or conﬁdential
information. Trade secrets may
include information regarding the
development of systems, processes,
products, know-how, and
technology. Do not post internal
reports, policies, procedures, or
other internal business-related
conﬁdential communications.

similar rules with language that has
been found lawful. In many instances,
differences in the two types of language are small.
Moreover, the NLRB has found that
several rules common in employer
handbooks are unlawful. Examples of
these rules include:
1. “Off-duty employees are not
allowed to enter or re-enter the
interior of the Hospital or any
other work area outside the
Hospital except to visit a patient,
receive medical treatment or to
conduct hospital-related business.” Soxdexo America LLC, 358
NLRB No. 79 (2012).
2. “Confidential
Information
includes, but is not limited to,
information that is related to:
our customers, suppliers, distributors; [our] organization
management and marketing
processes, plans and ideas, processes and plans; our financial
information, including costs,
prices; current and future business plans, our computer and
software systems and processes;
personnel information and documents, and our logos, and art
work.” Flex Frac Logistics, LLC,
358 NLRB No. 127 (2012).
3. “Company information is fundamental to our success. Company
information can consist of information such as contract terms,
marketing plans, financial
information, details about our
technology, employee records and
customer account information.”
DirectTV U.S., and Int’l Assoc. of
Machinists and Aerospace Workers,
359 NLRB No. 54 (2013).
4. “If law enforcement wants to
interview or obtain information
regarding a DIRECTV employee,
whether in person or by tele-

phone/email, the employee
should contact the security
department in El Segundo,
Calif., who will handle contact
with law enforcement agencies and
any needed coordination with
DIRECTV departments.” Id.

The Bottom Line
Based on the above, from the employer’s perspective, it appears likely
that we will see an uptick in “protected concerted activity” cases, especially involving social media such as
Facebook, and employee handbook
provisions that the Labor Board
believes could be construed as prohibiting Section 7 activity. Many nonunion employers are caught off-guard
and are unprepared for Labor Board
scrutiny. The key for employers is to
carefully take note of these decisions
and regulations, and make appropri-

ate adjustments to HR and corporate
policies, change unlawful employee
handbook provisions and recognize
that the Labor Board “protected concerted activity” doctrine applies in
social media. Pro-active and engaged
employers can plan their HR decisions
in a way that is both consistent with
the NLRA and emphasizes long-term
financial competitiveness.
Mr. Palewicz is the Regional Attorney
for NLRB Region 5 in Baltimore, responsible for directing the litigation of NLRB
Region 5 over the several state area it
covers. He also teaches Labor Law at the
University of Maryland Francis King Carey
School of Law. (The opinions contained
in this article by Mr. Palewicz are his
alone and are not the opinions of the
NLRB.) Mr. McCallum is a partner with
the Baltimore firm of Shawe & Rosenthal,
where he regularly defends employers
in areas such as employment discrimination, retaliation, wrongful discharge, and
wage/hour regulation both in court and
before federal and state agencies.
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“Don’t Nobody
Bring Me No
Bad News”:
Retaliation &
Employment
Discrimination

I

By Glendora C. Hughes and Tom Gagliardo

n the musical The Wiz, the Wicked
Witch of the West sang a song called
“Don’t Nobody Bring Me No Bad News”.
She made it clear that if anyone did, they
would suffer dire consequences. Many
times this is how employers react when
confronted with the bad news of a employment discrimination claim.
It is human nature to react negatively to being accused of something
whether it is true or false. However, it is unlawful to act upon those
feelings in the workplace if the dire consequence is, for example,
retaliating against an employee for making a complaint.
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The Anti-Retaliation
Statutes
Both federal and Maryland law prohibit an employer from retaliating
against employees who exercise
rights protecting them from unlawful employment discrimination.
Yet, some employers continue to
react negatively to employees filing discrimination complaints. The
United States Equal Employment
Opportunity Commission (EEOC)
has reported significant statistical
increases in the number of retaliation claims filed with their agency
and the number of merit resolutions. In FY2006, EEOC received
22,555 complaints which increased
to 37,836 in FY2012 – an increase of
15,281, or over 67 percent. At the
State of Maryland Commission on
Civil Rights (MCCR), there were
103 retaliation complaints filed in
FY2006 and 160 filed in FY2012 – an
increase of more than 50 percent.
There was a peak of 169 complaints
in FY2009.
Retaliation complaints are filed
because an adverse employment
action often occurs after an employer learns that a discrimination complaint has been filed. Such complaints are frequently companions
to substantive discrimination complaints based on protected classes
such as race, color, religion, sex,
national origin, age and disability,
which are prohibited by Maryland
law and several federal statutes,
viz., Title VII of the Civil Rights
Act of 1964, Age Discrimination
in Employment Act, and the
Americans with Disabilities Act.
Both state and federal law prohibit
discrimination based on genetic
information; Maryland law also
prohibits marital status and sexual
orientation.
48
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In Maryland, “[a]n employer may
not discriminate or retaliate against
any of its employees or applicants for employment, an employment agency may not discriminate
against any individual, and a labor
organization may not discriminate
or retaliate against any member or
applicant for membership because
the individual has: (1) opposed any
practice prohibited by this subtitle; or (2) made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding,
or hearing under this subtitle.” Md.
Code Ann., State Gov’t §20-606 (f).
Title VII of the Civil Rights Act
of 1964 has similar language but
also includes additional specific
language covering, “joint labor –
management committee controlling
apprenticeship or other training or
retaining, including job training
programs“ 42 U.S.C. § 2000e-3(a).

Establishing a Prima Facie
Case of Retaliation
In order to successfully bring a retaliation claim under Maryland law,
there are three elements required
to establish a prima facie case. The
employee must produce evidence of
engaging in a protected activity and
that the employer took an adverse
employment action against the
employee. In addition, there must be
some causal connection between the
protected activity and the employer ’s adverse employment action.
Edgewood Management Corporation
v Jackson 2013 WL 2360991 (citing
Taylor v. Giant of Maryland, LLC, 423
Md. 628, 658 (2011) and Manikhi v
Mass Transit Administration 360 Md.
333, 349 (2000)).
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Which Party Bears the
Burden of Production or
Persuasion?
Once the employee meets his or
her initial burden of production, it
shifts to the employer to offer a
non-discriminatory reason for the
adverse employment action. Id.; See
Killian v Kinzer, 123 Md. App. 60,
68 (1998); Texas Dep’t. of Community
Affairs v Burdine, 450 U.S. 458, 253
(1981). If the employer offers such
evidence, the burden shifts back to
the employee to demonstrate that the
employer’s proffered reasons were
pretextual. Killian, 123 Md. App. at
68. This means, for example, that
there are, “weaknesses, implausibilities, inconsistencies, incoherencies,
or contradictions” by the employer
that permit a rational fact finder to
disbelieve the reasoning and infer
that the employer acted for reasons other than what was proffered.
Edgewood, 2013 WL 2360991.
The employee bears the burden of
persuasion to present sufficient evidence for a reasonable jury to conclude by a preponderance of the evidence that the employee’s opposition
to unlawful discrimination was the
“motivating factor” for the employer ’s adverse employment action.
Ruffin Hotel Corp. of Maryland, Inc. v.
Gasper, 418 Md. 594, 609 (2011). One
of the issues in Ruffin was whether
under Maryland law juries should
be instructed that to prove retaliation, the plaintiff must show the protected activity was the “determining
factor” as opposed to “motivating
factor” for the employer’s adverse
employment action. Ruffin Hotel,
Gasper’s employer, submitted a jury
instruction stating the applicable
standard was “determining factor”
and the lower court agreed but was
reversed by the Court of Special

Appeals of Maryland. The Court of
Appeals of Maryland affirmed the
lower appellate court and concluded
Maryland law was settled that “… a
plaintiff’s burden is to prove that the
exercise of his or her protected activity was a “motivating” factor…” in
the adverse employment action and
“…thereby creating burden-shifting
to the defendant”. Ruffin, 418 Md.
at 611.

Adverse Action and
Protection – A Broad
Interpretation
The purpose of having protections
against retaliation in the workplace
is to protect employees from intimi-

dation, prohibit an employer from
actions that may dissuade employees from participating in protected
activities, and prevent the creation
of a chilling effect against participating in an investigation or reporting unlawful employment discrimination. In 2006, the United States
Supreme Court provided clarification of the standard required when
defining an employer ’s adverse
action. In Burlington Northern and
Santa Fe Ry. Co. v. White, the Court
held that “…the anti-retaliation provision covers those (and only those)
employer actions that would have
been materially adverse to a reasonable employee or job applicant.
In the present context that means

that the employer ’s actions must
be harmful to the point that they
could well dissuade a reasonable
worker from making or supporting a charge of discrimination.” 548
U.S. 53, 57 (2006).
The sphere of those protected
against retaliation extends to third
parties. Title VII states that, “a civil
action may be brought…by the person claiming to be aggrieved.” 42
U.S.C. §2000e-5(f)(1). In terms of
third parties, the Court interprets
and applies the meaning of the term
“person aggrieved,” stating that it
involves a zone of interest test where
any plaintiff can file suit if their
interest is “arguably [sought] to be
protected by the statutes.” Thompson
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v. North American Stainless, LP, 131
S. Ct. 863, 870, 178 L.Ed.2d 694
(2011) (quoting National Credit Union
Admin. v. First Nat. Bank & Trust, 522
U.S. 479, 495 (1998)).
Thus, if a plaintiff in a retaliation
claim is an “aggrieved party,” he or
she may bring an action under Title
VII. Maryland’s law uses language
similar to Title VII language, “[a]ny
person claiming to be aggrieved by
an alleged discriminatory act may
file a complaint…” Md. Code Ann.,
State Gov’t §20-1004(a). In Thompson,
the petitioner was fired after his fiancée filed a sex discrimination charge
with EEOC against their employer,
North American Stainless (NAS).
After his termination, Thompson
filed his own charge alleging his firing was in retaliation for his fiancée
filing a charge of unlawful discrimination. The Supreme Court held that
his termination by NAS constituted
unlawful retaliation. The court reasoned that Thompson met the “zone
of interest test” because his firing
could dissuade a reasonable worker,
such as his fiancée, from engaging
in protected activity if she knew
her fiancée would be terminated.
Thompson 131 S. Ct. at 866-869.

A Different Burden of Proof
Under Federal Law
A plaintiff’s burden to show retaliation under federal law is significantly different than Ruffin’s “motivating factor” standard. In two 5-4
decisions the Supreme Court has
held that a plaintiff must show that
an adverse action would not have
been taken “but for” retaliation – a
far more exacting standard.
In Gross v. FBL Financial Services,
Inc., 557 U.S. 167 (2009) the Court,
in an opinion by Justice Thomas
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(joined by Chief Justice Roberts and
Justices Scalia, Alito and Kennedy),
explicitly rejected the “motivatingfactor standard”, and held that
under the Age Discrimination in
Employment Act (ADEA), 29 U.S.C.
§621, et seq., a mixed motive jury
instruction, as set forth by a sixjustice plurality in Price Waterhouse
v. Hopkins, is never permissible. 490
U.S. 228 (1989). Noting that §623(a)
of the ADEA makes it unlawful to
take an adverse action “because of
such individual’s age” (emphasis
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in original), the Court concluded,
“[t]o establish a disparate treatment
claim under the plain language of
the ADEA, therefore, a plaintiff
must prove [by either direct or circumstantial evidence] that age was
the ‘but for ’ cause of an employer ’s
adverse decision.”
While Gross involved an alleged
discriminatory discharge, the Court
noted that “nothing in the statute’s text indicates that Congress
has carved out an exception to that
rule for a subset of ADEA cases”.
Accordingly, it is only reasonable
to conclude that a claim of retaliation under §632(d) ADEA requires
a showing of “but for” causation.
This conclusion was explicitly noted
when four years later the Supreme
Court again looked at the question
of causation in retaliation claims.
Subsection (d) of the ADEA provides that it is unlawful to take
action against an employee who
“has opposed any practice made
unlawful by this section, or because
such individual, member or applicant for membership has made a
charge, testified, assisted, or participated in any manner in an investigation, proceeding, or litigation under
this chapter.
In a pointed dissent Justice
Stevens (joined by Justices Souter,
Ginsburg and Breyer) criticized
“the majority’s inattention to prudential Court practices [which]
is matched by its utter disregard
for our precedent and Congress’
intent.” Referring to the Court’s
holding in Price Waterhouse, interpreting Title VII of the 1964 Civil
Rights Act (42 U.S.C. §2000e, et seq.)
the minority notes that “the most
natural reading of the [ADEA’s]
text proscribes adverse employment actions motivated in whole or

in part by the age of the employee.”
As Justice Stevens recounted, in
Price Waterhouse, the Court had
held “[t]o establish a violation of
Title VII . . . a plaintiff had to
prove that her sex was a motivating factor in an adverse employment decision. We recognized that
an employer had an affirmative
defense: It could avoid a finding of
liability by proving that it would
have made the same decision even
if it had not taken the plaintiff’s
sex into account. As we made clear,
when ‘an employer considers both
gender and legitimate factors at
the time of making a decision, that
decision was ‘because of sex’.”
In a separate dissenting opinion,
Justice Breyer wrote that the majority did not explain why “the words
“because of” require a plaintiff to
show that age was the ‘but for ’
cause of the employer ’s adverse
employment action,” and declared
that “[t]he words ‘because of’ do
not inherently require a showing
of ‘but for ’ causation, and I see no
reason to read them to require such
a showing.”
On June 14, 2013, a 5-to-4 majority held that a “but for” standard
applied to Title VII retaliation claims
in University of Texas Southwestern
Medical Center v. Nassar, 133 S.Ct.
978 (2013). Writing for Chief Justice
Roberts and Justices Scalia, Thomas
and Alito, Justice Kennedy distinguished Title VII’s retaliation
provisions from its discrimination
provisions. Although §2000e-2,
prohibiting discrimination, uses
the term “because of” and §2000e3, prohibiting retaliation, uses the
term “because,” Justice Kennedy
reasoned that the 1991 Civil Rights
Act, which sought to codify the plurality’s holding in Price Waterhouse,

also added a new subsection (m) to
§2000e-2. It provides: “an unlawful
employment practice is established
when the complaining party demonstrates that race, color, religion,
sex or national origin was a motivating factor for any employment
practice, even though other factors also motivated the practice.”
Because that provision does not
apply to 2000e-3, the majority reasoned, the rationale set forth in
Gross is properly applied to retaliation claims brought under Title
VII. Justice Kennedy opined, “[i]f
Congress had desired to make the
motivating-factor standard applicable to all Title VII claims, it could
have used language that it used
in [amending another section].
[Citation omitted.] Or, it could
have inserted the motivating-factor provision as part of a section
that applies to all such claims . .
. . Congress did neither of those
things, and “[w]e must give effect
to Congress’ choice. [citing Gross].
In dissent Justice Ginsburg,
joined
by
Justices
Breyer,
Sotomayor and Kagan, wrote, “[t]
he Court misapprehends what
our decisions teach: Retaliation
for complaining about discrimination is tightly bonded to the
core prohibition and cannot be
disassociated from it. Indeed, this
Court has explained again and
again that ‘retaliation’ in response
to a complaint about [proscribed]
discrimination is discrimination on the basis of a characteristic Congress sought to immunize against adverse employment
action. Jackson v. Birmingham Bd. of
Ed., 544 U.S. 167, 179, n.3 (2005).”
Emphasis and brackets in original.

Conclusion
It would be difficult to predict that
the words “because” and “because
of” would mean one thing to eight
judges on a unanimous Maryland
Court of Appeals, but twice split
11 Supreme Court justices (Justices
Stevens and Souter who decided
Gross having been replaced by
Justices Sotomayor and Kagan in
Southwest Texas) 5 to 4.
As the Court of Appeals of
Maryland said in Haas v. Lockheed
Martin Corp., “Maryland appellate courts have interpreted state
statutes, rules, and constitutional
provisions differently than analogous federal provisions on numerous occasions, even where the state
provision is modeled after its federal counterpart. Maryland courts
sometimes prefer interpretations of
state statutes varying from similar federal statutes . . . .” 396
Md. 469, 914 A.2d 735, 742 n. 10
(2007). Because of those varying
interpretations, practitioners need
to constantly be aware of differences between Maryland and federal jurisprudence. This is plainly
so whether bringing or defending a
claim of workplace retaliation.

Ms. Hughes is the General Counsel of
the State of Maryland Commission on
Civil Rights. Mr. Gagliardo is the General
Counsel to AFGE Local 1923, which represents 30,000 federal employees at the
Social Security Administration, Centers for
Medicare/Medicaid Services and numerous
federal facilities throughout Maryland.
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endent Contractor?
Historical Perspective,
Current Risks, and
Practical Tips
By James R. Hammerschmidt and Jonathan R. Krasnoff
History
In 1869, using the lexicon of the times, the Court of Appeals of
Maryland concluded that the most important factor in determining whether an individual was the “servant” of another
“depends upon the control and direction that he could rightfully exercise over them.” Deford v. State, 30 Md. 179, 203 (1869).
Some 34 years later, in 1903, a worker by the name of Albert N.
Hall was painting the grill work in the basement of an elevator
shaft when the elevator descended upon him and he sustained
injuries that led to his death. His widow filed a negligence action
against the company alleged to have employed him. Again,
using the terminology of the day, one of the issues before the
Court of Appeals of Maryland was whether the relationship of
“master and servant” existed between Mr. Hall and the defendant. State, Use of Isabel M. Hall v. Trimble, et al., 104 Md. 317
(1906). In reversing the directed verdict of the circuit court for a
variety of reasons, the Court of Appeals found that the trial court
had improperly limited the inquiry of the plaintiff into the issue
of whether the defendant paid, or was reimbursed for, Mr. Hall’s
wages. The court also considered the authority of the defendant
to “employ and discharge” the worker and the direction provided to the worker. Id.
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Century-old tort cases, such as
Deford and Trimble, addressed the
vicarious liability of an employer for
the actions of its employees while
also creating the context of the law
that defined the employer/employee
relationship before the enactment of
the Maryland Workers’ Compensation
Act in 1914. Prior to that date, employees could sue their employers in tort
for work-related injuries, and, just
as today, often the threshold issue
was whether the worker was properly
classified as an employee or an independent contractor.

The Tests — Maryland Law
With the enactment of the Maryland
Workers’ Compensation Act in 1914,
the determination of whether a worker was an employee or an independent contractor became a crucial preliminary inquiry to establish coverage
under the Act. See Md. Code Ann.,
Lab. & Empl. § 9-202 (establishing
the criteria for covered employment).
Thus began a long line of cases, in the
context of protective labor laws, establishing the common law for what distinguishes an employee from an independent contractor. As the Court of
Appeals of Maryland noted in Mackall
v. Zayre Corp., there are five factors to
be considered in making that determination: (1) the power to select and
hire the employee; (2) the payment
of wages; (3) the power to discharge;
(4) the power to direct and control the
employee’s conduct; (5) and whether
the work is part of the regular business of the employer. 293 Md. 221
(1982). The Court in Mackall held that
the fourth element – direction and
control – was the most important factor in the context of the Workers’
Compensation Act.
In the late 1930s and early 1940s,
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as part of the “New Deal,” protective labor laws, including the Fair
Labor Standards Act and unemployment insurance laws, were enacted by
Congress and state legislatures. Each
of these laws exclude from coverage
legitimate independent contractors,
but chose very different approaches for how to perform that analysis.
Under the Fair Labor Standards Act,
as well as Maryland’s wage and hour
and wage payment laws, the issue
has been left to the interpretation by
the courts and the development of
the “economic realities test.” This is
often described as a six (or sometimes
seven) part test that includes the following factors: (1) whether the work
performed is outside the usual course
of business of the enterprise for which
the work is performed; (2) whether
the employer exercised or had the
right to exercise control over the performance of the individual’s work; (3)
whether the individual is customarily
engaged in an independently established trade, occupation, profession or
business; (4) whether it is the employer or the employee who supplies the
instrumentalities, tools, and location
for the work; (5) whether the individual receives wages directly from the
employer or from a third party; and 6)
whether the individual held an ownership interest in the business such
that he had the ability and discretion
to affect policies and procedures of the
business. See Baltimore Harbor v. Ayd,
365 Md. 352 (1995) (using the test in
its interpretation of the Wage Payment
and Collection Law, and indicating
that the right to control is the most
important factor.) A very similar economic realities test is used by the
federal Department of Labor for cases
under the Fair Labor Standards Act
(FLSA). See e.g., Goldberg v. Whitaker
House Cooperative, Inc., 366 U.S. 28
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(1961) (finding that members of a
cooperative are employees under the
FLSA because of the “economic reality” of the employment relationship).
As a practical matter, there is little
difference between factors considered
in the economic realities test as compared to the workers’ compensation
test under Maryland law.
In
contrast,
the
Maryland
Unemployment Insurance Act has
adopted a statutory test, which has
come to be known as the “ABC” test.
This test has been used in Maryland
for more than 70 years. In order for
an employer to establish that a worker is a legitimate independent contractor, and thus avoid coverage for
unemployment insurance purposes,
it must establish all three elements
of the test. Under Maryland law, an
individual performing services for
an employer is presumed to be a covered employee unless the individual:
1) is free from direction and control
over performance of the work both in
fact and under the contract; 2) is customarily engaged in an independent
business or occupation of the same
nature as that involved in the work
performed; and 3) works outside the
employer’s usual course of business
or performs the work outside the
employer’s place of business. Md.
Code Ann., Lab. & Empl. § 8-205.
Case law and agency regulations provide guidance on how this statutory
provision is applied and interpreted.
See, e.g., DLLR v. Fox, 346 Md. 484
(1997); COMAR 09.32.01.18.
The “ABC” test is also used under the
Workplace Fraud Act of 2009. Md. Code
Ann., Lab. & Empl. § 3-901 through
§ 3-920. Enforced by Maryland’s
Department of Labor, Licensing and
Regulation, the Workplace Fraud Act
created a new and distinct violation
of Maryland law for misclassifying

a worker as an independent contractor in a construction or landscaping
business. Sanctions for such violations
are issued through a citation process
set forth in Md. Code Ann., Lab. &
Empl. § 3-903 through § 3-909. Initially,
no monetary penalties are assessed
for “non-knowing” violations if an
employer comes into compliance by
meeting all its obligations for back
payroll taxes, unemployment insurance taxes, and workers’ compensation
premiums. However, if an employer
fails to come into compliance, it can
be fined up to $1,000 per employee. If
an employer is issued a citation for a
“knowing” violation, it can be fined up
to $5,000 per employee. The Workplace
Fraud Act also codified the presumption of employment in the context of
the Unemployment Insurance Act and
the Workers’ Compensation Act, and

added to each statute penalties for misclassification. Importantly, the changes
to these two laws apply to all businesses, not just construction and landscaping. In 2012, Maryland’s General
Assembly amended the law to include
a “safe harbor” provision which eliminates the presumption of employment
if a business entity meets certain enumerated criteria. See Md. Code Ann.,
Lab. & Empl. § 3-903.1 (2012).

Federal and Tax Law
Implications
Misclassification also presents a major
concern for federal and state taxing
authorities. For years, the Internal
Revenue Service (IRS) had used a
somewhat complicated and unwieldy
20-part test to distinguish employees
from independent contractors. That

test has been simplified to a three-part
analysis focusing on degree of control
and independence, which includes
the following factors: 1) Behavioral –
Does company control or have right
to control what the worker does and
how the worker does his or her job?
2) Financial – Are the business aspects
of the worker’s job (including how
the worker is paid, reimbursements,
providing of tools and supplies)
controlled by the payor? 3) Type of
Relationship – Are there written contracts or employee type benefits? Will
the relationship continue and is the
work performed a key aspect of the
business? If this analysis does not
provide a clear answer, the IRS suggests filing a Form SS-8, which asks
approximately 30 questions to assist
with a determination of the worker’s
status. The Maryland Office of the
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(holding that the common law agency
test is used for NLRA coverage, with
no one factor being determinative);
Nationwide Mut. Ins. Co. v. Darden, 503
U.S. 318 (1992) (using the common law
agency test to be used for ERISA cases);
Clackamas Gastroenterology Associates,
P.C. v. Wells, 538 U.S. 440 (2003) (applying the common law agency test with
an emphasis on the control factor used
for cases under the ADA); Murray v.
Principal Fin. Group, Inc., 613 F.3d 943
(9th Cir. 2010) (holding that there is no
reason the Darden test should not be
used when interpreting Tile VII); and
Secretary of Labor v. Griffin & Brand of
McAllen, Inc., 6 O.S.H. Cas. (BNA) 1702
(R.C. 1978) (OSH Review Commission
applying the economic realities test to
occupational safety and health cases).
Despite the variety of tests, in most
instances, the conclusion regarding
whether an individual is an employee
or independent contractor will be the
same under any test.

Current Perspective
and Risks
Comptroller has recently followed the
IRS three-part analysis for evaluating
whether a worker is properly classified as an employee or independent
contractor. Generally, an employer
must withhold income taxes, withhold
and pay Social Security and Medicare
taxes, and pay unemployment taxes
on wages paid to an employee.
There are numerous other protective labor laws where the case law
has developed tests for determining
whether coverage is excluded for independent contractors. Most of those
tests, however, are simply variations
on the same theme found in the economic realities test. See, e.g., NLRB v.
United Ins. Co., 390 U.S. 254 (1968)
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Over the last few years, there has
been a significant increase in regulatory vigilance – both at the state and
federal level – in this area of the law.
From the perspective of government
agencies, the enhanced enforcement
implicates three policy considerations:
(1) protecting workers who are entitled to the coverage intended by the
various labor laws; (2) ensuring collection of all taxes that are due, and
appropriately spreading the insurance
risk for both workers’ compensation
and unemployment insurance; and
(3) leveling the playing field for businesses that abide by the rules and
do not undercut their competition
by misclassifying workers without a
legitimate basis to do so. From a busi-
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ness perspective, there is a desire to
cut costs, shift the burden of certain
payments (such as Social Security and
workers’ compensation premiums),
and avoid the application of protective labor laws.
Misclassifying workers as independent contractors instead of employees
subjects a business to a cornucopia
of significant legal risks, such as liability for unpaid withholding, Social
Security and Medicare taxes; unemployment insurance contributions;
breach of contract claims by private
workers’ compensation insurers; liability for unpaid wages, overtime and
benefits; benefit plan disqualification;
an unfair labor practice claim; and
uninsured common law tort claims for
the acts and omissions of contractors.
The business may also be unknowingly exposing themselves to claims for
discrimination, harassment and retaliation. Moreover, many of the controlling statutes provide for liquidated or
treble damages and attorney fees.
As widely reported in the mainstream media coverage concerning
the Affordable Care Act, more and
more businesses are exploring the use
of an independent contractor work
force in an attempt to avoid the perceived additional expense of hiring
traditional employees. Ultimately,
however, such an approach may be a
very costly mistake.

Practical Tips
The first step for any Maryland
employer considering whether to
hire a worker as an independent contractor or employee is to conduct an
accurate self-assessment using the
Unemployment Insurance Act’s ABC
test. It is widely considered the strictest
test. If an employer-independent contractor relationship can pass scrutiny
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under the ABC test, it will likely pass
muster under the common law agency
analysis, economic realities test, economic dependence test, right of control
analysis or other applicable test.
Although having an independent
contractor agreement is not dispositive
in a misclassification dispute, a properly drafted agreement adhered to in
practice will assist all parties, including
any potential enforcement agency, in
understanding the true nature of the
relationship. Many businesses make
the mistake of dusting off and modifying an employment agreement template. The problem with that approach
is that the employer is starting from
the wrong end of the spectrum and
may fail to discard terms and conditions appropriate for an employment
relationship, not an independent contractor one. The better starting point is
a vendor or business-to-business contract, which should more accurately
reflect the nature of a true independent
contractor relationship.
From the viewpoint of a regulatory
agency, a business does not have a
“choice” regarding whether to hire
employees or independent contractors. Rather, it is the true nature of
the work, and whether it meets the
criteria of the applicable test, that
will dictate whether it is appropriate
and legitimate to classify a worker as
an independent contractor. Hiring an
independent contractor is a trade-off
for a company. An employer must be
willing to cede control over an independent contractor in exchange for the
economic benefit that it may achieve
by using a contractor. To that end, a
well-drafted agreement might include,
among other things: a clear statement
that the parties are entering into an
independent contractor relationship,
not an employment relationship, joint
venture or partnership; compensa-
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tion that is project-based, not salaried
or hourly: a clear statement of the
scope of work, emphasizing the project nature of the work and the end
result, rather than the means by which
the result is achieved; and a provision
acknowledging that the contractor’s
services require a particular skill that
is not part of the regular business of
the company. Generally, independent
contractor agreements with restrictive
covenants, non-compete clauses, and
at-will termination clauses may be
viewed as suspect by regulatory agencies because those provisions are usually found in employment contracts.
In the final analysis, Maryland
employers must pay special attention to the laws with presumptions
(workers’ compensation, unemployment insurance, and workplace fraud)
because they present the toughest
tests and burdens to overcome. It
is important to keep in mind that
courts liberally construe protective

labor laws to effectuate their remedial purpose – to protect employees.
See, e.g., Friolo v. Frankel, 373 Md. 501,
517 (2003) (interpreting the counsel
fees provision of the Wage Payment
and Collection Law). Although there
are many legitimate uses of independent contractors, given the heightened
scrutiny of regulatory agencies, the
availability of private causes of action,
and the significant consequences of
misclassification, employers should
proceed with caution in this complex
area of the law.
Mr. Hammerschmidt is a Principal of the
Law Firm of Paley Rothman in Bethesda,
Maryland. Mr. Krasnoff is an Assistant
Attorney General and Deputy Counsel
for the Department of Labor, Licensing
and Regulation. Both serve on the MSBA
Labor and Employment Section Council.
The views expressed in this article are
those of the authors alone and not the
views of Paley Rothman or the Office of
the Attorney General.
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A Real danger of speech
in the social media era:
Employment Termination
By Jennifer S. Lubinski
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Public speech once meant publishing an article in a newspaper, broadcasting on television or distributing pamphlets on
a public street. Free speech jurisprudence developed within
and has assumed the continued relevancy of these forms of
media with their inherent limitations. Access to media with
large audiences tends to be fairly limited and submissions
are screened before publication. The so-called town square
is more readily accessible but individual participants are less
easily identified; unless an attendee happens to be recognized
by someone he knows, he can count on anonymity. But the
development of new fora such as Twitter, Facebook, Instagram,
LinkedIn and the various blogging platforms – social media have transformed how we engage in public speech. Not only is
the public forum more accessible to those who wish to speak,
but speech itself is more available to those who wish to hear
it. Recent attention has focused on the efforts of government
to monitor private conversations, but for the average person
the more pressing concern may be whether he or she could be
fired because of what he or she posts online.
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People are publicly disseminating
statements that they may once have
made to a friendly group around
the dinner table. Videos posted to
YouTube “go viral;” a video of twin
baby girls swaying in time to guitar music has been viewed over 17
million times. Thanks to the “social
media shaming” phenomenon, a
photograph of a man on a train allegedly bragging about his adulterous
affairs was shared on Facebook more
than 86,000 times under the title,
“Is this your husband?” In 2010, a
firefighter lost his job because he
created and uploaded to Facebook
a text-to-movie video mocking doctors. In a well-publicized case last
year, Lindsay Stone, a young woman
employed by Living Independently
Forever, Inc., a Massachusetts nonprofit serving learning-disabled
adults was fired after she posted
a photo of herself behaving disrespectfully at Arlington National
Cemetery. In both the firefighter and
the Lindsay Stone cases there were at
least tenuous ties between the posts
and the posters’ employment. The
firefighter frequently worked with
emergency room physicians. Stone
took the offending photo while on
company time. But it is very easy
to imagine a situation when a person, on his own time, away from
company premises, and wearing or
doing nothing to identify himself as
an employee, might be videotaped
or photographed engaged in political
activity. He might upload the image
to social media on his own or it might
be shared by someone without his
knowledge. If his supervisor sees the
image online and doesn’t share the
views expressed, can he be legally
terminated from employment?
Consider also that often what is
posted online by private citizens is
60

Maryland Bar Journal

neither frivolous nor personal. The
2011 revolution in Egypt was launched
via Twitter by protestors tweeting
the hashtag “#jan25.” Citizen journalists have always existed, but now
they can reach millions of people
within seconds of a story breaking.
The first photos and reports about the
Boston marathon bombing appeared
on Twitter well before the story was
picked up by the national media.
When a private citizen tweets (or
blogs, or posts on Facebook) to report
a significant event, is he or she entitled to the sort of deference usually
reserved for professional journalists?
Can he or she be fired by an employer
who resents the attention, the activity
or the viewpoint?
Although the First Amendment
generally protects speech on matters of public interest by employees of the government, it does not
reach private, at will employment
arrangements. This issue is not new;
in fact, before the United States
Supreme Court’s landmark decision
in Pickering v. Board of Education, 391
U.S. 563 (1968), all at will employees
could be fired for speech regardless
of whether it was work-related. To
paraphrase Oliver Wendell Holmes’
famous declaration, a person might
have a constitutional right to discuss
politics, but he didn’t have a constitutional right to a job. See McAuliffe v.
Mayor of New Bedford, 29 N.E. 517, 517
(Mass. 1892). Pickering transformed
the landscape, in part because the
Court determined that government
employees were “most likely to have
informed and definite opinions” on
matters of public concern. Pickering,
391 U.S. at 571-72. Like many of the
landmark decisions of that era of the
Supreme Court, Pickering’s application has since been limited, but the
need for state action remains. As a
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result, workers in the private sector
have very little speech protection.
Some states have enacted statutes
on the issue, and certain employee
speech may be protected under labor
or whistle-blower laws. But by and
large the courts have been content to
remain laissez-faire.
The unwillingness of courts to
impose speech protections upon
private employees has its basis
in the common law’s traditional
respect for at will employment. It
is also possible that greater speech
protection was not as necessary
until recently. The limitations of
traditional media meant that speakers had greater control in choosing
their audience, for example, and in
revealing their identities. An article
published in a socialist newsletter in New York probably would
not make its way to the desk of
an employer in Nebraska, and in
any event the author could employ
a pseudonym. Now an employee
may attend a political function in a
neighboring state, be photographed
in the crowd, and report to work to
learn that he has been fired because
his supervisor does not like his
politics. This change in the ways we
exercise our speech rights necessitates some reconsideration of existing law, the current state of which is
summarized below.

Public Employees:
The First Amendment
Pickering began, as so many momentous cases begin, with a school board’s
decision to issue municipal bonds.
Marvin Pickering was a public school
teacher who wished to inform the citizens of the school district that a previous bond sale had been mismanaged,
and he accomplished this by firing

off a letter to the editor of the local
paper. Then he was fired. Some of
Pickering’s allegations were false, and
the board claimed that the allegations
would lead to “controversy, conflict,
and dissension[]” at Pickering’s workplace. Id. at 567.
Although it recognized that the government as an employer has unique
interests in regulating the speech of its
employees, the Supreme Court held
that government employees should
have no less right to speech than private citizens. Id. at 568. “The problem
in any case is to arrive at a balance
between the interests of the [employee],
as a citizen, in commenting upon matters of public concern and the interest
of the State, as an employer, in promoting the efficiency of the public services
it performs through its employees.” Id.
at 568. The Court found that there was
no evidence that the statements would
impair working relationships or cause
strife. Id. at 569-71. More importantly,
the question of school management
was a matter of legitimate public concern, and absent proof of malice even
false statements on matters of public
concern would not justify employment
termination. Id. at 571-72, 574-75.
Pickering was followed by Connick
v. Myers, 461 U.S. 138 (1983), and
the cases together form the basis
for the Pickering-Connick test: that
courts must determine, as a threshold issue, whether an employee’s
speech was on a matter of public concern. Connick, 461 U.S. at 149. Connick
represented a subtle shift in favor
of employers in regulating speech.
While the Court in Pickering implied
that only actual serious conflict or
direct insubordination resulting from
speech would merit termination, in
Connick the Court expanded the field
to permit termination of employees
for any statement that might disrupt

the workplace. Id. at 151-52. Cases
decided after Connick see-sawed
between employees’ and employers’
interests, but the trend favored more
deference to employers. In the most
recent iteration of the analysis, the
Court rejected First Amendment protection for statements made pursuant
to official duty. See Ceballos v. Garcetti,
547 U.S. 410, 421 (2006) (holding that,
while whistleblower statutes may
protect such speech, a public employee speaking as part of his or her
duty is not speaking as a citizen for
purposes of the First Amendment).
Ceballos has therefore shifted the focus
of the inquiry from the balancing of
employee and employer rights to a
scope of employment analysis. See,
e.g., Andrew v. Clark, 561 F.3d 261 (4th
Cir. 2009) (dismissal of police officer’s
First Amendment-based claim inappropriate where officer was under no
duty to write memorandum leading
to his termination). Off duty employees must still navigate the PickeringConnick public concern test, and lower
courts have struggled in applying the
test in several respects. See MaryRose Papandrea, The Free Speech
Rights of Off-Duty Government
Employees, 2010 B.Y.U.Rev. 2117
(2010). Additionally, another earlier
Supreme Court case, United States v.
National Treasury Empl. Union, deviated from previous law on what topics
may be considered “matters of public
concern,” seemingly extending the
definition to any matters “addressed
to a public audience, [. . .] made outside the workplace, and involv[ing]
content largely unrelated to [. . .]
government employment.” 513 U.S.
454, 466 (1995). In short, although
government employees clearly enjoy
free speech protections, the boundary
between protected and non-protected
speech remains undefined.

Private Employees:
Discrete Protections
Because the First Amendment
and the speech guarantees of the
Declaration of Rights require state
action, Maryland private employees
cannot assert direct constitutional
claims based on adverse employment action. Miller v. Fairchild
Industries, 97 Md. App. 324, 336,
cert. denied, 333 Md. 172 (1993);
Bleich v. Florence Crittenton Serv., 98
Md. App. 123, 135 (1993); McIntyre
v. Guild, Inc., 105 Md. App. 332, 34748 (1995). There are certain limited
exceptions. Under the state action
doctrine, if a plaintiff can establish
“a sufficiently close nexus” between
the government and a challenged
action so that the action is imputable
to the government, constitutional
protections may apply. Burning Tree
Club, Inc. v. Bainum, 305 Md. 53,
75 (1985); McIntyre v. Guild, Inc.,
105 Md. App. 332, 348 (1995); c.f.
Moose Lodge No. 107 v. Irvis, 407 U.S.
163, 173 (1972) (state action will
not be found merely where private organization receives benefit
or service from the state or merely
because organization is subject to
state regulation).
The National Labor Relations
Board has determined that employees who use social media to complain
about their employer or employment conditions are protected by
the National Labor Relations Act,
which guarantees the “right to selforganization, to form, join, or assist
labor organizations, to bargain collectively through representatives of
their own choosing, and to engage
in other concerted activities for the
purpose of collective bargaining or
other mutual aid or protection[.]” 29
U.S.C. § 157.
Some states have enacted “off
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duty conduct” statutes that prohibit
termination of employees based on
legal conduct outside the employer’s premises during non-working
hours. See, e.g., C.R.S.A. § 24-34402.5; Conn. Gen. Stat. § 31-51q. The
statutes generally do not prohibit
terminations for off duty conduct
that “relates to a bona fide occupational requirement or is reasonably and rationally related to the
employment activities of a particular employer [, . . .] or is necessary
to avoid a conflict of interest with
any responsibilities to the employer
or the appearance of such a conflict of interest.” C.R.S.A. § 24-34402.5. There is no such statute in
Maryland. Sec. 3-801 of the Labor
& Employment Article provides
that employers may not generally
require that employees or job applicants reveal their user names or
passwords for personal accounts,
which would include social media,
but nothing in the statute would
prevent a termination based on public postings.
An abusive discharge cause of
action might seem appropriate for
aggrieved employees. Recovery
is permitted where “the employer’s motivation in discharging the
employee contravenes some clear
mandate of public policy.” Miller, 97
Md. App. at 335. However, courts
have been reluctant to find sufficiently clear public policies in wrongful discharge cases due to concern
about “opening the floodgates of
litigation.” Szaller v. American Nat’l
Red Cross, 293 F.3d 148, 151 (4th Cir.
2002). A public policy mandate will
support a claim only where there is
“a preexisting, unambiguous, and
particularized pronouncement, by
constitution, enactment, or prior
judicial decision[.]” Id. One would
62
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expect that speech protection, in its
purest marketplace-of-ideas sense,
would represent such a mandate,
particularly given the explicit reference to constitutional law in Szaller.
But Miller and a companion case,
Bleich v. Florence Crittenton Servs.
of Baltimore, Inc., 98 Md. App. 123
(1993), make clear that free speech is
not among the public policies considered clear mandates for wrongful
termination purposes.
In Miller, an industrial employer was indicted for environmental
crimes based on anonymous employee tips and threatened to close its
plant if it was prosecuted. Miller, 97
Md. App. at 329. After it was convicted, the plant in fact closed. Id. at
330. A group of former employees
filed suit, alleging that their tips
were constitutionally protected. Id.
at 335-36. The court rejected that
argument on state action grounds:
Constitutional guarantees have
been uniformly interpreted to
restrain and restrict only the
conduct of the government visà-vis private individuals; in the
absence of state action there can
be no violation of constitutional
rights. [. . .] Constitutional prohibitions do not currently extend to
private actors. This Court will not
do what the framers of the state
and federal constitutions themselves declined to do.
Id. at 336-37.
Little consideration was given to
the possibility that constitutional
provisions might embody or evidence
the kinds of public policies necessary to support a wrongful discharge
claim. Likewise, in Bleich a teacher
wrote a letter about safety concerns
at the residential school where she

worked and was discharged. Bleich,
98 Md. App. at 126-28. The court
rejected Bleich’s claim that free
speech represented a public policy
sufficient to support a wrongful discharge claim, although it found that
a statute mandating reporting of suspected child abuse would support
the claim. Id. at 135-40. This result
makes little sense in light of Miller,
though, because if compliance with a
reporting obligation protects speech,
then the employees who reported
environmental crimes should have
been similarly protected.
The Miller and Bleich decisions
are unfortunate because both cases
could have been decided on narrower grounds. In Miller, the court noted
but declined to decide whether the
closing of an entire plant was a “discharge” for abusive discharge purposes. Miller, 97 Md. App. at 335 n. 5.
The court could also have ruled that,
because the employer had no idea
which employees had assisted in
the criminal investigation, there was
insufficient evidence to conclude that
any particular speech motivated the
plant closing – essentially a causation problem. Id. at 329 (stating that
“[a]ppellants have never identified
the specific employees who cooperated with the state in its investigation”). In Bleich, the court could have
ruled in favor of the employee based
on the child abuse reporting statute
without reaching the constitutional
issue. Bleich, 98 Md. App. at 13540. Unfortunately, as the law stands
currently it is against public policy
to fire an employee for making a
workers’ compensation claim, Ewing
v. Koppers Co., 312 Md. 45 (1988), but
not for speaking out on a matter of
public concern, even if unrelated to
the job itself.
Because so many of the reported

cases concern whistle-blowing activities, the court may be hesitant to find
a public policy in favor of protecting whistle-blowers when Maryland
law reserves such protection for
state employees. See Md. Code Ann.,
State Per. & Pen. § 5-305. However,
whistle-blowing is now only one of
many speech-based reasons for termination. To date most social media
Cassandras have focused on the consequences of merely embarrassing
photos or posts, which trivializes the
issue. There are real dangers posed
by allowing employers to engage in
viewpoint discrimination. Employees
who fear job loss will not speak while
employers will remain free to speak.
The conversation could easily become
a monologue.
If the courts are unwilling to
revisit Miller and Bleich, the only
remedy may be a legislative one.
An off duty conduct statute similar
to Colorado’s would address the
issue. Such a statute would protect
off-duty speech except where it
interferes with job performance or
working relationships. As always,
employers and employees can
modify their arrangement by contract. At the very least, employers
should be required to notify workers that their social media postings
or other speech-related activity
could result in job loss. Employees
would then be forewarned. But this
“assumption of the risk” approach
is anathema to the speech environment the Founders envisioned. We
can do better.
Ms. Lubinski is a Chief Solicitor in the
Baltimore City Office of Law. She may
be reached at Jennifer.lubinski@
baltimorepolice.org. The opinions
expressed in this article are her own
and may not be imputed to her
employer.
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Effective Use of Court Interpreters
By Ksenia A. Boitsova

Maryland’s population continues to
grow in numbers and diversity. The
foreign-born, limited English proficient population age 5 and older in
Maryland grew from 102,431 to 192,489
between 1990 and 2000 and, according
to the 2011 Migration Policy Institute
research, increased from 192,489 to
298,833 between 2000 and 2011. “Limited
English Proficient” or “LEP” means the
inability of an individual to adequately
understand or communicate effectively
in English. The U.S. Census Bureau’s
definition for LEP is an individual’s ability to speak English less than “very well”.
This growing language diversity
makes it very likely that sometime soon
you will have a limited English proficient client who speaks limited English
or who does not speak English at all. In
either case, you may have to utilize the
services of a qualified court interpreter.
Remember that while a translator works
with the written word, an interpreter
works with the spoken word.
The Maryland Judiciary provides
court interpreters at no cost for individuals who are parties, witnesses, or victims
and victim’s representatives in criminal, civil, and juvenile proceedings. A
Court Interpreter Registry is maintained,
and the court staff will make arrangements for a court interpreter selected
from the Registry to be present during
your hearing. The interpreters listed on
the Registry have passed a series of
examinations and have attended court
interpreter training.
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To request a court interpreter for a
court proceeding, you or your client
should complete a Request for Spoken
Language Interpreter (Form CC-DC 41),
available at the court’s information desk
or on line at www.mdcourts.gov. The
completed form should be submitted
by mail or in person to the Clerk’s Office
of the courthouse where the hearing is
scheduled at least 30 days before the
court date. (See Maryland Rule 16-819).
If you have requested a court interpreter and no longer need one for a
court hearing, please notify the Clerk’s
Office as soon as possible. Timely notice
of cancellation will allow the court to
reschedule the interpreter and avoid
late cancellation fees. If your client does
not come to the court for a scheduled
hearing and the interpreter was present, the judge may assess the interpreter
costs to your client.
Only court-appointed interpreters
can serve as official interpreters in the
courtroom. Family members or friends
cannot act as official court interpreters
of record. Just as attorneys have the
Code of Professional Responsibilities
and Ethics, so do court interpreters in
Maryland. The Code of Conduct for
Court Interpreters, which can be found in
the Appendix to Maryland Rule 16-819,
is binding upon all court appointed
interpreters in the Maryland courts. The
Code contains the following 11 Canons:
(1) Accuracy and Completeness, (2)
Representation of Qualifications, (3)
Impartiality and Avoidance of Conflict
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of Interest, (4) Professional Demeanor, (5)
Confidentiality, (6) Restriction of Public
Comment, (7) Scope of Practice, (8)
Assessing and Reporting Impediments
to Performance, (9) Duty to Report
Ethical Violations, (10) Professional
Development, and (11) Compliance.
The guidelines on how to work with
court interpreters set forth below are
directly related to the Canons of the
Court Interpreter Code of Conduct. It
is important that attorneys follow these
guidelines closely to avoid situations
that may impede the interpreter’s compliance with the Code.
Before the hearing, the interpreter
may ask your permission to talk with
your client to make sure they understand
each other. At that time, the interpreter
will inform you and your client of their
role as a court interpreter. Court interpreters are appointed only to interpret
the proceedings. They are neutral officers
of the court and cannot advise to parties
in the courtroom. Canon 3 of the Code
of Conduct, Impartiality and Avoidance
of Conflict of Interest, advises court interpreters not to converse with parties and
limit their duty to interpreting only. You
or your client should not ask the court
interpreter unrelated questions or their
opinion. Additionally, you and your client should know that the court interpreter is trained to interpret everything you
say, so do not say anything you do not
want everyone to hear. Do not ask the
interpreter not to interpret something.
Interpreters are bound by their Code of

Conduct to interpret everything.
Use the time before your case is called
to assist the interpreter in their preparation for the hearing. Provide them with
publically available documents, such
as charging documents, investigation
reports, and any other information that
may assist the interpreter in understanding the nature of the proceeding.
The interpreter may use special
equipment in the courtroom to interpret proceedings simultaneously. They
will briefly explain to your client how it
works. They will repeat to you in English
everything they said to your client in
the foreign language. Do not ask the
court interpreter to “explain the proceedings or a document” to your client.
Remember that the interpreter can only
interpret what you say to your client and
they can do that only in your presence.
During the hearing, when parties
address the judge or jurors, the interpreter will utilize the simultaneous
mode of interpreting and will interpret
at the same time as you speak. It is
important that you slow your normal
rate of speech when addressing the
court to allow the interpreter to interpret simultaneously for your client’s
benefit. You should remember to speak
loudly enough so the interpreter can
hear you at all times.
During the witness testimony, the
interpreter will utilize the consecutive
mode of interpreting, which means that
he or she will interpret during pauses.
You and your witness should speak
in short segments to allow the interpreter to remember the source message
fully and interpret it accurately into the
target language. Consecutive interpretation involves complex mental tasks
of short-term memory and retrieval of
information. Even the most experienced
interpreters can inadvertedly miss parts
of speech when faced with an extremely
long source message. As much as court
interpreters try to be unobtrusive, they

may ask the speaker to pause in order
to divide the speech into smaller segments. They may also ask for repetition
if needed.
During the witness testimony,
you should speak in the first person
when addressing the Limited English
Proficient witness through the interpreter. Do not say, for example, “Ask
him if he was there that day.” Speak
clearly and slowly so you will be properly understood by the interpreter.
Remember, the interpreter cannot interpret if they don’t understand you.
Keep in mind that American idioms,
culture-specific references, and complex
legal terms may present a challenge
for court interpreters. For example, if
you say “your Honor, this evidence is
submitted at the eleventh hour,” the
interpreter, who may not be familiar
with this idiomatic expression, may
unknowingly misinterpret it as “at 11
o’clock.” Court interpreters are usually
familiar with common American idiomatic expressions. However, it may be
difficult for them to quickly find their
equivalents in the foreign language
under time constraints.
While experienced court interpreters
are usually able to handle extremely
formal legal language, interpreters in less
frequent and rare languages may have
difficulty understanding it. Keep in mind
that interpreters cannot interpret if they
don’t understand the source message. It
is in the attorney’s best interest to lower
the level of formality when addressing
the court or witness so the interpreter can
interpret accurately. Convoluted questions and double negatives, such as “It is
your testimony today, is it not, that you
cannot recall whether or not…,” should
be avoided at all times in the interpreted proceedings. They add unnecessary
stress to the interpreter’s cognitive abilities and will increase the interpreter’s
mental fatigue.
If a court proceeding is expected to

last more than three hours, the court
will assign a team of two interpreters, if possible. Team interpreters work
together, one as the active and the other
as the passive interpreter, switching
approximately every 30 minutes during
consecutive and simultaneous interpretation. The passive interpreter closely
monitors the active interpreter’s performance and provides assistance. While it
is permissible to use the passive interpreter’s services briefly at the counsel
table, they should not be engaged in
interpreting lengthy conversations in
the courtroom or outside the courtroom
while the active interpreter is working.
Court interpreters in Maryland are
trained to perform sight translation of
short documents and forms in open court
or outside the courtroom. However,
lengthy documents and audio and video
recordings should be professionally
translated and transcribed well before
they are to be introduced into evidence.
Court interpreters cannot provide accurate translations of lengthy documents
without proper tools and preparation.
If your client needs an interpreter to communicate with court staff at
the court’s Clerks’ Office, the court
employee will arrange for a telephonic
interpreter. These services are funded
by the Administrative Office of the
Courts. Additionally, numerous court
forms have been translated into Spanish
and made available on the Maryland
Judiciary website at www.mdcourts.gov
The Court Interpreter Program is
located in the Program Services Unit of
the Administrative Office of the Courts.
If you have additional questions about
court interpreters, please contact us
at (410) 260-1291 or send an e-mail to
ksenia_boitsova@mdcourts.gov.
Ms. Boitsova is the Court Intrepreter
Program Administrator for the Maryland
Administrative Office of the Courts. She may
be reached at ksenia.boitsova@mdcourts.gov.
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Ethical Obligations/Prohibitions on Establishing a Referral
Relationship with Licensed Financial Advisors
ETHICS DOCKET 2010-04
You have inquired whether the
Maryland Rules of Professional
Conduct allow you, as an attorney,
to enter into a “referral arrangement”
with a financial services firm where
you would receive a fee from the financial advisor’s broker for working with
them to establish financial plans for
your estate planning clients. Your stated goal is to ensure that your clients
receive proper financial advice and to
allow you to monitor the success of
their financial plan, in exchange for
which you would receive an annual
fee on a percentage basis. You state
that “the broker/advisors would set
up and implement an investment plan
with [your] guidance as an attorney
and as a licensed advisor.” The referral
arrangement would be an “exclusive
relationship” with that firm for financial services and would be disclosed
to the client in writing. You also propose to obtain the relevant licenses
you need to provide financial advice
to your clients. The Committee has
reviewed your request and feels that,
even though such an arrangement may
be motivated by a desire to assist your
clients, the referral arrangement you
propose is prohibited by Maryland
Rules of Professional Conduct.
Your proposed referral arrangement
and proposal to provide financial services to your clients raises issues with
several of the Maryland Rules, including Rule 1.7 (conflict of interest), Rule
66
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1.8(a) (Conflict of Interest: business
transaction), Rule 1.8(f) (Conflict of
Interest: compensation for representation) and Rule 5.4 (Professional
Independence of a Lawyer).
Rules 5.4(b) and 5.4(c) appear to be
the most germane rules to the facts
you put forth, and both prohibit your
proposed referral arrangement. Rule
5.4(b) states: “A lawyer shall not form
a partnership with a non-lawyer if
any of the activities of the partnership
consist of the practice of law.” Your
proposal to the Committee indicated
that “the broker/advisors would set
up and implement an investment plan
with [your] guidance as an attorney
and as a licensed advisor.” (emphasis added). Such an agreement is an
informal partnership with non-lawyers (broker/advisors) where you are
explicitly practicing law. It is thus
prohibited under Rule 5.4(b).
Even if you were to revise your proposal and propose only to offer your
client purely financial advice, not legal
advice, your proposal would still fail
to meet the relevant ethics rules given
the guidance of relevant Maryland
case law. While the Maryland Court
of Appeals has made clear an attorney may conduct a business separate
from his legal profession, any second
vocation or business must be sufficiently divorced from the attorney’s
legal services to prevent the attorney attempting to conduct a non-legal
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based business from being treated
as an attorney and to prevent the
Rules of Professional Conduct from
applying to the services. See Attorney
Grievance Com’n of Maryland v. Martin,
308 Md. 272 (1986).
In Martin, the Defendant was both
a licensed attorney and a licensed life
insurance broker. He recommended
an investment to the plaintiffs, which
turned out to be a Ponzi scheme. The
Attorney Grievance Commission
alleged neglect under the Rules of
Professional Conduct for the attorney’s
failing to research the investment he
recommended. The attorney claimed
he was acting in his capacity as a life
insurance broker and not an attorney,
but the Court rejected his claim. The
Court made clear that where an attorney concurrently engaged in two separate pursuits, any attempts to serve an
individual in a non-legal area must be
kept entirely divorced separately and
distinctly from the practice of law. Id.
at 282. Without such separation, “the
public cannot be expected to tell when
the lawyer is acting as such and when
he is acting in the capacity of a layman.” Id. (citation omitted). The Court
suggested that adequate separation is
achieved when business is “conducted
from a separate office, preferably from
a separate building, with no common
use of stationery, cards, announcements, names on doors, windows or
shingles, telephone numbers, etc.” Id.

Let Priority Process Serve
Your Legal Documents!
The Court noted that where the clients’
reasonable “perception [is] that they
were consulting a lawyer before entering into an important investment[,]
. . . [i]t is . . . entirely appropriate to
hold [the attorney] accountable to the
ethical and performance standards of
his profession” for those actions. Id.
at 284. Given the Court’s language in
Martin, the Committee does not believe
under the facts of your proposal that
an attorney could successfully separate
himself from his status as the client’s
attorney and attempt to act merely as
a financial planner where the attorney
has already served the client on a legal
matter and where the client would
believe he or she is consulting a lawyer,
and in fact is consulting his or her lawyer on financial issues, before entering
into an important investment. Where
an attorney continues to serve a client
by offering financial services, the legal
activity and the proposed financial services cannot be adequately divorced
under Martin’s logic, and you therefore
cannot mingle those continuing legal
services and services of the non-lawyer
financial planners without violating
Rule 5.4(b).
Rule 5.4 (c) likewise prohibits your
proposed referral arrangement. Rule
5.4(c) states: “A lawyer shall not permit a person who . . . pays the lawyer
to render legal services for another to
direct or regulate the lawyer’s professional judgment in rendering such
legal services.” Based upon your statement that “the broker/advisors would
set up and implement an investment
plan with [your] guidance as an attorney and as a licensed advisor,” as well
as the fact that your legal services
continue under analysis of Martin,
supra, you may not enter into this
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arrangement because it is exclusive.
The agreement would bind you to
recommend these financial services
providers even if in your judgment
there was a better recommendation
for your clients. The Maryland Rules
prohibit any such limitation of an
attorney’s judgment as it runs against
the client’s interests.
Similarly, Maryland Rule 1.8(f) prohibits the proposed referral arrangement. It states, inpertinent part: “A
lawyer shall not accept compensation
for representing a client from one
other than the client unless: [...] (2)
there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer
relationship.”
The Committee, for the same rea-

The

sons cited above, believes that that
the proposed exclusive fee agreement
would interfere with the lawyer’s
independence of professional judgment in determining from whom the
client should seek financial services. Such a transaction entered into
based upon an exclusive agreement,
as opposed to the attorney’s independent judgment, cannot survive scrutiny under Rule 1.8(f)(2).
Lastly, and in the same vein of
reasoning cited above, your proposal
carries “a significant risk that the representation of [the referred client] will
be materially limited by the . . . personal interest of the lawyer,” and it is
thus prohibited under Rule 1.7. Here,
the “personal interest of the lawyer,”
at odds with the client is the financial

motivation to steer the client to the
attorney’s compensated services. The
Committee is of the opinion this propos al cannot survive this most basic
conflict of interest challenge.
The above opinion is in harmony
with the Committee’s previous opinions dealing with this issue where it
has handled similar inquiries. See,
for example, Ethics Opinions 01-17
(Dual Practice of Law and Investment
Advice), 94-22 (Lawyer’s uncompensated referrals for Financial Planning),
and 92-14 (Sale of insurance by attorneys to clients).
For the reasons laid out above, the
Committee is of the opinion that the
proposed referral agreement is prohibited by the Maryland Rules.
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Senior Lawyer Challenges
A compelling issue that confronts
my colleagues and me is what to
do about lawyers who, because of
the infirmities of age, cannot give
the kind of service to their clients consistent with what should
be expected of members of the Bar
and, in some cases, consistent with
ethical practices. As the Bar ages,
we expect the challenges to become
more acute. As you might expect,
we wish to address this challenge
without the first resort to discipline
and with cognizance of the contribution to the profession and to the
public good that marks the careers
of so many senior practitioners.
Retirement with dignity should be
the goal.
At its Annual Meeting in
August, the National Organization
of Bar Counsel (NOBC) adopted “Principles for Creation and
Implementation of a Permanent
‘Retirement’ Attorney Class.” The
principles are just that; there is
no effort to fashion actual rules
-- that’s left to each jurisdiction
to fit its needs. The basic concept
embodied in the Principles is the
creation of two classes of retirement -- voluntary and permanent.
Permanent Retirement is reserved
for senior lawyers who face disciplinary complaints of misconduct
or impairment and who should not
be practicing law, but whose conduct does not warrant the most

serious disciplinary sanctions (disbarment or suspension). The definition of “senior lawyer” is left to
each jurisdiction. Permanent retired
status would require permanent
retirement and /or the surrender of
the lawyer ’s license to practice in
any and all jurisdictions in which
the lawyer is admitted. Of course,
a lawyer in this status would be
precluded from applying for admission in any other jurisdiction. Any
application for permanent retired

status would have to be approved
by the jurisdiction’s disciplinary
counsel and the status would not
be permitted in cases where the
lawyer ’s conduct causes a loss to a
client or the client protection fund.
A jurisdiction that adopts permanent retirement status would also
require that provision be made for
the closing of the lawyer ’s practice
in an orderly fashion.
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Voluntary retirement is available
to an attorney who has no knowledge of any disciplinary complaint,
investigation or proceeding in any
jurisdiction in which the lawyer is
licensed. Voluntary retirement need
not be permanent. In Maryland, a
lawyer can choose to be inactive
on the rolls of the Client Protection
Fund and not practice law, but
such status does not shield the
lawyer from disciplinary complaints or proceedings. It seems to
me that the same would be true of
“voluntary retirement.”
Florida does not limit its permanent retirement status to aging
lawyers, but to those who become
ill or otherwise, in the judgment
of disciplinary counsel, need
or deserve the option. In Ohio,
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permanent retirement is treated similar to resignations -- both are irrevocable. This represents a change as
formerly retired status was the same
as inactive status.
Senior lawyers very well might
forgo permanent retirement status
if they could continue to practice
with a reprimand or a warning. The
answer of the NOBC is that permanent retirement is not a solution in
all situations, but represents a tool
permitting a disciplinary agency
to be more flexible in its treatment of misconduct. Other such
tools have been adopted or studied
across the country. Illinois has a
permanent retirement rule permitting the avoidance of discipline if
the Bar Counsel assents. The utility of the rule is limited because
its use is precluded if proceedings
have begun. “Emeritus” status is
another tool that may gain traction.
This status permits the lawyer to
maintain membership in bar associations and receive the associated
services of the Bar but precludes
the actual practice of law. There
are “intervention teams” trained
in Michigan through its Lawyer
Assistance Program and senior lawyer intervention is becoming more
ubiquitous across the country.
In May 2007, a joint committee of
the NOBC and the Association of
Professional Responsibility Lawyers
issued a report on aging lawyers
that highlighted the concern that
a large number of the coming generation of senior lawyers (the baby
boomer generation) will remain in
active practice without adequate
support or assistance and beyond
the point when their health and
abilities can be marshaled for the
effective practice of law. The report
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notes the efforts being made around
the country to address the problems
that are likely to increase. Some
are outlined above. The report also
notes the great contributions that
have been made and will continue
to be made by senior lawyers to the
profession. Senior lawyers will continue to be called upon to mentor
younger lawyers and to make the
same impact on the public good that
they have always made. But, it cannot be denied that the consequences
of age and infirmity in some cases
must concern all of us. I hope and
trust that we treat our older colleagues with the respect that they
deserve, that we address age- or
infirmity-based shortcomings of
our colleagues when they arise and
that we seek to maintain the dignity
of the profession consistent with
our obligations to the public.
Glenn M. Grossman
Bar Counsel
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