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the Supreme Court
By Mark F. Scurti

B

eginning as early as the 1600s with the
Puritans and continuing through the 1980s,
gays and lesbians were viewed as outcasts

of American society and regularly persecuted. Being
gay or lesbian during that time subjected you to
criminal prosecution, resulting in incarceration and,
in some cases, death. Sexual orientation was a basis
to be fired from a job, to lose custody of children,
and to be excluded from being with the person you
loved during a time of illness or death.
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June 28, 1969, marked the beginning of the modern LGBT civil
rights movement, at a little tavern in
Greenwich Village, New York called
the Stonewall Inn. During one of the
New York Police Department’s regular raids of “deviant bars” in the city,
gay, lesbian, bisexual, and transgender individuals had had enough and
fought back . The resistance lasted a
few days and awakened the LGBT
community across America to a sense
of empowerment and hope that things
could change for the betterment of
their community.
Adding to their growing influence,
the American Psychiatric Association
removed the stigma of homosexuality
as a “sociopathic personality disturbance” from the DSM II in 1974, no
longer diagnosing sexual orientation
as a mental disorder. Prior to this,
family courts routinely withheld custody and visitation from a gay or lesbian parent on the basis that they were
“afflicted by this sociopathic personality disorder.”
LGBT groups across the country organized and began demanding equal civil rights in the areas
of housing, public accommodations,
and employment. In 1984, the city of
Berkley, California became the first
municipality to grant basic benefits
and rights to its LGBT employees.
Shortly after, other municipalities,
including Baltimore City followed suit
as the political power of the LGBT
community grew.
The issue of the fitness of a gay parent was first tested before Maryland’s
highest court in North v. North, 102
Md. App. 1 (1994). The court was
confronted with an HIV positive gay
parent weighed against the best interest standard for the benefit of the children. The court concluded that any
limitation on parental access must be
6
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reasonable under the circumstances.
Four years later, in Boswell v. Boswell,
352 Md. 204 (1998) the court confronted a similar issue where a trial
judge ordered the gay father to have
restricted visitation with his children
outside the presence of his partner or
anyone else who was gay. The Court
of Appeals sent a strong message in its
opinion stating that “absent a showing
of actual or potential adverse impact
to the children,” such restrictions were
inappropriate and the trial court had
overstepped its bounds by imposing
the restrictions. A victory for gay and
lesbian parents in Maryland.
The next milestone was reached
by the Court of Special Appeals in
Gestel v. Frederick, 133 Md.App. 216
(2000), when the court recognized a
same-sex partner who was raising
a child from birth to have standing
to bring a custody/visitation action
as a third party. On its heals was
S.F. v. M.D., 132 Md. App. 99 (2000),
providing for the establishment of a
“de facto parent” for custody/visitation purposes. Same-sex couples who
had not formally completed a second
parent adoption had a small victory
for the non-legally recognized parent
under S.F.. Unfortunately this was
short lived, overturned by the Court
of Appeals in Janice M. v. Margaret K.,
404 Md. 661 (2008), which terminated
de facto parent status in Maryland
for good and required a showing of
exceptional circumstances for a third
party to establish visitation rights
with their children. The case emphasized the need for couples to petition
for a second parent adoption to establish the legal relationship with their
children in order to maintain legal
rights and responsibilities.
Beginning in the early 1990’s, each
year the Maryland legislature would
hear testimony from same-sex couples
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pleading for protections for their families through marriage equality. The
years would pass with the bill never
getting out of committee.
Meanwhile, across the country, challenges were being launched through
the courts by couples seeking to get
married and being denied a license at
the clerk’s office or court house steps.
The case of Baker v. Nelson, 409 U.S.
810 (1971) marked the first legal challenge to marriage in Minnesota. Baker,
a law student, along with his male
fiancé, a law librarian, had attempted to obtain a marriage license from
the county clerk, only to be rebuked,
thus resulting in a equal protection
lawsuit. The court held that the use
of the traditional definition of marriage for a state’s own regulation of
marriage status did not violate the
equal protection clause of the 14th
Amendment. Other couples launched
similar challenges across the country,
including one in Montgomery County,
Maryland in 1975, when two women
obtained a marriage license which
was issued by the clerk, then quickly
rescinded.
The next major legal challenge
came from Hawaii, in the case Baehr
v. Lewin, 74 Haw. 530 (1993). At first,
it appeared that Hawaii was going
to be the only state in the country to
allow same-sex couples to get married. The Hawaii Supreme Court
remanded the case to the trial court
to determine if the state could demonstrate that denying marriage licenses
to same-sex couples “furthers compelling state interests and is narrowly
drawn to avoid unnecessary abridgments of constitutional rights” under
a strict scrutiny standard. In response
to the court’s ruling, Hawaii enacted a
new statute that defined marriage to
include only opposite sex couples. As
a result, a commission was established

and recommended that the legislature
open marriage to same-sex couples
and create a comprehensive domestic
partnership act open to all couples
without regard to sex.
Despite the recommendation,
the Hawaii legislature adopted the
“Reciprocal Beneficiary Act” in an
attempt to provide the same benefits of marriage but without its label.
As the nation braced for an upset
with regard to traditional marriage,
Congress jumped into action, passing
the Defense of Marriage Act (DOMA),
signed into law by then President Bill
Clinton in 1996 in an attempt to thwart
“moral disapproval” from a group of
people attempting to spread same-sex
marriage across the United States.
Section 2 of DOMA provided that
states are free to recognize or not recognize same-sex marriages entered

into elsewhere, thus reaffirming marriage as a state’s domain. Section 3
provided a federal definition of marriage for all federal purposes, stating
“the word ‘marriage’ means only a
legal union between one man and
one woman as husband and wife, the
word ‘spouse’ refers only to a person
of the opposite sex who is a husband
or a wife.”
Despite DOMA, couples continued
to challenge marriage laws in states
inlcuding Massachusetts, Maryland,
Iowa, Vermont, Connecticut, Oregon,
and New Jersey. Some courts, like
Maryland, upheld its states marriage laws (Conaway v. Deane,
401 Md. 219 (2007)), while others,
like Massachusetts (Goodridge v.
Department of Public Health, 440 Mass.
309 (2003)) and Iowa (Varnum v. Brien,
763 N.W. 2d 862 (2009)), held that

same-sex couples were to be afforded
equal access and rights under state
law and anything less than full marriage would be a second class status.
The Massachusetts legislature failed
to vote the matter out for referendum
and the first U.S. same-sex marriages
began in that state on May 17, 2004,
and they continue to this day. Shortly
afterwards, Vermont’s highest court
ordered the legislature to provide for
marriage equality or come up with
another system giving rise to civil
unions that, provide nearly all of the
same benefits, liabilities and responsibilities as marriage, again without
the label.
Back in Maryland, the Maryland
General Assembly debated and ultimately passed marriage equality in
2012, subject to a referendum vote
during the fall general election.
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Meanwhile, two Prince George’s
County women who had gone to
California to get married while it was
briefly legal there, decided to end
their marriage and filed for divorce.
The trial court held that because
Maryland did not recognize their marriage, citing Deane v. Conaway, their
relationship was contrary to the public
8
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policy of the state, it could not grant
them a divorce. They subsequently
appealed and on May 18, 2012, the
Court of Appeals in Port v. Cowan, 426
Md. 435 (2012), ruled 7-0 that their
marriage was valid and recognized
under the doctrine of comity, and that
Maryland’s public policy had evolved
given the change to the marriage law
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passed by the legislature. The referendum vote in November 2012 reframed
the question as whether two people
of the same-sex could get married in
the state.
The momentum continued to swell
around the country as same-sex couples demanded equality from state
to state. Eventually, either by legislative action or judicial decree, states
began legalizing marriages of samesex couples. By mid-2013, marriages
for same-sex couples were legal in
13 states (Massachusetts, Connecticut,
Iowa, Vermont, New Hampshir, New
York, Maryland, Maine, Washington,
California, Rhode Island, Delaware,
and Minnesota)and the District of
Columbia. California was able to
resume marriages after the Supreme
Court Ordered the case to be remanded back to the Court of Appeals with
instructions to dismiss the appeal
for lack of standing. This effectively allowed the U.S. District Court’s
Order declaring Proposition 8 unconstitutional to stand. Hollingsworth v.
Perry, 570 U.S. ___ (2013).
Another monumental case, United
States v. Windsor, 570 U.S. ____
(2013) was decided the same day as
Hollingsworth in a 5-4 decision written by Justice Kennedy, strucking
down section 3 of DOMA, thus paving
the way for same-sex couples legally
married to have access to over 1,100
federal statutes impacting marital
status. Prior to this ruling, same-sex
legally married couples were ineligible for any federal benefits, including
the estate tax exemption for surviving
spouses, upon which the Windsor case
was predicated.
The case presented to the Supreme
Court involved two women, Edith
Windsor and Thea Spyer, who were
legally married in Canada in 2007. The
couple lived in New York where their

September 2013

Maryland Bar Journal

9

Canadian marriage was recognized
under New York law as a valid marriage. Upon her death in 2009, Spyer
left Windsor her entire estate. Because
their marriage was not recognized by
the federal government as a result of
DOMA, Windsor could not qualify
for the estate tax exemption otherwise afforded opposite sex married
couples, and owed the federal government $363,000 in estate taxes. Windsor
then brought suit seeking a refund in
the United States District Court for
the Southern District of New York,
contending DOMA violated the guarantee of equal protection provided by
the Fifth Amendment.
The District Court found DOMA
unconstitutional and ordered the U.S.
Treasury to refund Windsor the taxes
she paid. The case, however, was
appealed to Court of Appeals for the
Second Circuit, where the judgment
of the District Court was affirmed.
The case was again appealed and
the Supreme Court granted certiorari.
Though President Obama informed
the Court that the Department of
Justice would not defend DOMA, the
Court found it had the authority to
rule on the case because the Treasury
Department had yet to issue a refund
to Windsor despite the orders from the
District Court. Therefore, the Court
concluded both parties were at risk of
injury the Treasury having to pay and
Windsor not getting her refund if the
question regarding DOMA’s constitutionality was not resolved.
In striking down section 3 of
DOMA, the Supreme Court stated
that regulating marriage has long
been regarded as a province of the
states, and that DOMA “departs from
this history and tradition of reliance
on state law to define marriage.” In
recognizing same-sex marriages of
other states and later allowing same10
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sex marriage under its own laws, New
York provided same-sex couples with
protection and dignity. “DOMA seeks
to injure the very class New York
seeks to protect. By doing so it violates
basic due process and equal protection principles.”
Justice Kennedy wrote“DOMA’s
unusual deviation from the usual
tradition of recognizing and accepting state definitions of marriage here
operates to deprive same-sex couples
of the benefits and responsibilities
that come with the federal recognition
of their marriage.” DOMA’s “demonstrated purpose is to ensure that if
any State decided to recognize samesex marriages, those unions will be
treated as second-class marriages for
purposes of federal law.” Kennedy
emphasized that “DOMA writes
inequality into the entire United States
Code.” “DOMA’s principal effect is to
identify a subset of state-sanctioned
marriages and make them unequal.”
DOMA affected many aspects
of married and family life here in
Maryland. Among other rights, samesex married couples can now obtain
government health care benefits
without having to pay an imputed
tax, invoke special protections for
domestic-support obligations under
the bankruptcy code, file federal tax
returns, be buried together in veteran’s cemeteries, sponsor a spouse
to be a U.S. citizen, get an immediate
name change upon marriage without a court order, and obtain spousal benefits under the Social Security
Act. Other areas of the law impacted
include the Family Medical Leave
Act, all ERISA based retirement plans,
as well as health and flex savings
accounts and Veteran’s benefits.
According to Nate Silver’s Political
calculus (www.fivethirtyeight.blogs.
nytimes.com), by August 2013, there
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will be about 585 million people living in countries or jurisdictions where
same-sex marriage is legal of which,
360 million are living in the Americas,
nearly double the total number from
2012. By 2016, he predicts that voters in 32 states would be willing to
vote in support of same-sex marriage, according to his model. And
by 2020, the number would increase
to 44 states. To date, the following
foreign jurisdictions allow same-sex
couples to marry: The Netherlands
(2001), Belguim (2003), Canada, Spain
(2005), South Africa (2006), Norway,
Sweden (2009), Mexico City, Portugal,
Argentina, Iceland, parts of Brazil
(2010), Federal recognition in Mexico,
Quintana Roo (2011), Denmark (2012),
France, Uruguay, New Zealand, rest of
Brazil (2013).
Despite the movement towards
marriage equality, there are 36 states
with either constitutional amendments or legislation that bans recognition of same-sex marriages, thus creating a two-tier system of recognition
and inherent inequality for same-sex
couples across the country. A married same-sex couple living in Virginia
could have federal government recognition, but be seen as legal strangers
by their own state government, thus
setting the stage for yet more litigation and possible constitutional challenges before the U.S. Supreme Court.
Ultimately, as Justice Scalia predicts,
this will end up back before the court.
Mr. Scurti is a member with Pessin Katz
Law, where he heads the firm’s samesex law practice group. He is also an
adjunct faculty member at both the
University of Baltimore School of Law
and the University of Maryland Francis
King Carey School of law, teaching Sexual
Orientation and the Law.
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Employment of
Trans-Individuals,
A Perspective
With A
Long View
By Alyson Dodi Meiselman and Katrina Rose

I

magine you are practitioner in a firm with
several attorneys working as partners or
associates. The managing partner, or the
person designated as the human resources (HR)
person, is approached by one of the attorneys who
requests a private and confidential conversation.
During that conversation the attorney reveals
that the attorney is or will be transitioning from
presenting as the gender he or she was identified
at birth to the opposite gender. Or, consider a
young attorney, with some experience, and within
years of law school has applied to your firm. In the
process of interviewing the candidate you, or HR,
discover the attorney has a transgender history.
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You and others in the firm become
knowledgeable of this situation.
However, you do not know anyone
with expertise in this area. You are
seeking advice as to how to proceed.
What do you need to know? In
the hypothetical above, what factors
will the firm consider in regard to
the employee’s revelation? How does
one address the employee? What pronouns should be used? What plan, if
any, should be implemented to effect
a smooth transition? How will the
firm address the “concerns” of other
employees? For the applicant, does
the fact of having a transgender history have any importance in the decision to hire or not? For the attorneyemployee will the others in the firm
offer support or obstacles? How will
the bench react?
CAVEAT: As of the drafting of this
article, Maryland remains among
the states which do not provide protections for employees who have a
transgender history. A bill before the
most recent session of the Maryland
legislature, entitled the Fairness for
All Marylanders Act of 2013, SB449,
which would have added “gender
identity” to protections for employees
under State Government §20-101, et
seq., was defeated in committee.
This article will discuss recent
medical discoveries and advances in
transgender legal theory relative to
employment issues over the past few
years. To understand the condition
the legal practitioner must first understand the condition and its neurobiological basis.
A consensus as to the precise medical etiology of transsexuality is still
evolving, but the existence of transsexuality nevertheless has been well established. In 2011, two articles published
in the Journal of Psychiatric Research,
by Giuseppina Rametti, et. al., “White
14
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matter microstructure in female to male
transsexuals before cross-sex hormonal
treatment. A diffusion tensor imaging
study,” 45 J. Psych. Res. 199 (2011), and
“The microstructure of white matter
in male to female transsexuals before
cross-sex hormonal treatment. A DTI
study,” 45 J. Psych. Res. 949 (2011),
researchers used MRI’s of 18 femaleto-male (FtM) transsexuals (comparing
them to 24 natal males and 19 natal
females) and 18 male-to-female (MtF)
transsexuals (comparing them to 19
natal females and 19 natal males). The
results showed significant correlations
between the white matter in the brains
of individuals transitioning to male
gender and natal males, and, the brains
of individuals transitioning to female
and natal females, confirming prior
studies of the sex-reversed brain status
through numbers of neurons in a small
area of the hypothalamus, known as
the bed-nucleus of the striaterminalis
(BSTc). See Frank P.M.Kruijver, , Sex
in the Brain: Gender differences in the
human hypothalamus and adjacent areas
– Relationship to transsexualism, sexual
orientation, sex hormone receptors and
endocrine status; pg. 211 (2004). In other
words, individuals who have the bodies of one sex but “think” and perceive
themselves to be the opposite sex, actually have brains nearly identical to the
opposite sex.
Stated bluntly, the condition is clearly
a neurobiological medical condition,
not ‘merely’ psychological. Individuals
who suffer this trauma are not psychologically ill and should be treated
the same as any other person with a
medical problem. Contrary views are
either based on antiquated notions arising from religious beliefs or otherwise
based on junk science. For example,
infamous books by radical lesbian separatist Janice Raymond and Michael
Bailey, as well as the Meyer-Reter ‘study’
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have all been thoroughly debunked.
See Susan Stryker, Transgender History,
101-11 (2008); Deirdre McCloskey,
“Politics in Scholarly Drag: Dreger’s
Assault on the Critics of Bailey,” 37
Arch. Sex. Behav. 466 (2008); and, John
H. Gagnon, “Is this a Work of Science?”
37 Arch. Sex. Behav. 444 (2008). For many
years, professionals in medicine, psychology, law, and social work, through
the World Professional Association for
Transgender Health (WPATH), have
advocated for the declassification of
gender identity disorder (GID) as a
mental disorder and instead to recognize it as a medical condition.
This effort came to fruition in 2012.
Separate and apart from the declassification efforts, in 2011 the National
Gay & Lesbian Task Force (NGLTF)
published the results of a survey
which provided the following data:
(1) of the 6,000-plus transgender participants, approximately eighty-five
percent reported being harassed at
work; and, (2) twenty-five percent
were fired after having disclosed their
gender identity. Those participating
in the survey spanned all socio-economic, racial and ethnic variables. A
2009 study involving New York City,
which has a trans-inclusive civil rights
law, found a 59 percent rate of discrimination against transgender workers. Make the Road, Transgender Need
Not Apply: A Report on Gender Identity
Job Discrimination (2010), http://
www.maketheroad.org/pix_reports/
TransNeedNotApplyReport_05.10.pdf.
Employment issues for transgender
individuals may arise at any time,
especially when revealing their situation to employers, including issues
such as health insurance, employment
applications, security clearance issues,
use of restrooms, and Social Security
information, to name a few.
An April 2012 EEOC decision
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involving a complaint by a federal
Alcohol, Tobacco and Firearms (ATF)
employee found that Title VII covers
employees who transition while on the
job. Filed on the basis of “sex stereotyping, sex discrimination based gender transition/change of sex, and sex
discrimination based gender identity,”
the complaint led to the Commission
“clarif[ying] that claims of discrimination based on transgender status, also
referred to as claims of discrimination
based on gender identity, are cognizable under Title VII’s sex discrimination
prohibition, and may therefore be processed under Part 1614 of EEOC’s federal sector EEO complaints process.”
Macy v. Holder, App. No. 0120120821
(EEOC April 20, 2012). The 2012 EEOC
decision is not a conclusion. Further
legal developments are necessary, but
understanding what has already transpired is also essential.
It is not unknown for those unex16
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pectedly confronted with transgender
(“trans” is an appropriate abbreviation) legal issues to be overwhelmed by
the inaccurate perception that anything
related to trans people must necessarily be newer than even gay and lesbian
issues, with any question in the field
being far less likely to have any clear
answer – much less one that might be
favorable to a trans litigant. The reality,
however, is that many state legislatures
began providing avenues for legal recognition for transsexuals’ change of
sex decades before same-sex marriage
met with any success. Katrina C. Rose,
“Where the Rubber Left the Road: The
Use and Misuse of History in the Quest
for the Federal Employment NonDiscrimination Act,” 18 Temp. Pol. &
Civ. Rts. L. Rev 397, 424-27, 436 (2009).
Still, trans people were left behind
when statewide ‘sexual orientation’based civil rights laws became a reality
in Maryland in 2001. However, among
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states with gay rights laws, trans-inclusion is now the majority position; noninclusivity states such as Maryland
together with Delaware, New York,
New Hampshire and Wisconsin are
in a distinct minority of states that
provide no explicit anti-discrimination
protections for trans people while nevertheless doing so for non-trans lesbians, gays and bisexuals.
At the federal level, a series of
extremely dubious appellate decisions
from the 1970s and 1980s, positing
that ‘sex’ cannot possibly encompass
‘change of sex,’ seemed to have permanently foreclosed the possibility
of transgender coverage under Title
VII. Ulane v. Eastern Airlines, 742 F.2d
1081 (7th Cir. 1984); Sommers v. Budget
Mktg., Inc., 667 F.2d 748 (8th Cir. 1982);
Holloway v. Arthur Andersen & Co., 566
F.2d 659, 662 (9th Cir. 1977).
Only five years after Ulane, however, the Supreme Court began to lay
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the groundwork for the demise of
those decisions. In Price Waterhouse
v. Hopkins, the high court expounded
on what can constitute discrimination “because of sex.” “In saying that
gender played a motivating part in
an employment decision, we mean
that, if we asked the employer at the
moment of the decision what its reasons were and if we received a truthful
response, one of those reasons would
be that the applicant or employee was
a woman. In the specific context of sex
stereotyping, an employer who acts
on the basis of a belief that a woman
cannot be aggressive, or that she must
not be, has acted on the basis of gender.” 490 U.S. 228, 250 (1989). Justice
Brennan was even more blunt regarding the application of this logic to an
employee’s appearance, stating that
“if an employee’s flawed ‘interpersonal skills’ can be corrected by a softhued suit or a new shade of lipstick,
perhaps it is the employee’s sex and
not her interpersonal skills that has
drawn the criticism.” Id. at 256.
Price Waterhouse did not directly
address transgender people. In its
wake, however, was the possibility of
connecting the dots between Title VII
coverage for a woman who is viewed
as being simply not stereotypically
feminine enough to a woman who
might be viewed as being not woman
enough. The breakthrough occurred
in 2000 – and not even in a Title VII
case but, rather, in a Gender Motivated
Violence Act (GMVA) action brought
by a transsexual prisoner. Using Title
VII precedent as analogy for whether
“gender” in the GMVA could encompass a transsexual, the Ninth Circuit
reasoned, “The initial judicial approach
taken in cases such as Holloway has
been overruled by the logic and language of Price Waterhouse.” 204 F.3d
1187, 1201 (9th Cir. 2000.) Some courts
18
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agreed, not only in applying Price
Waterhouse reasoning to other statutes
but also to Title VII itself. Rosa v. Park
West Bank, 214 F.3d 213 (1st Cir. 2000)
(Equal Credit Opportunity Act); Smith
v. City of Salem, 378 F.3d 566, 574-75 (6th
Cir. 2004) (Title VII); Lopez v. River Oaks
Imaging & Diagnostic Group, Inc., 542 F.
Supp. 2d 653 (S.D. Tex. 2008) (Title VII).
In Glenn v. Brumby, the Eleventh
Circuit used Price Waterhouse to conclude that “a government agent violates the Equal Protection Clause’s
prohibition of sex-based discrimination when he or she fires a transgender or transsexual employee because
of his or her gender non-conformity.”
663 F.3d 1312, 1320 (11th Cir. 2011)
In Schroer v. Billington, a federal
district court initially expressed doubt
as to the breadth of Price Waterhouse’s
applicability to a transsexual plaintiff. 424 F. Supp. 2d 203, 208 (D.D.C.
2006). Following a trial on the merits,
however, the court, while willing to
acknowledge that evidence presented
could support a Price Waterhouse stereotyping claim, held that the plaintiff
was “entitled to judgment based on
the language of the statute itself.” 577
F. Supp. 2d 293, 305-06 (D.D.C. 2009).
According to the Schroer Court, the
evidence established that the Library
of Congress “was enthusiastic about
hiring David Schroer – until she disclosed her transsexuality. The Library
revoked the offer when it learned
that a man named David intended to
become, legally, culturally, and physically, a woman named Diane. This was
discrimination ‘because of . . . sex.’” Id.
at 306 (quoting 42 U.S.C. § 2000e-2(a)
(1)). In doing so, the court explicitly
rejected an invitation by the government to use post hoc legislative history
against transsexuals. Unlike the Ninth
Circuit in Holloway, the Schroer court
surmised that Congressional inaction
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could just as easily be read to infer
that “Title VII means what it says, and
that the statute requires, not amendment, but only correct interpretation.”
Id. at 308.
Together, Glenn and Schroer suggest the existence of protections for
transgender employees – federal as
well as state and local. Until a definitive positive ruling from the Supreme
Court, however, lower courts could
hesitate to agree with Price Waterhouse
and Macy.
As of the close of the 2013 session of
the General Assembly, Maryland has
no state-level statutory or administrative law that either is explicitly worded
so as to cover trans people or has been
interpreted by any court or administrative agency, in any published opinion
or official ruling, to provide such coverage. There are four jurisdictions that
provide employment protections for
transgender employees. See: Baltimore
City Code, Art. 4, §3-1, (3) (i-iii);
Baltimore County Code, Art. 3, Title 3,
Subtitle 11; Howard County Code, Title
12, Subtitle 2, §§12.200, 12.208.1.(a);
Montgomery County Code, §§ 27-1.(a),
27-5(a)(2,6,7,9), (b), and 27-6.
Health insurance coverage is always
a hot-button issue. A Minnesota insurance plan sought to disallow coverage for a transgender spouse, citing
bans on same-sex marriage. Seeing no
intent by the state not to recognize the
spouse as female for purposes of marriage, the federal district court found
the marriage to be valid and the denial
of healthcare coverage to be invalid. Radtke v. Miscellaneous Drivers &
Helpers Union Local #638, 867 F. Supp.
2d 1023 (D. Minn. 2012). Between
Maryland law recognizing the ability to legally transition from one sex
to the other, Md. Health-Gen. Code
§ 4-214 (b)(5) (2013); In re Heilig, 372
Md. 692, 816 A.2d 68 (2003), and the

state’s recent removal of an oppositesex requirement for marriage recognition, Md. Fam. Code § 2-201 (2013),
the transition of an employee (or an
employee’s spouse) does not present
as much of a question for eligibility for
health insurance (or other marriagedependent) benefits as it may have
even only a few years ago.
A different insurance question concerning a transitioning employee is
the availability of coverage for transition-related healthcare. San Francisco’s
adoption of such coverage for its city
employees twelve years ago was somewhat controversial at the time; the state
had yet to add trans people to the scope
of its civil rights protections and even
the city had added such protections to
the city’s non-discrimination law only a
few years years earlier. Rachel Gordon,
“S.F. to Finance Staff Sex-Changes
– Milestone Act Narrowly OKd by
Supervisors,” San Francisco Chronicle,
May 1, 2001 at A1; Clarence Johnson,
“‘Transgender’ Bias Is Banned in S.F. –
Supervisors Create a New Civil Right,”

San Francisco Chronicle, Dec. 13, 1994
at A15. In general, policy exclusions
for such treatment are still more common than coverage, though the tide is
shifting toward coverage. For example,
Duke University recently approved of
inclusion of transition-related coverage in its student healthcare plans.
Carleigh Stiehm, “Duke OKs Student
Health Insurance Coverage For Sex
Reassignment,” Duke Chronicle, April
16, 2013.
Even if Maryland adds civil rights
coverage for transgender people, it is
not a given that such would be interpreted as mandating removal of insurance exclusions. On an encouraging
note, however, Oregon, which enacted
a transgender-inclusive gay rights law
in 2007, recently interpreted that statute’s equality mandate as implicating health insurance coverage. Ore.
Ins. Div. Bull. 2012-1, http://www.
cbs.state.or.us/external/ins/bulletins/
bulletin2012-01.pdf
In conclusion, while there are no
statewide laws, the local codes and

evolving judicial interpretations provide a filter through which retention and employment of trans-persons
should be considered. And if we return
to our initial hypothetical situation, a
law firm considering the employment
or transition of a transgender attorney
would be well served to keep in mind
the American Bar Association’s Goal
III, which aims to “[e]liminate bias
and enhance diversity” with the objective to promote full and equal participation in the association, profession,
and the justice system by all persons,
and to eliminate bias in the legal profession and the justice system.
Ms. Meiselman, of Gaithersburg,
Maryland, is a member of the ABA
Commission on Sexual Orientation &
Gender Identity. She has also served as
a member of the ABA Commission on
Women in the Profession as well as Chair
of the World Professional Association
for Transgender Health’s Legal Issues
Committee. Ms. Rose, an attorney admitted to practice in Texas and Minnesota,
is a Doctoral Candidate and a Graduate
Teaching Assistant in the Department of
History at the University of Iowa.
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Probate In
Maryland
PostMarriage
Equality
By The Honorable Byron E. Macfarlane

M

arylanders who went to the polls in 2012
and voted in favor of the Civil Marriage
Protection Act (hereinafter, the “Act”)
had plenty of reasons to do so: providing
equal rights under the law; recognizing
loving, commitment relationships; protecting
children of same-sex couples; ensuring
adequate legal protections for gay and
lesbian Marylanders; the list goes on. The
enactment of this law will have far-reaching
implications for gay and lesbian couples
who choose to marry. Significant among
these are the protections now afforded to
married same-sex couples in the area of
estate administration.
20
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The term “spouse” appears dozens
of times in the Estates & Trusts Article
of the Maryland Code. This means
that prior to the Act’s effective date of
January 1, 2013, the same-sex partner
of a decedent could not have been his
or her legal spouse and was, therefore,
treated differently and entitled to fewer
rights and protections throughout the
administration of an estate. The most
important provisions that now protect
married same-sex couples include the
priority to serve as personal representative, notice to and inclusion in the
administration of the estate as an interested person, the right to inherit or to
elect a statutory share, and exemption
from inheritance and estate taxes.
Estates & Trusts §5-104 expresses the
order of priority to serve as personal
representative of a decedent’s estate.
Prior to January 1, 2013, if a gay or
lesbian decedent died intestate, his or
her partner would have had the lowest
possible priority to serve as personal
22
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representative, under the category of
“any other person.” A decedent’s family members, who may have been hostile to the surviving partner, or even the
decedent’s largest creditor had priority
over a man or woman who was, for all
intents and purposes, the spouse of the
decedent. Now, the same-sex spouse of
a decedent who dies intestate has first
priority to serve as personal representative along with any adult children.
Another important change relates to
the list of interested persons required
for every estate. This list is comprised
of the personal representative and all
legatees, if there is a will, and the decedent’s heirs, meaning those who would
inherit if the decedent died intestate.
Interested persons are entitled to
notice of the opening of the estate and
are given standing to petition for the
removal of the personal representative,
to caveat a will, file exceptions to all
accountings, and appeal any decision
of the Orphans’ Court to the Circuit
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Court or directly to the Court of Special
Appeals. Prior to January 1, 2013, the
surviving partner of a decedent who
died intestate was not even an interested person in the estate. And even if
the decedent had a will naming his or
her partner as personal representative,
immediate and potentially even distant
family members would be interested
persons in the estate, entitled to the
aforementioned rights – most perilous
among them being standing to caveat
the will. Now, if a decedent dies intestate or dies testate and names his or her
same-sex spouse as the sole legatee, the
surviving spouse must be an interested
person in the estate. In fact, if the decedent had no living issue or parent, the
surviving spouse will be the sole interested person and no other family members would be included. The ability to
marry has significantly reduced the
risk of immediate or distant relatives
interfering with the ordinary administration of the estate.
Two of the most important protections that marriage affords to a surviving spouse are the right to inherit
in the case of a decedent passing
intestate and the right to elect for the
spouse’s statutory share in the case
of a decedent passing testate. With or
without a will, a surviving spouse is
entitled by law to a share of the estate.
If a decedent dies intestate, the surviving spouse is entitled to the entire
estate if there are no surviving parents
or issue. Even if there is surviving
issue or a surviving parent, the spouse
is entitled to the first $15,000 of the
estate plus one-half of the residue. If
there is a surviving minor child, the
spouse is entitled to one half of the
estate. Without the ability to marry,
a surviving same-sex partner would
inherit nothing. Similar to a surviving
partner’s treatment under the order of
priority to appointment as personal

representative, Maryland’s intestate
distribution law deemed that partner
to be a legal stranger. If the decedent
died testate, whether his or her samesex spouse was named as a legatee in
the will, the spouse has the right to
his or her elective share of the estate.
Estates and Trusts § 3-203(b) states:
In general. -- Instead of property
left to the surviving spouse by will,
the surviving spouse may elect to
take a one-third share of the net
estate if there is also a surviving
issue, or a one-half share of the
net estate if there is no surviving
issue. This provision is important
for several reasons. First, and most
frequently at issue, is if a decedent
executed a will prior to marriage
and did not execute a new will that
included the spouse, the surviv-

ing spouse is protected and will
inherit at least one-third, if not onehalf, of the estate. And second, and
infrequently at issue, is if a decedent executes a new will prior to
death and attempts to disinherit the
spouse without obtaining a divorce,
the surviving spouse retains a right
to inherit.
The Act has had significant inheritance and estate tax implications.
Several years ago the legislature granted an exemption from inheritance tax
for domestic partners but it was limited to the primary residence held jointly with a right of survivorship. This
means that any other jointly held asset,
from joint savings accounts and vehicles to vacation property, was subject to
Maryland’s 10 percent inheritance tax.
Now, regardless of whether a same-sex

spouse dies with a will, the surviving
spouse will be exempt from inheritance
tax. As for Maryland’s estate tax, the
General Assembly has passed legislation that will ensure that the same
statutory protections for opposite-sex
spouses with regard to the estate tax
are extended to same-sex spouses.
The Civil Marriage Protection Act
affords gay and lesbian Marylanders
the right to marry and by exercising
that right couples will benefit from
substantial protections during the probate process. It ensures that these relationships are respected by the state of
Maryland and that as a man or woman
grieves the loss of a spouse, they will
find a fair and just process that recognizes their special bond of marriage.
Mr. Macfarlane is Register of Wills for
Howard County.
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Parentage,
Parental
Rights, and
the LGBT
Community
By Michele Zavos and Cody Perkins
Increasing numbers of lesbians and gay men are having
and raising children together. Children come into these
families in a variety of ways, and legal relationships
between parents and children can be established
through a number of legal approaches. Parentage is
almost exclusively determined by state law, which
can mean that some jurisdictions protect parent/
child relationships in the gay and lesbian community,
while others do not. Accordingly, it is a practitioner’s
duty to become familiar with how the law applies to
these families, in order to create the strongest legal
protections possible for them.
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Marriage
Very shortly, the most common way for
lesbians and gay men to establish parentage of their children in Maryland
will be through marriage. Pursuant to
state law, a child born or conceived
during the course of a marriage is presumed to be the legal child of both parents. This presumption was recently
confirmed by the Maryland Court of
Appeals in Mulligan v. Corbett, 426 Md.
670 (Md. 2012), in which the Court
found that even a blood test to determine actual paternity should not be
ordered without first finding that such
a test is in the best interest of a child.
Maryland has recognized marriages between same-sex couples since
at least its holding in Port v. Cowan,
426 Md. 435 (Md. 2012). In that case,
the Court of Appeals found that a
same-sex couple who was married
outside of Maryland could divorce in
Maryland. Maryland also established
marriage equality as of January 1, 2013
so that same-sex couples can marry in
Maryland. Accordingly, same-sex married couples who have children born
or conceived during their marriage
should be given the presumption that
the child is a legal child of both parents,
notwithstanding a lack of biological
connection to the child by one of the
parents. In fact, a Circuit Court Judge
in Montgomery County has recently
denied a Motion to Dismiss a custody
complaint based on an argument that a
marriage between two lesbians created
a legal relationship to a child born of
the marriage.
Maryland has issued birth certificates to married lesbian couples in both
parents’ names since 2011. Although
that policy has not been extended as
yet to gay male couples who have children through surrogacy, a strong argument could be made that married gay
men have the same right to be named
26
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on their child’s birth certificate as do
lesbian couples by virtue of the existing
legal presumption. See Md. Dec. of R.
Art. 46; In re Roberto D. B., 399 Md. 267
(Md. 2007).
As with opposite-sex couples, marriage may confer legal parentage upon
individuals who have no intention of
taking on the rights and responsibilities
of parenthood. For example, if a couple
has separated, but are still legally married (perhaps because divorce itself is
unavailable or difficult to obtain for any
number of legal, financial, or personal
reasons), and a child is conceived by or
born to one member of the couple, the
presumption of parentage will still hold.
Conversely, the presumption may not
be available to couples in other forms of
legal relationships, such as civil unions
or domestic partnerships entered into in
other jurisdictions.
Full faith and credit is subject to
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a “public policy exception,” which
exempts states from recognizing
other states’ laws if recognizing those
laws would violate their own public policies. Thirty-seven states (all
states except California, Connecticut,
Delaware, Iowa, Maine, Maryland,
Massachusetts, Minnesota, New
Hampshire, New York, Rhode Island,
Vermont and Washington) do not recognize marriages between same-sex
couples from other jurisdictions, which
presumably would mean that they
would also not recognize parentage
rights that devolve from such marriages or civil unions. As a result, lesbians and gay men should not rely on
marriage alone to establish parental
rights to their children as these rights
are subject to uncertainty in most of
the United States. See, for example, Va.
Const. Art. I, § 15-A.
The recent Supreme Court deci-

sions in Hollingsworth v. Perry, 570 U.S.
_____ (S Ct. 2013) and United States v.
Windsor, 200 U.S. 321 (S. Ct. 2013), are
unlikely to have any dramatic effect on
the state level of parental rights established through marriage. Hollingsworth
essentially reestablished marriage
equality in California, thereby allowing same-sex couples to marry and create parental relationships through their
marriage. Hollingsworth affects only
California couples who either married
outside of California or wish to marry in
California. Windsor, however, requires
the federal government to recognize
marriages between same-sex couples.
Thus, parental rights devolving from
the marriage relationship between a
same-sex couple may be recognized on
the federal level. Recognition of those
rights will be dependent on whether
the federal government adopts a “place
of celebration” or “place of domicile”
rule in determining whether the specific benefit is available to the child of
a married same-sex couple. As of this
writing, the federal government is still
in the process of developing those policies post-Windsor.

Birth Certificates
It is important to note that birth certificates by themselves do not create
legal relationships. Accordingly, even
if both parents are named on a birth
certificate, the couple should take extra
steps to obtain a court order to securely
establish their parental rights.
Nonetheless, birth certificates are
important. They may be used as presumptive evidence of a parent-child
relationship. Parents submit them on
a regular basis for medical care, little
league, schools, passports, and other
quotidian uses. Generally, they are
amended subsequent to court orders
to include both legal parents if par-
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ents are not initially listed on the birth
certificate. See for example, Davenport
v. Little-Bowser, 269 Va. 546 (Va. 2005),
in which the Virginia Supreme Court
ordered the Registrar of Vital Records
and Health Statistics to issue new birth
certificates with both same-sex adoptive parents listed when the children
were adopted pursuant to judgments
from courts of other states. But see also
Adar v. Smith, 639 F.3d 146 (5th Cir. La.
2011), cert. denied, 132 S. Ct. 400 (U.S.
2011), where the Fifth Circuit refused to
force the State of Louisiana to put both
gay male fathers on the birth certificate
of a child born in Louisiana who they
had adopted in New York.

Adoption
Adoption is addressed more thoroughly in a separate section of this issue of
the Maryland Bar Journal, but nonetheless must be mentioned as the “gold
standard” in determining and protecting parental rights. An adoption results
in a court order subject to full faith and
credit and comity from other jurisdictions, without a public policy exception.
Marriage is generally irrelevant to a
grant of adoption. As adoptions are specifically provided for by statute, unlike
most other methods of creating parentage through court orders, adoptions are
the safest way to protect parental relationships between a non-birth or nonbiological parent and his or her child.
To date there have been no appellate court decisions or statutes passed
in Maryland that specifically provide
for joint or second-parent adoptions,
but the Court of Appeals noted the
possibility of a second-parent adoption in dicta in Janice M. v. Margaret
K, 404 Md. 661 (Md. 2008). The District
of Columbia recently expanded jurisdiction for an adoption to be based
on the birth of a child in the District,
28
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regardless of the residence or domicile of the birth parent, the adoptive
parent, or the child. See Domestic
Partnership Judicial Determination of
Parentage Amendment Act of 2009 (aka
D.C. Parentage Act), D.C. Code § 16-909
(2013) (as amended). As the D.C. Court
of Appeals in 1995 upheld a joint adoption by two men in In re M.M.D., 662
A.2d 837 (D.C. 1995), joint and secondparent adoptions are clearly allowed in
the District.

De Facto Parentage
Less than a decade ago in Maryland, a
third party (such as a same-sex partner
without a legal relationship to a child)
could establish parentage by showing
that the party was a “de facto” parent.
“De facto” parentage could be proven
by four factors: 1) the legal parent had
consented to and fostered a relationship
between the child and the third party; 2)
the third party had lived with the child;
3) the third party had “perform[ed]
parental functions for the child to a significant degree”; and 4) a parent-child
relationship had been forged. See S.F. v.
M.D., 751 A.2d 9, 17 (Md. Ct. Spec. App.
2000). However, the Court of Appeals
overturned the principal of de facto
parentage and imposed a higher standard upon third parties seeking parental rights and/or visitation in Koshko
v. Haining, 398 Md. 404 (Md. 2007).
The Court found that grandparents (as
interested third parties) could not be
granted visitation over the objection
of the natural parents without a showing of parental unfitness or exceptional
circumstances demonstrating harm to
the child if the third party’s relationship
with the child was not continued. Only
after this initial finding, the Court held,
should a “best interests of the child”
analysis be initiated.
Similarly, in Janice M. v. Margaret K.,
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supra,, the Court overturned a trial
court’s order for visitation to a woman
who had planned for and raised a
child with her partner, despite the fact
that she fit the criteria of a “de facto”
parent. The Court again held that a
“third party” must prove exceptional
circumstances in order to obtain visitation, and that such visitation would be
in the best interests of the child. The
exceptional circumstances standard
requires a finding of de facto parentage AND that either the legal parent
is unfit or that a failure to grant visitation would result in harm to the child.
This standard is exceedingly difficult
to meet, and Margaret K. lost all contact with her child when the trial court
found that Janice M., the legal parent,
was so opposed to the child’s visitation
with Margaret K. that the visitation
was not in the child’s best interest.
Maryland lacks any statutory guidance in the area of parentage. Virginia,
like Maryland, has approached parentage largely through case law, and
has a very similar standard for “third
party” custody and visitation. See,
e.g. Stadter v. Siperko, 52 Va. App. 81
(Va. Ct. App. 2008). By contrast, other
jurisdictions have very specific statutory provisions for de facto parentage:
the District of Columbia has a de facto
parent statute, D.C. Code § 16-831.03
(2012), that creates a legal presumption of parentage in certain circumstances. Other states have version of
the Uniform Parentage Act that also
create legal parentage by statute.

Assisted Reproductive
Technology (ART)
Increasingly, lesbians and gay men are
using assisted reproductive technology
(ART) and alternative forms of reproduction, such as surrogacy, in order
to have children together. Numerous

methods of alternative reproduction
exist, with both known and unknown
egg and sperm donors and gestational
and traditional surrogates. A gestational surrogate does not have a genetic
connection to the child she is carrying,
while a traditional surrogate does. In
recent years transfers of ova between
lesbian partners with one woman carrying the other woman’s egg have
become common, as has the mixing
of sperm by gay male couples who
engage a surrogate.
Some U.S. courts have developed
new law in light of these new technologies: in T.M.H. v. D.M.T., 79 So. 3d 787
(Fla. Dist. Ct. App. 5th Dist. 2011), a
Florida court of appeals found that a
woman in a lesbian relationship who
had assented to her egg being placed
in her partner’s womb for gestation
had not thereby given up her parental

rights, despite having signed a contract
with a fertility clinic agreeing to do so.
The Court found that it was the intent
and agreement of the parties that both
she and her partner have legal, parental rights over any children born of that
egg. Similarly, in K.M. v. E.G., 117 P.3d
673 (Cal. 2005), the California Supreme
Court found that both women in a lesbian relationship (the woman whose
egg was implanted in her partner’s
womb and the woman who gave birth
to the child) were the legal parents of
their twin daughters resulting from the
pregnancy. Nonetheless, practitioners
should insure that their clients do not
sign fertility clinic documents waiving
parental rights to children born from
their ova.
Maryland currently has no case law
or statutes addressing ART, although
it specifically outlaws traditional sur-

rogacy, Attorney General’s Opinion,
85 Op. Md. Att’y Gen. 348 (December
19, 2000). But see In re Roberto D. B.,
399 Md. 267 (Md. 2007). Legislative
efforts to address assisted reproductive technology and other forms of
non-traditional conception have not
been successful, most recently in the
form of a gestational surrogacy bill
which would have addressed gestational carrier agreements and clarified procedures for establishing and
relinquishing parental rights of a surrogate. However, in In re Roberto D. B.,
supra, the Maryland Court of Appeals
determined that a gestational surrogate
could contest maternity and remove
her name from a birth certificate as the
legal mother of the child if she shared
no genetic material with that child.
Courts in other jurisdictions without
ART statutes have issued opinions dev-
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astating to intended parents: in A.G.R. v.
D.R.H. & S.H., twin girls were conceived
through the sperm of one man in a gay
partnership and a donor egg implanted
in a gestational surrogate (the sister
of the other partner), 2009 N.J. Super.
Unpub. LEXIS 350 (Ch. Div. Dec. 23,
2009). In this case, the sister, although
she had no genetic relationship to the
twins, was found to be a legal parent
to the children. A trial court judge ultimately determined that it would be in
the best interests of the children to be in
their biological father’s custody, but the
harm to this family has been profound.
See also In re Baby M., 109 N.J. 396, 537
A.2d 1227 (N.J. 1988) (in which the
New Jersey Supreme Court found that
despite an agreement among the parties, traditional surrogacy is against the
state’s public policy).

Agreements
Contracts in which parties have agreed
orally or in writing to accept or relinquish parental rights may also be
upheld by courts and thus establish
parental rights. These contracts run the
gamut from co-parenting agreements
(which are executed most often when
one or both partners are not biologically related to the child or children) to
agreements signed by sperm donors or
egg donors to relinquish their parental
rights. While Maryland courts have not
yet found that these agreements create
or terminate parental rights and responsibilities, other courts around the country have begun to do so in a trend that is
likely to reach the Maryland judiciary in
the near future. In Frazier v. Goudschaal,
296 Kan. 730 (Kan. 2013), the Kansas
Supreme Court enforced a co-parenting
agreement between a separated lesbian
couple with two children conceived by
artificial insemination, finding that the
woman who had no biological connec30
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and co-parenting agreements, they look
to the intent of the parties as to parentage. Pre- and post-birth orders also
depend on the intent of the parties. In
the future, it is likely that the principle
of intent will become even more dispositive of parental rights. Thus, practitioners must be mindful of the tangible
evidence or statutory presumptions that
may be useful to demonstrate intent.

Court Orders
tion to the children was still guaranteed
certain parental rights under the terms
of the agreement. This case, and others like it, demonstrate the increasing
importance of the intent of the parties
involved in determining who is a parent
in the eyes of the law.

Intent
The D.C. Parentage Act, supra, also
reflects the trend in parental rights to
consider intent of the parties in establishing parentage. The Act, which specifically addresses the parental rights
of lesbian couples (surrogacy is illegal
in the District of Columbia, D.C. Code
§§ 16-401, 402), is based on intention
over biology in parentage. Many other
jurisdictions have adopted some form
of the Uniform Parentage Act (UPA),
a model Act which addresses subjects
from ART to intended parents and
provides language as to who is a legal
parent under state law. These statutes
often make it easier for lesbians and
gay men to establish parentage.
The notion of intent determining
parentage is actually not that unusual.
Adoption statutes are based on the idea
of intent to parent, as are presumptions
of parentage created through marriage.
When courts uphold ART agreements
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While the above are all paths to parentage, the surest protection for parental
rights is a court order that finds that
both members of a same-sex couple
are a child’s legal parents. Such orders
may be adoptions, as addressed earlier,
or may be obtained before a child is
born (Pre-Birth Order) or after a birth
(Post-Birth Order), particularly in cases
of surrogacy or other ART procedures.
Currently there is no statutory basis in
Maryland for pre- or post-birth orders;
the orders are based on a court’s equity
powers. Such orders have been routinely issued by Maryland courts.
Generally in such matters consent petitions are filed and courts review all
agreements involved in the ART procedures, as well as affidavits from the
parties and reproductive endocrinologists, prior to the issuance of the order.
After the order is issued and the child
is born, the child’s birth certificate, as
in an adoption, is amended to reflect
the child’s legal parents.
Pre- and post-birth orders have been
recognized and enforced by numerous
state courts and have been upheld as a
matter of equity when parentage is challenged. In Berwick v. Wagner, 336 S.W.3d
805 (Tex. App. Houston 1st Dist. 2011), a
Texas court of appeals upheld a pre-birth
order issued in California, which named
two gay men as the legal parents of a
child born through a surrogate, despite

the state’s general lack of recognition of
same-sex relationships. The court found
that the order was a child custody determination deserving of full faith and credit. Similarly, in Kristine H. v. Lisa R., 117
P.3d 690 (2005), the California Supreme
Court upheld a pre-birth order declaring
that both lesbian partners were the legal
parents of the child they had conceived
through artificial insemination. Just last
year, a Virginia Circuit Court officially
domesticated a pre-birth order issued in
California recognizing two lesbian partners as legal mothers of their child on the
birth certificate.
It is instructive to read the long and
tortured history of Miller v. Jenkins,
2006 VT 78 (Vt. 2006); 49 Va. App.
88 (Va. Ct. App. 2006); 2007 Va. App.
LEXIS 158 (Va. Ct. App. Apr. 17, 2007);
276 Va. 19 (Va. 2008); 555 U.S. 1069
(U.S. 2008) (denying cert.) (some citations omitted), a case where a lesbian couple moved from Virginia to
Vermont, entered into a civil union,
and then had a child together. Like
many couples, they subsequently separated. But the key element of this case
is that they then obtained a custody
order from a Vermont court. The biological mother moved back to Virginia,
rejected her lesbian relationship, and
refused to allow the non-biological
mother to visit with the child. Years of
litigation ensued, with an opinion from
the Virginia Supreme Court upholding
the Vermont court order. The biological mother and child later disappeared.
The Vermont court eventually changed
custody from the biological mother to
the non-biological mother because of
the biological mother’s refusal to follow the initial custody and visitation
order. Had the non-biological mother’s
parental rights depended solely on the
parties’ civil union, it is almost certain
that Virginia courts would have found
that the she had no rights to her child

as Virginia does not recognize marriages, civil unions, or domestic partnerships between same-sex couples.
See Va. Const. Art. I, § 15-A.

Full Faith and
Credit and Comity
Court orders are most critical in states
without marriage equality, de facto parentage, a UPA, or other parentage statutes or case law that includes parental
rights for lesbians and gay men. No
“public policy exception” to full faith
and credit exists for judgments from
other jurisdictions. A court order is a
judgment deserving full faith and credit with no exceptions. We are aware of
only one case in which a judgment was
refused enforcement by another state’s
court (see Adar v. Smith, 639 F.3d 146
(5th Cir. La. 2011) cert. denied, 132 S. Ct.
400 (U.S. 2011)). But see, e.g. Berwick
v. Wagner, 336 S.W.3d 805 (Tex. App.
Houston 1st Dist. 2011). Accordingly,
lesbians and gay men should obtain
court orders establishing their parental
rights whenever possible.

Importance of
Parental Rights
It may not be immediately clear why
it is so important to clearly and legally
establish parentage when a challenge
to parental rights appears unlikely. The
first and most obvious response to this
point is that a challenge never seems
likely until it occurs; people are unlikely
to believe that their marriages or partnerships will end, or that a donor or
surrogate with whom one has a good
relationship will assert parental rights.
However, even if no challenge occurs,
parentage is crucial in a number of other
important areas. If legal parentage has
been established, a child may receive
social security benefits from a parent or

inherit should the parent die without
a will (or contest a will as an intestate
heir). A legally established parent can
take steps to determine guardianship
of a child upon the other parent’s death
or incapacity, and can ensure that the
child does not end up a ward of the
state. Even before a child is born, legally
established parentage makes clear who
is a child’s parent. As intended parents,
birth parents, and biological parents
may all be different and all may believe
they have some rights over a child, a
clear determination of parentage can
avoid acrimony, costly litigation and
family upheaval, and ultimately serve
the best interests of the child.

Conclusion
The relationships between parents and
children are not at heart legal relationships. The time, love, and caregiving
that goes into creating and strengthening the parent-child bond cannot
be created or destroyed by a judgment or decree. However, establishing legal parentage protects that bond
from interference from the state, other
individuals, and the legal system itself,
and ensures that parents can exercise
their rights to raise their children without fear or unnecessary restriction.
Whether the method of conception is
traditional or alternative, the children
older or not yet born, the processes
outlined in this article help lesbians
and gay men establish their parental
rights and ensure that their families can
thrive whether they remain together or
their family structures change, whether
in the State of Maryland or wherever
their lives may take them.
Ms. Zavos is a Partner at Zavos Juncker
Law Group, PLLC. Ms. Perkins is a law student at American University Washington
College of Law and a law clerk with Zavos
Juncker Law Group, PLLC.
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By Ceecee Paizs

There are many models
of mediation, varying
from a structured result
driven process to one
that is a more open and
free flowing discussion.
When dealing in the family law arena, the hope is that
the participants will be able to put the “law” aside and
make decisions that are best for the family as a whole. As
many mediators will tell you, however, most participants in
mediation have consulted attorneys and are aware of what
the law is able to provide him/her/the children if the matter
is litigated. Often, the law will give one person a stronger
position in negotiations, which has been true with same sex
couples in some areas of family law in the past. This article
will explore how the change in Maryland law permitting
same sex marriage has or may change the dynamic in
mediation of the termination of same sex marriages.

a brave new world, or not?
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Until recently, same sex marriages
were not recognized in Maryland,
even if performed in a state in which
same sex marriages constituted legal
marriages. In 1973, Maryland actually became the first state to define
marriage as a union between a man
and a woman, banning same sex
marriages and the legal protections
afforded each spouse when a marriage dissolves. As a result, same
sex partners coming into mediation
often had an imbalance in power
based on each party’s legal position
as to children, finances, and property. For example, if a lesbian couple
conceived a child during their relationship, only the biological parent
had custody rights under the law.
Or, if one party in a gay relationship adopted a child, he was the
“legal” parent under the law. This
was true even in situations where
the child was raised by both parties from birth. The biological/adoptive relationship gave that parent
the ability to completely cut off the
other party’s parenting rights. This
imbalance often led to agreements
that might not have been in the best
interests of a child, and instead was
one that furthered one party’s ability
to negatively impact the other, now
adverse party.
Then things began to change. In
February 2010, Attorney General
Doug Gansler issued an opinion
stating that valid same sex marriages performed in a state that permits same sex marriage could be
recognized under Maryland law. On
January 1, 2013, Maryland Family
Law, §2-201 was revised to provide
that “Only a marriage between two
individuals who are not otherwise
prohibited from marrying is valid in
this State” (Emphasis added). With
these changes in legitimacy of same
34
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sex marriages in Maryland, the family law arena changed for same sex
couples. And with that, mediation
between same sex couples changed
as well. Now, instead of one party
expecting a certain result on a particular issue, such as child custody
or alimony, both parties had to consider the Family Law Article of the
Maryland Code and how it might
impact their positions in a litigated
setting as well as during mediation. The answer to the question of
“What would a judge or master do?”
becomes less clear, creating a need
to explore one’s best alternative to
a negotiated agreement and one’s
worst alternative to a negotiated
agreement.
One area where this opens the
door to mediated agreements is in
the area of child custody. Any cou-

ple in the midst of a separation
and/or divorce marshals his/her
strongest arguments concerning the
best interests of their child. As with
any dissolving relationship where
parents will be living separate and
apart from one another, each parent comes to the table desiring the
ability to parent his/her child. The
truth about any parent’s separation
is that, regardless of who initiates
the separation, the decision is made
for all in that relationship, including
the minor child(ren). Often parties
come to mediation discussing “sole
physical custody” or “sole legal custody.” While the court can award
one parent sole decision making
authority regarding the major areas
of a child’s welfare (among which
are educational, religious and medical decisions), the term “sole” is not

so easily applied to physical custody. Unless one parent is deceased
or incarcerated, he/she will have a
right to spend some period of time
with his/her minor child.
Previously, unless both parties
adopted a child, one parent could
be denied legal and/or physical custody of his/her child because he/
she did not have a biological and/
or legal relationship with the child.
Prior to January 1, 2013, this often
meant that the biological or adoptive parent in a same sex relationship
could block his/her former partner
from having a relationship with the
child. While a mediator could use
the education approach (citing any
number of studies that indicate that
blocking the de facto other parent of
your child from a relationship with
the child could only harm that child,

At last, a prompt, confidential way Maryland attorneys
can help clients
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etc.), the fact is that the law would
have ultimately supported the biological/adoptive parent’s position
over the “non-legal” parent. Often,
the conflict between the parties,
and the dislike of one parent for
the other, can take precedence over
allowing a child to have a continued
relationship with non-legal parent.
With the revision of FL §2-201, the
dynamic changes. The change in FL
§2-201 allows the application of the
presumption of parentage to a child
born during a same sex marriage. In
most states with laws that permit the
marriage of same sex couples, the
presumption that a child born during the marriage is a child of both
parents has been applied, even in
cases where there has not been a second parent adoption. (See Debra H.
v. Janice R., ___NY 3d. ____, 2010 WL
175216 (N.Y.) Decided May 4, 2010).
In Maryland, this presumption has
been applied to allow the court to
reach the issue of the best interests of
the child in child access issues. And,
while historically in Maryland the
presumption is based on a marriage
between a man and a woman, there
are no indications it would not be
applied in same sex marriages as has
been done in New York. This presumption, as with all presumptions,
can be rebutted. However, there is a
strong public policy related to stability for children which has made such
a presumption in a marriage setting
difficult to rebut. As such it places
both parties to a marriage on equal
footing as far as the custody of children born during the marriage.
Now that both parents in a same
sex marriage enter mediation with
relatively equal claims to legal and
physical custody of the minor child,
the discussions can be shifted from
the likely legal outcome to the best
36
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interests of the child. And, while the
best interests of a child are always in
the eyes of the beholder, the discussion opens up and the possible resolutions become more numerous. The
solutions can be as creative as any
child access mediation. The power of
one parent to cut-off contact with a
non-legal parent is essentially gone,
except in extreme circumstances,
and each parent is able to discuss
his/her preferred resolution to the
co-parenting issues. An interesting
note: Many attorneys in states that
have allowed same sex marriages
for a longer period of time than
Maryland, such as New Hampshire,
recommend that the non-biologically related parent adopt as a second
parent even if the presumption of
parentage applies. Because it is a
rebuttable presumption, if the couple moves to a state that does not
allow same sex marriage and/or will
not recognize a same sex marriage
performed in a state that allows for
same sex marriages, the non-biological/adoptive parent could lose the
protection of the marriage regarding
parent rights.
The same is true in the payment of
child support. With the application
of the presumption of parentage,
Title 12 of the Family Law Article
would apply, with all of the requirements to support a minor child. In
most cases, this is not a major issue,
as the non-biological parent is often
happy to pay support in exchange
for his/her legally recognized role
as parent.
In the area of spousal support/
alimony, the ability of a court to
award alimony is created when the
same sex marriage dissolves, and
the 12 factors to be considered under
FL §11-106 come into consideration.
As with any unmarried couple that
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is separating, the application of FL
§11-106 was not available to same
sex couples until January 1, 2013
(unless their marriage was recognized pursuant to Attorney General
Gansler ’s opinion). As stated in
Turrisi v. Sanzaro (308 Md. 515, 520
A. 2d 1080 (1987)), “The purpose of
alimony is to provide an economic
means for both parties to deal with
their new, unmarried lives on their
own.” While duration of marriage
is one factor to be considered,(and
same sex marriages are a recent
development) it still provides an
area of discussion in mediation that
was previously precluded if only
the law were considered. It allows
a mediator to encourage a discussion of the intentions of support for
a financially inferior spouse and to
assist the parties in reaching a resolution of that issue in a fashion that
supports the family as a whole in
their new structure.
With the decision by the US Supreme
Court in United States v. Windsor,
570 U.S. ___ (2013),announced on
June 26, 2013, the landscape for dissolution of same sex marriages in
Maryland changed again, along with
how mediation of these matters can
be beneficial. By striking down the
Defense of Marriage Act, the tax
implications that are raised in dissolution of marriages now can be
dealt with in same sex marriages as
they have been in heterosexual marriages. The IRS may no longer deny
tax benefits to spouses in a same sex
marriage in the State of Maryland.
Spousal support can be discussed
in the context of shifting of the payment of tax from the higher earning
spouse to the lower earning spouse.
While the division of assets purchased together were part of mediated discussions in the past, those

discussion were focused more on the
issues of title, and perhaps an argument of unjust enrichment when the
assets were not jointly owned. Now
Title 8 of the Family Law Article can
be applied. Title 8 creates a marital
interest in any asset acquired during
the marriage, regardless of whether
it is titled in one party’s name. (This
can also be applied to certain debts
as well.) Title 8 sets out the exceptions to that provision (owned prior
to the marriage, acquired through
inheritance or a direct gift to one
spouse from a third party, excluded
through a valid agreement and/or
any assets traceable back to one
of those three categories). Title 8
provides the court with the authority to determine what the marital
assets are, determine their value,
and divide those assets in accor-

dance with the 11 factors under FL
§8-205 for equitable distribution of
marital property. The court also has
the authority to transfer title to a
marital home if the conditions of FL
§8-205(a)(2)(iii) are met. Again, this
opens the discussion between parties in a same sex marriage related to
how real and personal property will
be divided under the same conditions as a heterosexual couple who
are married. Title alone will no longer control in same sex marriages.
As a proponent of mediation, I
am always stating that mediation
is a better way to resolve conflict.
For me, this is even more true in
family settings where the need to
preserve the relationship of the
parents is of great importance for
the future health and well being
of the children. With the change

in Maryland law, same sex couples
who are divorcing are afforded of
the same rights and protections as
all married couples, especially under
Maryland state law. And children
are afforded the ability to know that
their relationships with both of their
parents will be stable and legally
recognized whether their parents are
of the same or opposite sex. Add to
that the ability of the courts to apply
the alimony and property distribution laws to same sex couples, and it
opens up mediated solutions for all
married couples, regardless of their
sexual orientation.
Ms. Paizs practices mediation through
The Mediation Center, located in
Ellicott City, Maryland. She also
provides mediation trainings and is
collaboratively trained.
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The Legal Needs
of Low-Income

LGBT
Marylanders

By The Honorable Shannon E. Avery and Aaron Merki

Marriage Equality: A Victory, But Not a Panacea
For same-sex couples in Maryland, 2012 was a victorious year. Marriage equality is profoundly significant to same-sex families, both pragmatically and symbolically. For low-income people, marriage
equality is, in essence, a short form contract that makes available thousands of rights, benefits, and
protections that had been either unavailable, or available only to same-sex couples with the means
to hire tax and estate counsel. In addition, marriage equality breaks down barriers to full integration
within communities, neighborhoods, workplaces, and for children of gay parents, in schools. There
are myriad other ways that marriage equality challenges stereotypes and hierarchies relating to
women, men, and transgender people. The purpose of this article, however, is not philosophical or
academic discourse. Rather, this article aims to outline the very real, ongoing, everyday legal needs
of low-income LGBT Marylanders that will persist in the wake of our marriage equality victory.
These legal needs include: employment and housing discrimination, domestic violence, school bullying, simple estate planning, and many more. Arguably, the hardest work is yet to be done.
To further illustrate this point, consider the Civil Rights movement, and the landmark case of
Brown v. Board of Education, 347 U.S. 483 (1954). Perhaps the greatest civil rights Supreme Court case
in American history, it in many ways marked the beginning—not the end—of the decades-long
battle to extinguish the reality of “separate but equal” from American schools. See e.g., Griffin v.
County School Board of Prince Edward County, 377 U.S. 218 (1964) (sometimes referred to as “Brown
II”). Indeed, the battle continues today. Although “the arc of the moral universe bends toward
justice,” setbacks for those charged with fighting for justice are not infrequent. Quote by Martin
Luther King, Jr.; See Parents Involved in Community Schools v. Seattle School District No. 1, 551 U.S. 701
(2007) (Articulating the “narrowly tailored” rule that effectively struck down school desegregation
schemes that employ race conscious policies). Likewise, the fight for women’s rights and equality
did not end with women’s suffrage, or Roe v. Wade.
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The LGBT civil rights movement
will continue for decades to come.
Lawyers and advocates dedicated
to LGBT rights must now turn their
efforts toward the most vulnerable
members of the LGBT community, and
the common struggles of LGBT workers and families, if we are to achieve
true and lasting equality for this population, and for LGBT people generally.

The Challenges Facing LowIncome LGBT Marylanders
Among the challenges faced by lowincome LGBT Marylanders, as they
strive to live full and productive lives,
are common, insidious stereotypes that
continue to persist at the lowest and
highest levels of society. In Romer v.
Evans, Justice Antonin Scalia described
gays and lesbians as an “elite class”
with “high disposable income” and
“enormous influence in media and politics.” Romer, Governor of Colorado, et al.
v. Evans et al., 517 U.S. 620 (1996). Justice
Scalia obviously hasn’t spent much
time in a Maryland District Court. This
myth of the politically powerful minority is both dangerous (similar propaganda was used to attack Jews leading up to World War II) and untrue.
During the fight for marriage equality,
there was constant messaging aimed at
articulating that “we are everywhere,”
usually meaning that we are your doctors, lawyers, ministers and friends. We
must also acknowledge, however, that
we are also working at McDonald’s,
supporting kids on a limited income,
unemployed, disabled, and homeless.
LGBT persons are, in fact, more likely
to be economically disadvantaged than
are non-LGBT persons. According to a
2009 Williams Institute Report, “[a]fter
adjusting for a range of family characteristics that help explain poverty, gay
and lesbian couple families are signifi40
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cantly more likely to be poor than are
heterosexual married couple families.”
Randy Albelda et al., Poverty in the
Lesbian, Gay and Bisexual Community i
(The Williams Institute, March, 2009).
Among the other findings contained
in that report: (1) “Children in gay and
lesbian couple households have poverty rates twice those of children in heterosexual married couple households;”
and (2) “Within the LGB population,
several groups are much more likely to
be poor than others. African American
people in same-sex couples and samesex couples who live in rural areas are
much more likely to be poor than white
or urban same-sex couples.” Id.
The economic disadvantages faced
by so many LGBT Marylanders, combined with persistent discrimination
and other marginalizing factors, starkly demonstrates that the remaining
obstacles facing low-income LGBT
Marylanders in their pursuit of socioeconomic stability for themselves and
their families are considerable.
  

The Road Ahead: What Are
The Challenges, And How
Are They Overcome?
The FreeState Legal Project is
Maryland’s only legal services nonprofit dedicated to this population, and one
of just a few nationwide. The authors
of this article are the Chair of the Board
of Directors and the Executive Director,
who have extensive experience serving
and representing low-income LGBT
persons. The following case summaries are just a representative sample of
cases that FreeState has handled:
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Discrimination: A gay man, who
was employed at a major retail chain,
was called derogatory names over a
period of time, physically abused –
including being thrown in a trash can

– and was then fired for no articulable
reason. An attorney, and member of
FreeState Pro Bono Attorney (PBA)
panel, represented him in a successful
lawsuit against the employer.
Family Law: The non-biological lesbian parent of a child and her partner
separated. Her former partner, who
was the child’s biological mother,
refused to grant visitation or joint
custody to the non-biological parent. While no second-parent adoption had been undertaken, the nonbiological parent was listed on the
child’s birth certificate. A FreeState
PBA attorney represented the client
in a successful custody suit against
the biological mother.
School Bullying: A transgender
girl was bullied for two years at
a Maryland high school. After filing approximately twenty bullying
reports with the school, the school
had failed to act or protect the girl.
One afternoon, she was called a
“tranny faggot” by a boy who perpetually bullied her. A fight ensued,
and the principal recommended
her for expulsion. FreeState represented her at the expulsion hearing,
explained that the school system was
in violation of federal and state laws,
and the student was reinstated with
guarantees from the school system
that sensitivity trainings for staff and
students would be implemented.
The experience of FreeState’s clients
is commonplace, as born out by cases
that have emerged around the country.
It seems that, almost daily, the national
headlines include a story about a bullied teen, a hate crime, or a victim of
employment or other forms of discrimination. Yet, most of these stories
go untold, as the people who live them

continue to reside in the shadows,
unseen and unheard, without an attorney or advocate to help them fight.
FreeState Legal is seeking to build a
model for low-income LGBT advocacy. FreeState’s services are strategically
being expanded beyond the Greater
Baltimore region, throughout the State to
Western Maryland, Southern Maryland
and the Eastern Shore, in order to advocate on behalf of low-income LGBT
Marylanders who are currently without
access to legal services for cases arising
from their LGBT status. FreeState plans
to continue the fight for LGBT rights
and justice, by protecting the rights
of individual LGBT citizens and families. Within a couple of years, any disadvantaged LGBT Marylander should
have access to counsel, for issues arising from their LGBT status. That will
require, however, the recruitment and
training of many more attorneys to the
cause. Interested attorneys (including
nonprofits that wish to partner with
FreeState) should contact the FreeState
Legal Project for information on how
to join.
In addition to legal services, there
remains a critical need for governmental advocacy. Public agencies around
the State continue to fall short in adequately meeting the needs of LGBT
Marylanders. For example, disadvantaged LGBT youth often fall into a
unique school – foster care – juvenile justice pipeline. If schools fail to
protect LGBT students as required by
Title IX, bullied LGBT students are
at a heightened risk of dropping out.
Lambda Legal, Facts: Gay and Lesbian
Youth in Schools, 1-2, available at:
http://data.lambdalegal.org/pdf/158.
pdf. If LGBT youth are placed in foster care, their foster parents are most
likely not trained or equipped to foster
LGBT youth. See Sullivan, C., Sommer,
S. and Moff, J., Youth in the margins:

A

report on the unmet needs of les-

bian, gay, bisexual, and transgender
adolescents in foster care (Lambda
Legal, 2001), available at http://jimcaseyyouth.org/sites/default/files/
documents/youthinthemargins_2001.
pdf; Feinstein, R., et al., Justice for all?
A report on lesbian, gay, bisexual and
transgender youth in the New York
juvenile justice system (Urban Justice
Center, 2001), available at http://
www.urbanjustice.org/pdf/publications/ lesbianandgay/justiceforallreport.pdf. Thus, LGBT youth are likely
to run away from their foster homes,
become homeless, and may engage
in commercial sex or petty crime in
order to provide for themselves. If
they end up in the juvenile justice
system, they are more likely to be sexually assaulted and otherwise abused.
Beck, A.J., et al., Sexual Victimization
in Juvenile Facilities Reported by Youth
2008-09 (Bureau of Justice Statistics,
2010), available at http://bjs.ojp.usdoj.
gov/content/pub/pdf/svjfry09.pdf.
FreeState Legal Project has joined with
several nonprofits and public agencies
in creating an LGBT Youth Roundtable,
which will spend the next 1-2 years

developing solutions to these and other
problems faced by LGBT youth.
While the major legislative battle
has been won, with the passage of
marriage equality and the defeat of the
referendum effort, efforts such as these
remain critical, and will remain critical
for years to come.
  

Conclusion
President Obama recently extrapolated
on the words of Martin Luther King
Jr., when he said “yes – the arc of the
moral universe bends toward justice,
but not on its own. It bends because
each of us in our own way has put
our hands on the arc. We bend it in the
direction of justice.” Access to counsel equals access to justice. If justice
is to be realized on an ongoing basis
for LGBT Marylanders, members of
the Maryland bar must help bend the
arc towards justice by making themselves accessible to members of the
low-income LGBT population.
Judge Avery is an Associate Judge for
the District Court of Maryland, Baltimore
City. Mr. Merki is Executive Director of the
FreeState Legal Project.
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The Evolution
Of Family Law,
Marriage And The
LGBT CommunityThe Long Road for Family
Recognition And The
Remaining Gaps In The
Patchwork Of Protections
By Susan Silber and Susan Francis

It is not easy to summarize the current state
of family law as it pertains to the lesbian,
gay, bisexual and transgender communities
(hereinafter “gay”, “lesbian”, “LGBT”, and
“same-sex” will be used interchangeably). This
area of law has been evolving rapidly and
promises to continue to undergo dramatic
changes in the future.
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It was only ten years ago that the
United States Supreme Court struck
down state sodomy laws criminalizing sexual activity between samesex partners. Lawrence v. Texas, 539
U.S. 558 (2003). Maryland’s sodomy law has never been repealed,
though the state has not charged
anyone with sodomy for a noncommercial, consensual, private
act since the late 1990s. M d. C ode
A nn ., C rim . L aw §§ 3-321, 3-222
(LexisNexis 2012). In addition to
the criminalization of their relationships, members of the LGBT
community were routinely labeled
by society as unstable, immoral, or
mentally ill. For example, homosexuality was listed as a psychiatric disorder in the Diagnostic
and Statistical Manual of Mental
Disorders (DSM) by the American
Psychiatric Association until 1973.
Susan D. Cochran, Emerging Issues
in Research on Lesbians’ and Gay
Men’s Mental Health: Does Sexual
Orientation Really Matter?, American
Psychologist, Nov. 2001, at 932.
Societal biases have correlated
with the stigmatization and marginalization of LGBT people in family
law matters. Historically, LGBT parents in Maryland had good reason
to fear they would lose custody of
their children. It was only about 30
years ago when state courts began
to decide that sexual behavior outside of marriage, in and of itself,
was not determinative of custodial
fitness. E.g., Davis v. Davis, 372 A.2d
235 (Md. 1977); Swain v. Swain, 406
A.2d 680 (Md. 1979). As recently as
15 years ago, access and visitation
rights of parents sometimes were
restricted based solely on sexual
orientation. That changed, however,
in 1998, when a lower court ruled
that a gay father could not visit with
44
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his child if his same-sex partner was
in attendance. Clarifying the standards a court should apply when
restricting visitation rights of a parent, the Court of Appeals held that
a court must find an actual adverse
impact on the child and a “nexus”
between the child’s emotional or
physical harm and their exposure
to the parent’s same-sex partner.
Boswell v. Boswell, 721 A.2d 662, 678
(Md. 1998). Without evidence of a
clear and direct connection between
harm to the child and the same-sex
partner ’s presence, a parent’s visitation rights may not be restricted.
This evidence-based requirement of
the Boswell nexus test also applies in
custody adjudications.
Even after adjudication premised
on stereotypes was proscribed, full
protection under the law too often
has remained elusive. Anecdotal evidence suggests that there are still
judges, court staff, and opposing
counsel who are prejudiced against
gay parents and individuals. Many
attorneys who practice in this area
have been compelled to develop an
understanding of which courts and
judges are more likely to treat all
families fairly under the law.
It is also extremely important for
legal practitioners to note that, in
addition to unequal treatment in
the legal system, gay individuals
may bring their own internalized
prejudices into the dispute. One gay
father settled for little access to his
children because he felt guilty that
his sexual orientation had caused
his divorce. Because we are obliged
to counsel thoroughly and sensitively, legal practitioners should be
mindful of such dynamics when
representing LGBT clients.
Thankfully in recent years, many
members of the LGBT communi-
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ty have grown in their own selfesteem, come out to their friends
and family, formed resilient families
with an LGBT partner or spouse,
and, in many cases, raised children
together. As the gay community
has evolved, family law has developed, and protections for LGBT
families have been strengthened.
Maryland’s debate about marriage
began in the early 1970s, when the
General Assembly passed a statute
defining marriage as between a man
and a woman. 1973 Md. Laws 574.
In 2006, Judge Brooke Murdock of
the Baltimore City Circuit Court
struck down the statute as a violation of the state’s constitution.
Judge Murdock stayed her decision,
however, and the Court of Appeals
overturned it in 2007 retaining the
exclusionary definition. Conaway v.
Deane, 932 A.2d 571 (Md. 2007).
A significant turning point
occurred in 2010 when Maryland
Attorney General Douglas Gansler
issued an opinion letter stating that
it was the position of his office that
Maryland could recognize valid,
out-of-state, same-sex marriages. 95
Op. Att’y Gen. 3 (Md. 2010). The
opinion concluded that, under the
principle of comity, a valid marriage
in one state is recognized as valid in
another state, and that the recognition of out-of-state, same-sex marriages did not implicate Maryland’s
public policy exception to this principle. Id. at 5. The executive branch
began to implement this advice prior
to any judicial opinions.
In May 2012, the Court of
Appeals recognized the out-ofstate marriage of a lesbian couple for the purposes of granting
them a divorce in Maryland. Port v.
Cowan, 44 A.3d 970 (Md. 2012). The
couple, who had legally married

in California, filed for divorce in
the Prince George’s County Circuit
Court. The judge held that because
the marriage was not legally recognized in Maryland, it could not
be legally dissolved by the state.
The Court of Appeals unanimously overturned this decision and
confirmed the Attorney General’s
Opinion that, under the principle
of comity and because same-sex
marriage did not trigger the state’s
public policy exception, an out-ofstate same-sex marriage should be
recognized. Id. at 977-78.
Full marriage recognition for
same-sex couples finally came in
2012, when the General Assembly
passed the Civil Marriage Protection
Act, which expanded the legal definition of marriage to “between two
individuals.” Md. Code Ann., Fam.
Law § 2-201 (LexisNexis 2012). In
anticipation of a referendum effort
to overturn the new law, the language of the bill delayed implementation of same-sex marriage until
January 1, 2013. The referendum
effort garnered enough signatures
to put the law to a statewide vote
in the November elections, but the
repeal effort failed when 52 percent
of Marylanders voted to retain the
law. Same-sex marriages began on
January 1, 2013.
The legal landscape also changed
at the national level this June when
the United States Supreme Court
issued its much-anticipated ruling in United States v. Windsor,
which invalidated Section 3 of the
Defense of Marriage Act (DOMA).
U.S. v. Windsor, No. 12-3074 (U.S.
June 26, 2013) (to be published
at 570 U.S. ___ (2013)). Section
3 of DOMA defined marriage as
exclusively between a man and a
woman for all federal purposes. 1
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U.S.C. § 7 (West 2013). The panoply of negative results for LGBT
families under DOMA included
everything from the inability to
collect Social Security spousal or
survivor benefits to the deportation of a non-citizen spouse unable
to claim marriage to a U.S. citizen
as grounds for immigration and
naturalization. The Court, in a 5-4
ruling, held that DOMA violated
the due process and equal protection principles protected by the
Fifth Amendment. Justice Kennedy
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writing for the majority, stated that
the “federal statute was invalid, for
no legitimate purpose overcomes
the purpose and effect to disparage
and to injure those whom the State,
by its marriage laws, sought to protect in personhood and dignity.”
Windsor, No. 12-3074, slip op. at 25.
As positive and monumental as
the Windsor decision inarguably is
for the LGBT community, at the
time of this writing, federal agencies and legal practitioners are only
beginning to address its practical
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effects. Married couples who reside
in states with full recognition of
same-sex marriage, like Maryland,
will have access to the over 1,000
federal benefits that were previously denied to them. However,
because of the size and complexity
of federal law, while some federal
regulations were changed almost
immediately to include same-sex
couples, other provisions may take
additional research. Some may
also require Congressional action.
By and large, though, LGBT mar-
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ried couples now will receive equal
treatment in areas of federal law
including taxes, employment benefits, and insurance.
One of the largest remaining hurdles preventing truly equal marriage recognition and relationship
benefits for same-sex couples is the
continued existence of Section 2
of DOMA, which the Windsor case
did not address. 28 U.S.C. § 1738C
(West 2013) (“No State, . . . shall be
required to give effect to any public act, record, or judicial proceeding of any other State…respecting
a relationship between persons of
the same sex that is treated as a
marriage under the laws of such
other State. . . .”). Under Section 2
of DOMA, a non-recognition state
may continue to refuse to acknowledge the valid same-sex marriage of
another state, but it remains unclear
what the ruling means at the federal
level for couples who were validly
married in a recognition state (or
country) who now reside in a nonrecognition state or who split their
time between jurisdictions. One
challenge in answering this question is that various statutes and
regulations determine marital status differently. For example, immigration law looks to the jurisdiction
where a marriage was performed to
establish its validity for immigration
purposes. As a result, USCIS began
issuing green cards to the same-sex
immigrant spouses of American citizens’ days after the Windsor decision was handed down. However,
other aspects of federal law rely on
the state of residence when determining the validity of a marriage
(for example, Social Security survivor benefits). The Office of Personal
Management has announced that
federal civil service benefits will be
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available to all married employees,
regardless of their state of residence
and President Obama has publicly
stated that his Administration will
press to provide federal marriage
benefits to all validly married couples, but the Administration will
likely face strong opposition from
conservative Members of Congress
where legislation is required.
The other practical implication of the continued existence of
Section 2 of DOMA is that married same-sex couples traveling in
the United States instantly become
legal strangers to each other in
non-recognition states. While it
is settled law that a court order
issued in one state will be given
full faith and credit in another, the
same weight of recognition does
not hold for other types of legal
processes, licensing, and certifications, or other executive or administrative actions. U.S. C onst ., art.

IV, § 1. These types of actions and
documents, including marriage
licenses and birth certificates, often
are not recognized by unfriendly
states because they are deemed
to be repugnant to that state’s
public policy. It is a short drive
from Maryland to Virginia, West
Virginia, or Pennsylvania, where a
married LGBT couple loses all legal
recognition of their relationship at
the state level as soon as they cross
the state line.
It is against this backdrop of the
evolution of protections that we
apply current Maryland family law.
Couples contemplating marriage
first have to decide if it is even
in their best interest to get married. Because of the aforementioned
issues, there can be adverse consequences to choosing to marry;
including issues with public benefits and an inability to keep one’s
sexual orientation status uniden-

September 2013

Maryland Bar Journal

47

tified when dealing with a discriminatory state or country – for
example, when attempting to adopt
internationally.
Because of Section 2 of DOMA,
marriage recognition is not a sufficient mechanism for protecting
gay parents and their children. The
Maryland Department of Health
and Mental Hygiene in February
2011 issued instructions to the birth
registrars to process birth certificates listing two mothers when
a lesbian couple is married at
the time of the birth. Letter from
Geneva Sparks, State Registrar and
Deputy Director, Vital Statistics
Administration, to Birth Registrars,
(February 10, 2011). Unfortunately,
a birth certificate based upon marriage is not complete protection.
Any time the family travels to a
non-recognition state, the state
may not recognize the birth certificate because it is based upon a
relationship status that the state
does not acknowledge. Under current law, there are two methods to
protect a non-biological parent’s
relationship with their child when
they leave a friendly jurisdiction:
a second-parent adoption or a parentage order.
A parentage order based on the
Estates and Trusts Article may provide protection beyond the birth
certificate in specific circumstances. M d . C ode A nn ., E st . & T rusts §
1-206 (LexisNexis 2013). However,
an adoption order remains the
best form of protection for outof-state recognition. It is vital to
note that many states do not grant
second-parent adoptions to samesex couples. Therefore, if your clients are contemplating relocation,
it might be advisable for them to
first complete the adoption process
48
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in Maryland.
Of course, with marriage also
come the legal intricacies of separation and divorce. Custody and
visitation rights are areas where
special consideration should be
taken for LGBT spouses. A secondparent adoption or parentage order
is vital to protect the rights of the
non-biological parent. In a recent
Montgomery County case, a lesbian
couple conceived a child through
artificial insemination, then were
married, and both mothers were
named on the child’s birth certificate. Unfortunately, the couple
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separated and the non-biological
mother was denied access to her
child by the biological mother.
Opposing counsel filed a motion
for partial summary judgment and
argued in court proceedings that
the non-biological mother was not
a legal parent and had no rights
to the child that the couple had
planned together for years based
on an oversimplified theory that
a non-biological parent could not
be a legal parent because she was
neither related biologically nor had
she adopted. Because the couple
were married and together had con-

sented to the artificial insemination,
the judge denied partial summary
judgment. If the parties had completed a second-parent adoption or
parentage order, there would have
been no argument about the parental status of either parent.
A second-parent adoption also is
essential because Maryland’s de facto
parenting rights provide almost no
protection to unmarried, non-biological parents. The Court of Appeals
has made the burden of establishing
visitation or custody by a de facto
parent almost insurmountable. In
Janice M. v. Margaret K., the nonbiological mother, who had raised
the child since birth and served as
joint functional parent until the child
was seven years old, was denied
visitation by the Court. 948 A.2d 73
(2008). The Court held that the nonbiological mother would have to
meet the “exceptional circumstances” test that is required for a thirdparty attempting to overcome the
right of the biological parent to deny
all access to a child. Id. at 93. Note
again that the Montgomery County
Circuit Court explicitly rejected the
application of the extraordinary circumstances doctrine when the dispute is between two married samesex parents.
Same-sex couples in Maryland
must also consider that it may be
exceedingly difficult to dissolve
their marriage if they relocate to
one of the 37 non-recognition states
where a court likely will not recognize the marriage even for the purpose of dissolving it. Even among
states offering recognition, there
can be confusion. Until a recent
opinion letter from the Attorney
General’s office, it was difficult to
dissolve civil unions and domestic
partnerships from other jurisdic-

tions in a Maryland court. 97 Op.
Att’y Gen. 72 (Md. 2012). Several
trial courts have now granted dissolutions. It is critical that any past
state-recognized relationship status
with ex-partners be resolved before
a couple marries in Maryland.
As practitioners know, ending a
relationship involves not only the
divorce itself, but also the resolution of all issues arising out of the
marriage. In most divorce cases,
the length of the marriage carries significant weight in determining the equitable division of
property and the appropriateness
of alimony. This presents a problem for legal professionals working with LGBT couples who could
not marry in Maryland until early
in 2013. Consider a lesbian couple
who have been in a committed relationship for 20 years, purchased all
of their property and other items
jointly, and made all of their decisions together during that time,
but only married recently after the
Civil Marriage Protection Act took
effect. Does the judge look at the
entirety of the “marital” relationship, or only at the period since the
marriage license?
Marriage for same-sex couples
is relatively new and the law is
evolving at an accelerated pace.
Massachusetts was the first state to
allow same-sex marriages in 2004.
Nine years later, 13 states (California,
Connecticut, Delaware, Iowa,
Maine, Maryland, Massachusetts,
Minnesota, New Hampshire, New
York, Rhode Island, Vermont, and
Washington) and the District of
Columbia have adopted full marriage equality for LGBT couples.
Colorado, Hawaii, Illinois, Nevada,
New Jersey, and Oregon recognize
civil unions. Countries that have

implemented national marriage
equality are Argentina, Belgium,
Canada, Denmark, France, Iceland,
the Netherlands, New Zealand,
Norway, Portugal, Spain, South
Africa, Sweden, and Uruguay.
Approximately 30 other nations
recognize some legal status for gay
couples.
While marriage equality transforms the promise of fair treatment in family law, there remain
many complicated and unresolved
issues ahead. Because of these complexities and the developing law,
mediation and collaborative law
are often particularly beneficial in
cases involving LGBT couples and
families. Many same-sex families
may remain unmarried or will have
substantial periods of their relationship where marriage was not an
option. Parties can be encouraged to
shape their agreements to address
their children’s needs and expectations where precedents may not be
applicable. Attorneys may be called
upon to help parties maintain relationships and connections within
a small community, and to fashion
resolutions that include and contemplate extended family relationships that might encompass known
sperm donors and their spouses,
surrogates, past partners, and others. It is essential as practitioners
that we think through the unique
potential consequences to our
LGBT clients as the law continues
to evolve and adapt.
Ms. Silber is the senior partner at Silber,
Perlman, Sigman & Tilev, P.A. She may
be reached at silber@sp-law.com. Ms.
Francis is the Foreclosure Prevention
Project Manager at the Maryland
Volunteer Lawyers Service. She may be
reached at sfrancis@mvlslaw.org.
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You Have Requested An Opinion Concerning Whether You
Can Describe Your Pursuit Of An Advanced Law Degree
On Your Resume and Business Cards Without Violating the
Prohibition In the Rules Regarding Specialization
ETHICS DOCKET 2013-05
You are a Maryland attorney and
you have enrolled in an educational program at American
University’s Washington College
of Law. The University describes
the program as part of its “Areas
of Specializations” and you are
pursuing a degree in the Program
on Law & Government, with a
focus on Health Law & Policy and
Administrative Law & Practice. You
described the program as leading
to an LL.M. in Health Law, and the
Associate Director of the Program
has indicated that the study leads
to an LL.M. in Law & Government,
with a specialization in Health Law
that is granted by the Program on
Law & Government.
During your studies, you would
like to reflect the area of specialization on your resume and
on business cards. You do not
intend to solicit clients with this
information, but plan to share
the information with potential
employers and for networking
purposes. In doing so, you want
to ensure that you do not run
afoul of the Ethics Rules.
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Main Rules to Consider
Rule 7.4 provides:
a. A lawyer may communicate
the fact that the lawyer does
or does not practice in particular fields of law, subject to
the requirements of Rule 7.1. A
lawyer shall not hold himself
or herself out publicly as a
specialist.
b. A lawyer admitted to engage
in patent practice before the
United States Patent and
Trademark Office may use the
designation “Patent Attorney”
or a substantially similar designation.
Rule 7.1 provides, in pertinent part:
A lawyer shall not make a false
or misleading communication about
the lawyer or the lawyer’s services.
A communication is false or misleading if it:
a. Contains a material misrepresentation of fact or law, or
omits a fact necessary to make
the statement considered as a
whole not materially misleading;
b. Is likely to create an unjustified
expectation about results that
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lawyer can achieve, or states
or implies that the lawyer can
achieve results by means that
violate the Maryland Lawyers’
Rules of Professional Conduct
or other law;

Analysis
Rule 7.4 prohibits a lawyer from
holding himself out publicly as a
specialist. Although some jurisdictions have established programs that
certify attorneys in particular areas
of the law, Maryland has not adopted a certification process. This leaves
the prohibition of the Rule subject to
no exceptions.
Limiting the audience to prospective employers and networking,
rather than for client communications, does not alter the effect of the
Rule. Regardless of whether you
communicate a specialty to potential clients, potential employers, or
even potential colleagues, the Rule
applies. In this respect, Rule 7.4
supplements Rule 7.1, which prohibits a lawyer from making false or
misleading statements about himself
or his services. To the extent that a
lawyer might claim to be an expert

Let Priority Process Serve
Your Legal Documents!
or a specialist in a particular field,
the claim suggests a certain quality
of work or results that a client could
expect. Both Rule 7.1 and Rule 7.4
seek to avoid the creation of unjustified expectations by the public.
The Committee usually has
addressed the effect of these Rules
in the context of advertising, but the
same principles apply to the material you place on a resume or business
card. The effect of the Rule disallows
the use of phrases that would indicate a specialty. For example, you
cannot note an area as a specialty, nor
can you indicate that you are seeking
a degree in an area of specialization, even if the school you attend
describes the program in that manner. The Committee has previously
opined that the prohibition extends
to similar descriptions, including the
use of the term “expert” in place of
“specialist.” See Ethics Op. 2012-01
and Ethics Op. 00-21.
While it is not the practice of the
Committee to approve or disapprove materials or to comment on
the substantive content of the materials, we encourage you to review
Rules 7.1 and 7.4 closely. Although
a lawyer cannot hold himself out as
a specialist or expert, the Rule permits a lawyer to communicate the
actual areas in which he engages
in the practice of law. For example, a lawyer can note practice
areas, such as medical malpractice defense, family law, criminal
defense, etc. When described as
an “area of practice,” the notations do not violate Rule 7.1 or
Rule 7.4, as long as the description
is factually accurate. This same
approach would apply to a resume
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and allow a lawyer to describe a
particular program of study on a
resume or a degree that a lawyer
is pursuing, as long as the description is accurate and does not
describe the course of study as a
specialty or expertise.
For the course of study you plan
to pursue, it appears that it leads
to an LL.M. in Law & Government,
with an “area of specialization”
within the Law & Government
program. While you cannot use

The

the description provided by the
school, you can state that you are
a candidate for an LL.M. in Law
& Government concentrating on
Health Law. Even using the word
“concentration” as used on the
school website might avoid the
prohibition of the Rules. These
alternate terms are more akin to the
description of undergraduate studies with a major in one area and a
minor in another, neither of which
claims an expertise or specialty, but

simply note that enough credits
were taken in an area to qualify
for the description. Similarly, by
avoiding the use of terms that suggest an expertise or specialization,
you can comply with the dictates of
Rule 7.1 and Rule 7.4.
The Committee hopes that it
has addressed your inquiry and
thanks you for your interest. Our
opinions are available online at
www.msba.org.
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When Zeal Meets Dishonesty
Rule 4.1 of the Maryland Lawyers’
Rules of Professional Conduct, entitled “Truthfulness in Statements to
Others” provides that:
(a) In the course of representing
a client a lawyer shall not knowingly:
(1) Make a false statement of
material fact or law to a third
person; or
(2) Fail to disclose a material
fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client.

supposed to be zealous partisans
of their clients, they must draw
the line at lying. The law generally and all lawyer codes of conduct have always been clear that
a lawyer may not make misrepresentations to a court, a client,
or to a third person. Rule 4.1(a)
recodifies the traditional rule that
a lawyer’s word is his bond.
Ausherman, id. at 446 (quoting 2
Geoffrey C. Hazard, Jr. & W. William
Hodes, The Law of Lawyering § 37.2).

Often, compliance with this Rule
takes little or no effort, after all,
the lawyer only need to tell the
truth to avoid possible exposure to
professional discipline. But while
a lawyer is required to be truthful when dealing with others on a
client’s behalf, a lawyer generally
has no affirmative duty to inform
an opposing party of relevant facts.
See Rule 4.1, Comment [1]. Under
generally accepted conventions in
negotiation, for example, certain
types of statements ordinarily are

(b) The duties stated in this
Rule apply even if compliance
requires disclosure of information otherwise protected by
Rule 1.6.
Rule 4.1, on its face, is not complex. Rule 4.1 prohibits an attorney
from knowingly deceiving a third
person, including an opposing counsel, during the course of representing a client. The misrepresentation
may be either direct or by of a failure to disclose. It also must involve
a fact or the law that is material,
which necessarily must be evaluated
on a case-by-case basis. Ausherman v.
Bank of America Corp., 212 F.Supp.2d
435, 449 (2002).
In its simplest application, Rule
4.1(a) merely codifies a simple
proposition: although lawyers are
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not taken as statements of material fact. See Rule 4.1, Comment [2].
Estimates of price or value placed
on the subject of a transaction and
a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the
existence of an undisclosed principal except where nondisclosure
of the principal would constitute
fraud. Id. Additionally, while the
term “material” is not defined in
Rule 4.1 or its commentary, it is not
a difficult concept to comprehend.
Ausherman, id. at 449. A fact is material to a negotiation if it reasonably
may be viewed as important to a
fair understanding of what is being
given up and, in return, gained by
the settlement. Id.
Despite the clarity of Rule 4.1,
Art Hinshaw & Jess K. Alberts
demonstrated in Doing the Right
Thing: An Empirical Study of Attorney
Negotiation Ethics, 16 Harv. Negot.
L. Rev. 95 (2001), that an alarming
percentage of attorneys, for several possible reasons, would choose
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to violate Rule 4.1, inter alia, in
the face of a request by a client
to assist in a fraudulent prelitigation settlement scheme. The study
presented a hypothetical negotiation scenario where the participant
attorney represented a client who
believed his former girlfriend had
infected him with a sexually transmitted disease, the “DONS virus.”
p. 116. In response to a letter from
his former girlfriend admitting she
had had the disease for the duration of the relationship, the client
took two DONS home tests, both
of which were positive. Id. After
he threatened to sue her, the former
girlfriend suggested their respective attorneys meet to negotiate
the appropriate amount of damages. Id.
The participating lawyer is
placed moments before the settlement negotiations are about to
begin. Id. The client then reveals
to the lawyer that the results of
his two earlier DONS tests turned
out to be false positives and that
he does not have the disease. Id.
Nevertheless, the client, who is still
angry with his girlfriend, wants to
punish her for the agony caused
by her reckless behavior and asks
the attorney to refrain from revealing the fact that he does not have
the disease during the negotiation.
Id. Lawyers who refused to follow
the client’s initial request or were
not sure how they would respond
were given a follow-up scenario
that altered the client’s request: that
the lawyer had permission to disclose the client’s true DONS status
only if directly asked about it. Id.
at p. 119.
Nearly one-third of the participating attorneys indicated that
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they would agree to one of the clients two requests to engage in the
fraudulent scheme, half indicated
that they would refuse the client’s
requests, and the remaining twenty
percent either indicated that they
were not sure how to respond to
both requests or refused one request
and were not sure how to respond
to the other request. Id. at 99. The
results are not only shocking, but
as the study points out, do not take
into account the real-life pressures
that could not be emulated in the
study, suggesting that a larger percentage of attorneys may have chosen to abide by the client’s requests,
in violation of Rule 4.1.
The handling of a lawsuit
and its progress is not a game.
Ausherman, id. at 447 (quoting In
Virzi v. Grand Trunk Warehouse and
Cold Storage Co., 571 F.Supp. 507
(E.D.Mich.1983)). While the duty
imposed by Rule 4.1(a)(1) may be
a narrow one—not to misrepresent
knowingly facts or law material to
the negotiation—it is also an absolute one. Id. There is an absolute
duty of candor and fairness on the
part of counsel to both the Court
and opposing counsel. Id. While
counsel has a duty to zealously
represent his client’s interests, that
zealous representation of interest
does not justify a withholding of
essential information or the making of material misrepresentations.
See id. Rule 4.1 creates a floor below
which lawyer-negotiators may not
go and attorneys must realize that
the closer they get to that floor, the
bigger the risk of running afoul of
Rule 4.1. See Ausherman, id. at 451.
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