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Closing?
to Consider in Advance of Closing
By J. Paul Rieger, Jr.

M

ost real estate lawyers have a better than
passing familiarity with bankruptcy law. The
economic downturn of 2008 forced many
“dirt lawyers” to become conversant with the arcane
and often counter-intuitive world of bankruptcy. We
understand that the filing of a bankruptcy petition
creates a bankruptcy estate and triggers an automatic
stay. But, the devilish details of bankruptcy law often
frustrate a debtor or purchaser’s efforts to close on a
sale or financing of property in ways that cannot be
easily predicted. Enter, now, the sometimes paradoxical
universe that inhabits the intersection of real property
and bankruptcy law.

July 2013
2012

Maryland Bar Journal

5

Of Course I Can Sell
the Property
Debtors often believe that filing a bankruptcy petition frees them from creditors and opens the door to an orderly sale or refinance of their property.
This “big picture” view is, of course,
stifled by the actual requirements of
the Bankruptcy Code. The filing of
the bankruptcy petition commences
the case and creates an estate comprised of all legal or equitable interests of the debtor in property. When
a debtor files a Chapter 7 petition,
“a comprehensive conveyance by the
debtor to the Chapter 7 trustee takes
place.” In re Panholzer, 36 B.R. 647
(Bankr.D. Md.1984). As long as the
property remains part of the bankruptcy estate, a sale of the property
must be approved through Section 363
of the Code which requires notice and
a hearing. Many Chapter 7 debtors,
however, mistakenly equate the entry
of their discharge order with the completion of the process and attempt to
close on their property, prematurely.
The discharge of the debtor’s debts
in a Chapter 7 often occurs before the
trustee has completed the evaluation
of the property of the estate and well
before conclusion of the bankruptcy
process. An unauthorized transfer
based on the mistaken belief that the
discharge clears the property, can be
unraveled by a Chapter 7 trustee under
Section 549(a), and probably would be,
if the trustee believed that the property
provided economic value to the estate.
This, of course would be disastrous for
a purchaser or title insurer.
Ultimately, if and when the trustee
determines that there are no assets
with available equity, the trustee will
file a “no asset and no distribution”
report. Again, this is sometimes seen
by debtors as an indicator that they
may now close on a sale of their prop6
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erty. But, unfortunately, the “no asset”
filing by the trustee does not end the
case. Only when the case is formally
“closed” would an asset not administered by the trustee be deemed
“abandoned” back to the debtor, and
free of bankruptcy per Section 554(c).
This scenario is often frustrating for
the debtor. The trustee has certified
that the estate has been fully administered, but Bankruptcy Rule 5009 provides a minimum 30-day period for
objections to be filed by the United
States Trustee or a party in interest
prior to the technical closing of the
case – thus delaying the real estate
closing. But is there any harm in
moving forward with the real estate
closing, notwithstanding the technical title of the trustee and jurisdiction
of the Bankruptcy Court? Experience
teaches that, occasionally, new information may come to light regarding
the value of an asset, enabling the
trustee to withdraw the “no asset”
report – which could directly affect
the status of the property sold. This
possibility creates uncertainty and
could impact the marketability of title
for the brave souls electing to close
on their real estate transactions in the
face of such risk.
Similar issues often arise in Chapter
13 cases. Chapter 13 plans generally
run for a three to five-year period with
the debtor receiving a discharge upon
completion of the plan. Naturally,
the prospects for a sale or refinance
may arise during the pendency of the
plan. But plans conforming to Local
Bankruptcy Rules provide that, unless
the case is dismissed, title will not
revest in the debtor until the debtor is
granted a discharge or upon closing of
the case. Dismissal of the case, Court
approval for the transaction under
Sections 363 or 364, or early completion of the plan would be required.

The “No-Consideration” Deed
Related to the problem of the unauthorized sale or refinance is the problem of the “no consideration” deed.
Misguided debtors will sometimes
attempt to improve their ability to refinance while in bankruptcy by signing
over their interest in the property to a
co-owner or spouse who is considered
more credit worthy. This suggestion
is sometimes made by well-intended
mortgage brokers who request having
the debtor “removed from the deed” for
this purpose. The co-owner or spouse
then goes forward with the refinance.
The deed and resulting refinance, of
course can be avoided and the possibility of an avoidance action would linger
as a cloud on title for up to two years
following the transfer. Section 549(d).

The Non-Scheduled Asset
Occasionally, property that should be
scheduled is not. Parties with future
interests such as vested remainders
or having rights of survivorship, such
as a joint tenant who is not in present
possession of the property, sometimes
do not perceive such to be assets that
must be scheduled. Years after the case
is closed, the former debtor may take
over possession of the property and
seek to sell or finance the interest. As
closing approaches and title is checked,
the title examiner may discover that
the property is trapped in bankruptcy
limbo – technically part of the debtor’s now dormant bankruptcy estate
under Section 554(d), but never actually abandoned upon the closing of the
case. Bowie v. Rose Shanis Fin. Servs.,
LLC, 160 Md. App. 227, 862 A.2d. 1102
(2004). To solve the problem, the seller
would have to seek to re-open of the
bankruptcy case to schedule the asset
– which, of course, may greatly interest
the trustee and creditors.

Timing is Everything
These days, when a Chapter 7 trustee
(or debtor under a Chapter 11 or 13)
decides to sell, the property is likely
to be “underwater,” with the value
of liens vastly exceeding the value of
the property. In those cases, a Section
363(f) sale “free and clear of liens and
interests” would be required in order
to clear the title for the purchaser.
Such motions and orders approving
the sale are often perfunctory and consensual. Because the purchaser may
be subject to financing rate locks and
deadlines, there is often a mad rush to
close as soon as the approval order is
entered. But a well-intended Federal
Bankruptcy Rule often rears its head
to throttle down the engines of commerce. Specifically, Rule 6004(h) provides for a 14-day stay following any
order approving a sale of property.

The stay is intended to provide a
potential appellant with a realistic
opportunity to appeal during the concurrent 14-day appeal period. Without
the stay, the sale could go forward
during the appeal period, ultimately mooting the effect of the appeal.
Specifically, Section 363 (m) provides
that “[t]he reversal or modification
on appeal of an authorization under
subsection (b) or (c) of this section of
a sale or lease of property does not
affect the validity of a sale or lease
under such authorization to an entity
that purchased or leased such property in good faith, whether or not such
entity knew of the pendency of the
appeal, unless such authorization and
such sale or lease were stayed pending appeal.” Fortunately, the 6004(h)
stay can be modified or eliminated
by the Court and prudent bankruptcy

counsel request the elimination of the
6004(h) stay in the motion to sell.
But failure to eliminate the stay, particularly in consensual cases where no
appeal is foreseeable, can delay closing for the 14-day appeal period to the
frustration of seller and buyer alike.

Discharge of Debt vs.
Lien Avoidance
Many real estate closings are delayed or
killed due to a lack of understanding of
the effect of a bankruptcy discharge. A
standard discharge order voids a judgment to the extent that the judgment is
a determination of the debtor’s personal
liability for a dischargeable debt. But
the discharge order has no effect on
liens that have attached to the debtor’s
property prior to the filing of the petition. Liens, unless specifically voided,
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ride through the bankruptcy unaffected.
Cen-Pen Corp. v. Hanson, 58 F.3d 89 (4th
Cir. 1995). Many debtors do not understand the subtlety of the distinction and
closings are often delayed or terminated
due to last minute negotiations with lien
creditors. Of course, a bankruptcy trustee has many tools with which to avoid
certain liens. But unless those weapons
are used during the course of the bankruptcy, it may be too late once the bankruptcy case has been closed. Reopening
a case is discretionary with the Court.
Hawkins v. Landmark Finance Co., 727
F.2d 324 (4th Cir.1984). And as stated in
In re Hylton, 2010 WL 3282592 (D. Md.
August 19, 2010) (Mannes, J.), a case
where reopening was denied for a debtor that sought lien relief for a property
that had not been initially scheduled,
“the purpose of Section 522(f) of the
Bankruptcy Code is to ensure debtors a
fresh start …[not a] flying start…”.

Tenants By the Entireties
Every good dirt lawyer knows that a
judgment against one spouse in a tenancy by the entireties cannot attach to
the real property. Naturally, shouldn’t
the same apply to a bankruptcy by
one spouse? Of course, such is not the
case. Greenblatt v. Ford, 638 F2d 14 (4
Cir.1981). Upon the filing of the petition
by one spouse, the entireties property
becomes part of the bankruptcy estate.
If property is sold under Section 363(h),
the non-filing spouse receives a right
of first refusal per Section 363(i), and,
if not exercised, the trustee is required
to distribute the proceeds of the sale in
proportion to the interests of the bankruptcy estate and non-filing spouse.

The Severed Joint Tenancy
The filing of a Chapter 7 petition by
a joint tenant debtor severs the joint
tenancy. In re Panholzer, 36 B.R. 647
8
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(Bankr.D. Md. 1984). Most title examiners are aware of Panholzer, but many
will report that, due to the severance,
judgments solely against the filing joint
tenant that would not have attached
pre-severance, attach as liens. This,
unfortunately, fails to take into account
the operation of the Section 362(a) automatic stay, which would, contemporaneously, prevent lien attachment. In re
Yun Chin Kim, 288 B.R. 431 (Bankr.D.
Md. 2002). As unsecured debts, the
judgments, if dischargeable, would
typically never become liens against
the property. This misunderstanding
can often lead to delays for a former
debtor seeking to close on a sale or
financing of property, subsequent to a
completed bankruptcy.
More frustrating, however, can be
the effect on the non-filing, former
joint tenant. Suddenly, judgments
against the non-filing tenant attach as
liens to that tenant’s 50 percent interest in the property. The right of survivorship is, likewise, destroyed often
to the surprise of a surviving, former
joint tenant who may have presumed
succession to 100 percent of the property. When selling, such a former joint
tenant is often unhappy to learn that
a 50 percent interest is now held by
a theoretical personal representative
under an as yet unfiled estate.

Timing is Everything,
Part Two
In Maryland, a judgment attaches to
a judgment debtor’s interest in afteracquired property. Kingsley v. Makay,
253 Md. 24, 251 A.2d 585 (1969). Title
examiners find and report judgments,
including those entered against the
title holder prior to acquisition of title.
Sometimes forgotten, however, is the
possibility that the underlying debt
represented by a judgment may have

been discharged prior to the title-holder’s acquisition of title. Presuming that
the particular judgment represented a
dischargeable debt, once the judgment
is discharged it cannot create a lien
on property subsequently acquired
by the debtor. In re Birney, 200 F.3d
225 (4th Cir. 1999). Again, closings are
sometimes delayed while these difficult lien issues are resolved.
Not every debt is dischargeable,
though, and it may be difficult to
access creditor information from older
bankruptcy cases. As dirt lawyers, we
recognize the importance of confirming that the particular debt was scheduled and effectively discharged in the
case. The notion that a debt could be
discharged without scheduling tends
to upset the equipoise of our real property existence. However, a consistent
line of cases stands for the proposition that requests to reopen Chapter
7 “no asset” cases, solely for the purpose of scheduling a missed creditor, will be declined. The Courts view
such as a waste of judicial resources,
because Section 727(b) discharges all
prepetition debts, including unscheduled debts, except in cases where the
omitted creditor has been deprived of
the opportunity to timely file a proof
of claim. Section 523(a)(3). And, as
explained in In re Harmon, 213 B.R. 805,
(Bankr. D.Md. 1997), “In a Chapter 7
no–asset case, Section 523(a)(3)(A) does
not apply because no bar date is set
for filing claims. Therefore, creditors
are not deprived of anything by the
inability to file a timely claim because
it is not necessary to file claims in no–
asset cases. … Therefore, unscheduled
prepetition debts in a no–asset case, in
which no bar date was set, that do not
arise out of fraud, false pretenses, false
representation, defalcation while acting as a fiduciary, embezzlement, larceny, willful or malicious injury by the
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of such will be to bring the stripped lien
back to life, most likely making the sale
or refinance impossible.

Foreclosures and Lift Stays

debtor, or in the course of divorce or
separation not already listed in Section
523(a)(5), are discharged.”

The Stripped Lien
That Wasn’t
In Maryland, a Chapter 13 debtor may
strip-off a wholly unsecured junior
mortgage lien against the debtor’s
principal residence. Johnson v. Asset
Management Group, LLC, 226 B.R. 364,
(Bankr.D. Md. 1998). However, Section
10
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349(b)(1)(C), provides that if the debtors’ case is dismissed or the plan is not
completed, the junior lien will “spring
back” to life. Many Chapter 13 debtors,
when presented with the opportunity
to sell or refinance, utilize the simplest
means available: the dismissal of the
case. Presuming the case had not been
previously converted, Section 1307(b)
provides that a debtor may request
dismissal “at any time” and that when
such a request is made, the court “shall”
dismiss the case. The unfortunate result

It is unquestioned that “if properties
are to be saved from foreclosure, the
debtor must file for bankruptcy before
the auction takes place.” In re De
Souza, 135 B.R. 793 (Bankr.D.Md.1992).
Oftentimes debtors file bankruptcies
following a foreclosure sale, sometimes with the mistaken belief that
the filing will void the sale and save
the property, but more often to prevent deficiency claims or imminent
dispossession. In re De Souza and its
progeny indicate that the 362 automatic stay applies even after the sale
has occurred to prevent further action
in the foreclosure case and that a lift
stay is required “to allow the process
of ratification (and Debtor’s objections thereto, if any) to be completed and upon ratification the legal
title to be reunited with the equitable
title by settlement upon the auction
contract.” In re Denny, 242 B.R. 593
(Bankr.D.Md.1999). Despite the unambiguous holdings of these cases, a significant number of foreclosure trustees
simply will not file to lift the stay if the
bankruptcy petition was filed following the foreclosure sale or following
ratification of the sale. This likely strategic decision often causes last minute
closing problems and delays as parties
are forced to deal with the prospects of
obtaining an annulment of the stay or
potentially running afoul of a debtor’s
rights under bankruptcy law.

The Deed In Lieu Dilemma
The deed in lieu of foreclosure is a practical and increasingly utilized form of
foreclosure mitigation. Sales by REO

“real estate owned” lenders to new purchasers have increased dramatically in
recent years. However, deeds in lieu
present certain creditors’ rights risks for
the ultimate purchaser of the deed in
lieu property. A deed in lieu may become
an inadvertent, technical preference or a
potential fraudulent transfer, should the
grantor file bankruptcy. As for preferences, Section 547(b)(4) provides for a
presumption of insolvency with respect
to transfers made by the debtor during
the 90-day period prior to filing. A bankruptcy trustee can avoid a deed in lieu,
which by nature is a transfer to a creditor
on account of an antecedent debt, recorded within the 90-day period, if the deed
in lieu enables the creditor to receive
more than it would have received upon a
Chapter 7 liquidation. 11 U.S.C. § 547(b)
(5). Likewise, Section 548(a)(1) permits a
trustee to avoid a technical “fraudulent”

transfer of a debtor’s property made
within one year before the filing date,
if the transfer was for less than reasonably equivalent value and the debtor
was insolvent, or was made insolvent by
the transfer. Many title insurers impose
a “cooling-off” requirement, unwilling
to insure a transfer from a REO lender
that acquired by deed in lieu, for at least
90 days following the deed in lieu transfer, unless additional creditors’ rights
exceptions are taken in the purchaser’s
and new lender’s policies. The transfer
by deed in lieu, however, is deemed
complete upon recording, not upon
execution. In re Freedlander, 107 B.R. 88
(Bankr.E.D.Va.1989). Most REO lenders,
though, will not record the deed in lieu
until an ultimate purchaser has been
identified and is ready to close – meaning that the 90-day clock will not even
have begun to run at the time of closing.

This scenario often leads to delays in
closing as title insurer and the parties
negotiate additional title exceptions or as
the title insurer obtains satisfactory information verifying that the property was
sufficiently “under water” at the time of
the deed in lieu transfer so as to meet the
relevant economic tests under the preference and fraudulent transfer statutes.
To conclude, all of the above scenarios do actually occur and some on
a fairly routine basis. In the face of
evolving bankruptcy law, we dirt lawyers must remain aware of the many
odd ways in which a bankruptcy can
tank a potential real estate closing.
Mr. Rieger is Senior Underwriting
Counsel for First American Title Insurance
Company in Maryland. He currently
serves on the MSBA Real Property Section
Council and is a member of the Section’s
Legislative Committee.

Buying a home? There’s never been a better time to check out Rosedale Federal. We’re offering some of our lowest
mortgage rates in years. And you can rest assured, your loan will stay right here, because we’ll never sell your loan
to out-of-town lenders. So call or visit us today, and let us be the first to say, “Welcome home.”

Visit us at rosedalefederal.com or call 410-668-4400.
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The Mortgage
Crisis:
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Application Overreaction
By Searle E. Mitnick and Jeffrey Nadel
Preface

At a meeting of the

MSBA Real Property Section Council in November 2012, Jeffrey Nadel, Chair of
the Section’s Foreclosure Committee and an experienced real estate lawyer, concentrating in all matters relating to mortgages, was complaining about the ordeal
he had endured in refinancing the mortgage on his personal residence. Searle
Mitnick, another highly experienced real estate practitioner concentrating in
representation of real estate and business clients, and who also sits on the Section
Council, voiced total agreement with Jeffrey’s views, having recently experienced
the same unpleasant process.
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There were factors common to
Jeffrey’s and Searle’s situations. In
both cases, the amount of the loan
was comfortably within their ability
to pay. The appraised values of the
properties were more than sufficient
to support the mortgage amounts.
Both had excellent credit history.
Notwithstanding these facts, they
found that refinancing a residential
mortgage, which used to be a fairly
simple process, had become a nightmare of paperwork and logistics.
The sense of the discussion at the
meeting was that although reforms
were obviously needed in some
degree, as a result of the financial crisis which jeopardized the world economy from 2007 onward, the response
of the regulators was excessive in the
extreme.
As a result of the conversation,
Jeffrey and Searle volunteered to write
an article for the Maryland Bar Journal,
summarizing the requirements of the
application process and suggesting
ways in which it could be streamlined.
It should be emphasized that this
article addresses only the application
stage of the transaction. At the closing
table, literally dozens of additional
documents are required to be executed
by the parties. Of course, one would
expect to execute a note, deed of trust,
settlement statement and other core
documents. However, when buried
by a mountain of paper, any realistic expectation that one could review
and understand all of them is a pipe
dream.
Although also beyond the scope of
this article, a problem greater than the
inconvenience and annoyance of the
application process, is the fact that
underwriting standards for mortgages
have become absurdly strict.
Carolyn Warren has more than a
14
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decade of experience in the mortgage industry and worked for some of
the nation’s leading retail and wholesale lenders. She is the author of the
best-selling Mortgage Rip-Offs and
Money Savers, a book that became The
Washington Post’s August 2008 Book
Club pick-of-the-month and earned
reviews in leading newspapers ranging from The Boston Globe to the San
Diego Union-Tribune. She is also the
author of Homebuyers Beware, which
was released in 2009.
In a recent posting on her website http://askcarolynwarren.com/
on November 15, 2012, the following
appeared:
“Today, Ben Bernanke, U.S. Federal
Reserve Chairman, said mortgage
lending standards appear to be
“overly tight.” Well, finally! I don’t
mean any disrespect, but what took
you so long to come to that conclusion? Mortgage professionals have
been saying this for a couple years
now.
Our economy will not fully
recover until the housing market
improves. And with the current
extreme underwriting guidelines,
that is not happening fast enough.
We went from “if you have a
pulse, you’re approved,” to “if you
have perfect credit, high income
and low debt, you may or may
not be approved.” Underwriters
are running on FEAR. They’re
scared to death of approving a
loan that might go into default.
Consequently, the approval process at the big banks and with
many other lenders has gone over
the line of common sense.
I’m calling for REASON and
COMMON SENSE to come back
to underwriting. For example, if
an otherwise perfect borrower had
one weird credit snafu, give the

person some grace and let them
buy a house. What’s the point of
denying someone with a good
income and good down payment
just because of one “oops” on their
credit report?
Here’s another true scenario for
you to start using common sense
on: A self-employed married couple, both attorneys, have $1 million
in liquid reserves. They want to
refinance their $500K mortgage to
get a lower rate and lower payment. Look at the picture: they
could choose to pay off the mortgage, if they desired; but their tax
adviser has told them to refinance
and keep their cash in investments.
What did the lender say? DENIED!
That’s right, their request to refinance was denied by several banks
and lenders. Why? Because their
tax returns showed they made less
money this year than in their previous year.
Declined income = no loan.
(Even if the debt-to-income ratio is
still reasonable.)
Of course, there is no denying the
fact that in the last five years, this
country has experienced the worst
downturn in real estate in recent history. The mortgage market has been
turned upside down, foreclosure rates
have skyrocketed, and the entire economy has plummeted, all of which
has been as a direct result of the
real estate market’s downward spiral.
Clearly, the reasons for this situation are many, and there is frankly
enough blame to go around to all
concerned parties, including but not
limited to Wall Street securitizations,
greedy mortgage brokers, overly zealous real estate agents, and borrowers
who should never have been qualified
for the loans they received.

The response of Congress to this
disastrous situation is the Dodd–Frank
Wall Street Reform and Consumer
Protection Act (Pub.L. 111–203, H.R.
4173). We are all too familiar with
the age old adage of the pendulum
swinging in extreme directions, and
it appears to the writers that the current swinging of that pendulum has
been an extreme over-reaction on the
part of the government. The immediate outgrowth of Dodd-Frank was the
creation of the Consumer Financial
Protection Bureau (CFPB), which was
established to protect consumers from
overreaching banks and mortgage
companies, and to further protect
the real estate market and economy
from ever re-experiencing the kind of
tumultuous activity which we have
recently witnessed. It appears, however, that the very legislation which was
intended to protect the consumer has
evolved into a set of complicated and
overly burdensome rules and regulations which ultimately hurts, and will
continue to hurt the public in general,
and specifically those interested in
obtaining loans to purchase homes or
refinance existing debt.
Speakers at an Inside Mortgage
Finance webinar recently said that “the
CFPB has been pumping out new
rules at a fast and furious pace. Each
rule carries with it a lot of upheaval
for the mortgage industry and an
even greater risk that some important
details will be missed, leaving companies and individuals on the wrong end
of government enforcement actions.”
Originations in a QM World, An Inside
Mortgage Finance Webinar (recorded
Jan. 31, 2013), http://www.insidemortgagefinance.com/catalog/audioconferences/Qualified-MortgageRule-Compliance-1000021527-1.html.
With respect to enforcement, the
CFPB has plenty of muscle power for

enforcement, having set aside $261
million for supervision and enforcement in FY2013. Speakers at the Inside
Mortgage Finance webinar went on
to say that “the Consumer Financial
Protection Bureau has just unveiled
its anxiously anticipated ‘qualified
mortgage’ rule that will implement
a so-called ‘ability-to-repay’ standard
for all mortgage lenders. It is perhaps
the most far-reaching mortgage regulation mandated by the Dodd-Frank
legislation and its impact is likely to
be felt for years to come.”
As a result of new requirements
imposed by regulators upon lenders,
what formerly was a relatively quick
and painless loan application process,
has become a nightmare. A chart is
included at the end of this article
which illustrates the extraordinary
number of notices and disclosures that
federal and Maryland law now require
a lender or broker to give to applicants
simply to get through a mortgage loan
application process. Even the most
qualified borrowers with proper documentation of creditworthiness, high
FICO scores, demonstrated ability to
repay and sufficient income to sustain
the loan, are now put through a maze
of paperwork which is not only overly
burdensome, but in many instances,
ridiculous and unnecessary. Although
mortgage rates are at their lowest
in years, the ability to obtain a loan
has become increasingly difficult. This
situation causes not only upset and
problems for would-be borrowers and
homeowners, but also helps to sustain
poor real estate market conditions by
failing to allow the glut of foreclosed
properties to be sold to those prospective borrowers.
According to an article in Forbes
Magazine, “Mortgage consumers who
enter the mortgage approval process
ready to battle their chosen mort-

gage lender will come out with a
nightmare story to tell.” The article
entitled The Perfect Loan File takes
the position that the reason for all
the additional loan application documentation is in response to Fannie
Mae and Freddie Mac having required
loan originators to buy back loans
which defaulted and where they had
“discovered substandard and fraudulent underwriting practices that violated representations and warranties
made, stating these were high quality loans.” Mark Greene, The Perfect
Loan File, Forbes Magazine (March 9,
2012), http://www.forbes.com/sites/
moneybuilder/2012/03/09/the-perfect-loan-file-2/. While this may in
part be true, we take the position that
the loan documentation for a home
loan required today is so extreme and
cumbersome, that the loan application has essentially become a function
of governmental mingling run amok.
This is true in the case of a person who
is applying and is a W-2 wage earner;
for the vast number of people who are
self-employed, the process has truly
become unbearable.
We decided to study the application process for a refinance in depth,
at least as was in place in early 2012.
What follows is a list of the various
application documents which were
required from one of the writers. Some
of these documents are not required
by law as indicated by their absence
from the chart at the end of this article.
1.
Uniform Residential Loan
Application – this requires
basic information of the borrower, the amount of the loan,
the estate by which the borrower holds title, employment
information and a balance
sheet of assets and liabilities. It
also contains a brief summary
of the anticipated transaction,
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including sums anticipated to
be paid by the borrower to
close the loan.
2.

3.

16

Notice to Real Estate Mortgage
Loan Applicant – this authorizes the broker to attempt to
procure the loan and discloses
that there will be a credit report
and an appraisal. Some of this
reappears in the Agreement
for Financial Services (item 6),
the Credit Authorization (item
8) and the Appraisal Report
Delivery Disclosure (item 12).
Good Faith Estimate – this sets
out an estimate of the various
fees to be charged in the transaction including origination
fee, appraisal, title, recording
and initial escrow deposit. It
also contains a summary of the
loan terms. The loan information summary is restated at
least four times in this document. Some of it is repetitive of
information in the application
(item 1), and much is repeated
in other documents.

4.

Federal Truth and Lending
Disclosure Law – this again
sets forth the interest rate and
other loan summary terms and
is largely duplicative of prior
documents.

5.

Itemization
of
Amount
Financed – repeated are the
estimates for loan discount fee
and prepaid interest.

6.

Agreement for Financial
Services – this document
authorizes the mortgage broker to arrange the loan for the
borrower. However, the Notice
to Real Estate Mortgage Loan
Applicant (item 2) contains
much of this material.
Maryland Bar Journal
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7.

Mortgage Rate Lock Disclosure
– this constitutes a request to
lock in the loan rate at the same
percentage rate that appears on
many of the other application
documents. There is no reason
whatsoever that this document
could not be combined with
others.

8.

Credit Authorization – this document authorizes the mortgage
broker to verify the credit of
the applicant. The Agreement
for Financial Services (item 6)
makes reference to the fact that
the broker will be obtaining
credit information. There is no
need for this separate document.

9.

Notice that Mortgage
is Investigated by the
this information could
be included with other
ments.

10.

Hazard and Flood Insurance
Notice – this worthless document informs the applicant
that the property securing the
loan may or may not be located
in a special flood hazard area,
thus requiring or not requiring
flood insurance. This certainly could have been combined
with other documents.

receive a copy of his appraisal
report at least three business
days prior to closing. A number of other documents make
reference to the appraisal,
and this disclosure could easily have been combined with
them.
13.

What Does your Mortgage
Corporation Do With Your
Personal Information – this
discloses what information the
mortgage broker may share
and may not share, and whether the applicant has the ability
to limit the sharing. For example, it states that for everyday business purposes such
as processing the transaction,
the broker will share information and that the applicant cannot limit it. It also states that
the broker will use the information to permit affiliates to
market; again, the applicant
cannot limit the sharing. This
could easily have been incorporated into the Agreement for
Financial Services (item 6).

14.

Notice to the Home Loan
Applicant
Credit
Score
Information Disclosure – this
reports to the applicant the
results of credit reports from
three reporting agencies.

15.

Important
Information
Undisclosed Debt – this
informs the applicant that outstanding debts are important
to the issue of loan qualification and that the applicant
is responsible to disclose all
debts in the application. This
is absurdly obvious and could
easily have been included
with other documents such as
the Agreement for Financial

Fraud
FBI –
easily
docu-

11.

Servicing Disclosure Statement
– this notifies the applicant
that the procuring broker does
not service the loan and that
the right to collect the payments may be transferred. This
also could have been included
in earlier documents such as
the Agreement for Financial
Services (item 6).

12.

Appraisal Report Delivery
Disclosure – this tells the
applicant that he is entitled to

Services (item 6).
16.

Website
Information
for
Brochures – this tells the applicant of various online resources
dealing with home purchase,
adjustable rate mortgages and
home equity lines of credit.
None of these topics are relevant to the refinancing transaction at hand.

17.

Social Security Administration
Authorization to Release Social
Security Number Verification

18.

E-Sign
Act
Consumer
Disclosure,
Consent
to
Electronic Records – in this
document, the applicant consents to receipt of all disclosures in electronic form. This
certainly could have been
included with other documents such as the Agreement
for Financial Services (item 6).

19.

Non-Refundability of Advance
Fees – for at least the fourth or
fifth time, the appraisal fee is
set forth, this time in a separate document. This is totally
unnecessary.

20.

Maryland Commissioner of
Financial Regulation NonTangible Benefit Worksheet –
in this document, the applicant
acknowledges that she understands that there are costs associated with the new loan, that
the new loan may have different terms from the existing
loan and that it will provide a
reasonable tangible benefit to
the applicant’s particular circumstances. This may be the
most useless document in the
entire package. Of course the
applicant understands that
there are costs associated with
the new loan and that it will
July 2013
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have different terms from the
existing one. Why else would
one refinance? And why
would one refinance if he were
not going to receive a tangible
benefit?
21.

22.

18

Maryland
Application
Disclosure – this tells the
applicant that the lender will
provide her with a good faith
estimate of settlement costs.
Of course, that has already
been done in one of the earlier
documents. It also says that
the lender cannot guarantee
acceptance of the loan application. This is also something
disclosed in earlier documents
including the Agreement for
Financial Services (item 6).
Maryland Notice of Lender
Required Attorney – this
informs the applicant that she
will be subject to a fee for settlement and/or document review
services for a lender designated attorney and informs the
applicant that she may hire
her own attorney or title company to perform title search or
closing. This could have been
included in the Agreement for
Financial Services (item 6)

23.

Maryland Mortgage Loan
Financing Agreement Terms
and Conditions – this deals
primarily with the rate lock. It
is totally repetitive of item 7.

24.

Property Insurance Notice
(Maryland) – this tells the
applicant that he must maintain property insurance and
that if the applicant does not
provide it, the lender may provide it.

25.

Request for Transcript of Tax
Return – in this document
Maryland Bar Journal
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the applicant authorizes the
Internal Revenue Service to
release two years of tax returns
to be used in the application
process.
26.

The following information
was requested by the mortgage
broker.
• Contact Information Form
• Copy of Driver’s License
• Pay Stubs for the last 30 days
• 2010 Federal Tax Return
(Why is this required from
the applicant since the applicant has already authorized
the IRS to release his tax
returns?)
• 2010 K-1s
• Most recent mortgage statement for current mortgage
• Checking
and
savings
account statements for the
prior two months

One of the writers, a self-employed
applicant, was told that the he had to
present not only a profit and loss statement, but “an audited profit and loss
statement by a certified public accountant”. Such requirements appear to us
to beo overly broad and well beyond
the information required for sound
underwriting.
We believe we have demonstrated
that the application for a residential loan could easily be streamlined
without any prejudice to the commendable goal of giving borrowers
meaningful information about their
transactions. And perhaps the first
hint of a shift in the wind in that
direction is the fact that, under DoddFrank, Congress mandated that the
Good Faith Estimate, required by
the federal Real Estate Settlement
Procedures Act, and the Disclosure
Statement and Itemization of Amount
Financed, required by the federal

Truth in Lending Act (items 3, 4 and 5)
must be integrated and combined into
one form. Proposed regulations with
model forms were published by the
CFPB in the August 23, 2012 Federal
Register. While there is no particular timeframe, final regulations and
forms might be issued before the end
of 2013.
It is clearly too much to expect that
the federal regulators could partner
with those in the 50 states to achieve
a uniform, comprehensive and simplified loan application. But is it unreasonable to ask that the federal regulators make further efforts to simplify
this process with a national form, and
should not state regulators focus on
the federal requirements and then seek
only to disclose really important information that the federal process omits?
If the suggestions outlined herein are seriously considered by both
federal and state regulators, perhaps
borrowers could be spared the inordinate amount of time currently wasted
on the application stage. Moreover, a
more concise and reasonable application process would assist underwriters by eliminating unnecessary and
duplicative application submissions.
Lastly, such time-saving measures
would permit a more efficient process
of loan underwriting. This in turn
could accelerate the flow of crucial
funds into the market, thus enhancing
a real estate recovery and providing a
much needed boost to the economy.
Mr. Mitnick is a Member of Gordon
Feinblatt LLC, where he concentrates his
practice in real estate and business law.
Mr. Nadel, Founder of the Law Offices of
Jeffery Nadel, serves on the MSBA Real
Property Section Council.

Sample List of Closed-End
Residential Mortgage Forms

At Loan Application (or within 3 business days)

Required by Law to be Given at
Loan Application to Consumers by
Maryland Mortgage Lenders and
Brokers
Updated March 2013
(Important Note: Federal law
changes will make this chart
incomplete beginning
January 2014)
Prepared by
Marjorie A. Corwin, Esquire
Gordon Feinblatt LLC
Baltimore, Maryland
X = Required to Provide
= Provide if applicable
 = Optional

•

At Loan Application (or within
3 business days)
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Typically Provided/Used At or Soon After Application
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is there tortious

For a Flawed
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liability

Title Search?

By Douglas M. Bregman

I

n Columbia Town Center Title
Company v. 100 Investment
Limited Partnership, 203 Md.
App. 61 (2012) (“Columbia”),
the Court of Special Appeals
of Maryland held that a title
insurance policy holder has no
cause of action in tort against
a title company or its agents
for a negligent title search
conducted prior to issuing a
title commitment to the insured.
The Court of Appeals granted
certiorari, recently affirming the
decision in part and reversing
it in part. 100 Inv. Ltd. P’ship v.
Columbia Town Ctr. Title Co., No.
19/12 (Md. Jan. 29, 2013) (“100
Investment”). Though the Court
of Appeals reversed the Court
of Special Appeals and agreed
with the circuit court that the
companies of the title search
agents could be liable for their
negligent search, the Court did
not expressly state whether a
title insurer could ever be held
vicariously liable for its agents’
negligence, instead agreeing with
the Court of Special Appeals
only to the extent that, given the
specifics of the case in question,
this insurer could not be held
vicariously liable.
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Background
In Columbia, a partnership purchased
a parcel of property, part of which
had been previously conveyed to
a third party. The title agents that
conducted the title searches for the
partnership (issuing title insurance
policies) failed to discover the earlier
conveyance of part of that parcel,
which had been properly recorded
in the land records. The partnership
did not learn of the prior conveyance until years later. By that point,
the partnership no longer owned
the parcel because it had conveyed
the property to another developer,
24
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who had constructed five townhomes
on the parcel and conveyed each to
individual homeowners. However,
to cure the title problem, the
partnership purchased the disputed
parcel from its owner for $175,358.56,
and also incurred $16,162.32 in
associated expenses, including attorney’s fees.
The title insurer filed suit in the
U.S. District Court for the District
of Maryland, seeking a declaratory judgment regarding its liability
under the insurance policy. The district court granted summary judgment for the partnership, awarding

damages of $200,000 for the cost of
repurchasing the parcel and for the
litigation expenses incurred in connection with the trespass suit. On
appeal, the Fourth Circuit affirmed
in part and reversed in part, holding that while the title insurer was
responsible for reimbursing the
partnership for its defense costs in
the trespass suit, it had no obligation to compensate for the cost of
re-purchasing the parcel. Thus, the
court ruled that when the partnership decided to “re-purchase” the
parcel, it went beyond its responsibilities outlined in the deed and

therefore had acted outside the
scope of coverage of its insurance
policy. Chicago Title Ins. Co. v. 100
Inv. Ltd. P’ship, 355 F.3d 759, 764–66
(4th Cir. 2004).
The partnership then filed suit
in the Circuit Court for Howard
County against the title agents and
title insurer, alleging that the title
agents negligently failed to discover
and report the deed for the sale
of the parcel during the course of
their title searches and that the title
insurer was vicariously liable for
its agents’ negligence. The circuit
court ultimately found that the title
agents were liable for their failure to
conduct a thorough title search and
that the title insurer could be held
vicariously liable. The circuit court
entered judgment in the amount of
the purchase price plus the costs
incurred by the partnership for the
purchase of the parcel.
In Columbia, the Court of Special
Appeals reversed this determination by the circuit court, holding
that the title agents could not be
held liable for their title review negligence because the title agents did
not owe a duty in tort to the insured
under the insurance policy. The
court reasoned that: (1) a title agent,
unlike an attorney rendering a title
opinion on which a client may rely,
does not exercise professional skill
and judgment and, thus, does not
owe a duty of reasonable care; and
(2) a title insurer cannot be vicariously liable for its agents’ failure
to identify a title defect because a
title insurance policy constitutes a
contract for indemnity and does not
guarantee the state of the title. The
Court of Special Appeals reinforced
this second holding, finding that in
this case the cause of action against
the insurer must also fail due to the
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presence of an exculpatory clause in
the agreement between the partnership and the insurance company.
Judge Meredith authored a dissenting opinion in which he noted
that title examination and deed
preparation are “services that have
historically been performed by
attorneys,” and, therefore, through
an action in tort, “the title companies should be held to the same duty
of care that would have applied
if the [Partnership] had hired a
licensed attorney to provide those
services.” However, Judge Meredith
agreed that the insurer could not
be held vicariously liable for its
agents’ negligence.

Prior Case Law on Liability
in Tort and Contract
In Maryland, “[t]he mere negligent breach of a contract, absent a
duty or obligation imposed by law
independent of that arising out of
the contract itself, is not enough to
sustain an action sounding in tort.”
Jones v. Hyatt Ins. Agency, Inc., 356
Md. 639, 654–55 (1999). However,
in some situations, a duty imposed
by law and enforceable in tort overlaps with a contractual obligation.
For example, “[w]here a contractual relationship exists between persons and at the same time a duty is
imposed by or arises out of circumstances surrounding or attending
the transaction, the breach of such
a duty is a tort.” Jacques v. First
Nat’l Bank of Md., 307 Md. 527, 534
(1986).
In Jacques, the plaintiffs, the
Jacqueses, faced a dilemma. They
had to either accept a high-interest
personal loan or risk the loss of their
$10,000 deposit after the defendant
bank mistakenly approved them for
26
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a $74,000 loan and later adjusted the
available loan amount down to only
$41,400 – an amount too low for the
Jacqueses’ real estate purchase. The
Jacqueses sued the bank.
A jury returned a verdict in favor
of the Jacqueses on a negligence
claim, awarding them $10,000 in
compensatory damages. The Court
of Special Appeals reversed, holding
that the bank had no independent
duty of care in evaluating the plaintiffs’ loan application. The Court
of Appeals reversed the Court of
Special Appeals, finding that a duty
was indeed owed. The Court noted
that although a negligent breach of
contract itself does not sustain an
action sounding in tort, under the
circumstances of the case, there was
an implied promise to use reasonable care in the processing of the
Jacqueses’ loan application.
The Court of Appeals began its
analysis by noting that “in determining whether a tort duty should be recognized in a particular context, two
major considerations are: the nature
of the harm likely to result from a
failure to exercise due care, and the
relationship that exists between the
parties.” Id. Furthermore, “where
the failure to exercise due care creates a risk of economic loss only,
courts have generally required an
intimate nexus between the parties
as a condition to the imposition of
tort liability.” Id. Such a nexus is
generally satisfied by a showing of
privity or its equivalent.
The Court rejected the bank’s
argument that the “relationship”
necessary to create a duty was
absent for lack of contractual privity, and concluded that there was an
implied contract between the parties
because the bank undertook to process the Jacqueses’ loan application

in exchange for monetary consideration. Moreover, the Court reasoned,
implicit in the bank’s agreement to
process the loan application was an
agreement to do so with reasonable
care. However, the Court’s analysis did not end there. It also noted
three additional considerations, each
focused on the nature of the parties’
relationship.
First, the Court noted that the
Jacqueses were particularly vulnerable and dependent upon the bank’s
exercise of due care because the
Jacqueses were contractually bound
to accept whatever loan amount
the bank would authorize or they
would forfeit their $10,000 deposit.
Second, the Court highlighted the
professional skill required by the
bank, equating it to that required by
physicians, attorneys, and accountants. According to the Court, the
law generally recognizes a tort duty
of care arising from contractual
dealings with these professionals.
Moreover, Maryland courts have
recognized that in instances in
which a person holds himself out
as possessing a requisite skill, a tort
duty to act with reasonable care
will be imposed. Id. at 541 (citing
St. Paul at Chase Corp. v. Mfrs. Life
Ins. Co., 262 Md. 192, 219–20 (1971),
cert. denied, 404 U.S. 857, 92 S. Ct.
104 (1971)). The third consideration
dealt with the “public nature” and
regulation of the banking industry,
which is not relevant here.
The Jacques decision thus held that
a duty in tort will arise, separate
from any contractual duty, when the
nature of the parties’ relationship
is such that one party relies, to his
detriment, on the implied promise of
the other party. This is particularly
true in instances in which the promising party is a professional whose

services require the exercise of professional skill and judgment. The
question in Columbia was whether
title agents’ services required such
an exercise.
In addition to the title agents’ liability, the Columbia case also required
a decision on whether the title insurer, could be vicariously liable for
its agents’ negligence. In Maryland,
there was no Court of Appeals decision that directly addresses the issue,
and other jurisdictions are split on
the matter, specifically as it pertains
to title agents that perform a title
search. Many courts have found that
a title insurance agent and company
have a tort duty, directly or vicariously, to search for and disclose all
recorded title defects. See U.S. Bank,
N.A. v. Integrity Land Title Corp., 929
N.E.2d 742 (Ind. 2010); Tess v. Lawyers

Title Ins. Corp., 557 N.W.2d 696 (Neb.
1997); Soutullo v. Commonwealth Land
Title Ins. Co., 646 So. 2d 1352 (Ala.
1994); Crawford v. Safeco Title Ins. Co.,
585 So. 2d 952 (Fla. Dist. Ct. App.
1991); Heyd v. Chicago Title Ins. Co.,
354 N.W.2d 154, 158–59 (Neb. 1984);
Banville v. Schmidt, 112 Cal. Rptr. 126,
134–35 (Ct. App. 1974).

Court of Special Appeals’
Majority Opinion in
Columbia
In light of the case law discussed
above, the majority of the Court of
Special Appeals panel determined
that the facts of Columbia did not
require extending an independent
tort duty to title agents. Furthermore,
the court held that even if the partnership’s tort claims against the title

agents were cognizable, the insurer
would not be vicariously liable.
The court began its analysis by
stating that, in light of the contractual relationship between the title companies and the partnership, it would
assume that there was indeed an
“intimate nexus” between the parties. Mirroring the Jacques opinion,
the majority continued its analysis of
the parties’ relationship by considering two additional factors to determine if the circumstances justified
imposing a tort duty independent of
the parties’ contract.
First, the majority reasoned that
although some states have created
a statutory obligation imposing a
duty of care on title agents, the
Maryland General Assembly had
not done so. Second, with respect
to public policy – which, the court
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acknowledged, ordinarily imposes
a duty of reasonable care in the
exercise of professional skill and
judgment in the case of attorneys,
physicians, architects, and accountants – the court determined that
the same level of expertise and skill
is not required of title agents.
With regard to the claim against
the title insurer, the court reasoned
that holding the title insurer vicariously liable would be improper
because: (1) the title search was
being performed for the benefit of
the title insurer in underwriting the
policy rather than for the purpose
of providing title information to
the partnership; (2) relying on its
opinion in Stewart Title Guaranty
Co. v. West, 110 Md. App. 114, 131
(1996), such liability would improperly convert a title insurance policy from a contract for indemnity
into a guarantee of marketable title;
and (3) the parties’ agreement in
this case contained an exculpatory
clause which expressly precluded
the partnership from accusing the
insurer of vicarious liability for its
agents’ negligence.

Court of Appeals’
100 Investment Opinion
The
partnership
successfully
petitioned the Court of Appeals
to review the Court of Special
Appeals’ decision . In rendering
the decision of a unanimous court
on January 29, 2013, Judge Greene
generally adhered to the dissenting opinion of Judge Meredith in
the court below as he explained
why the title agents were, in fact,
negligent for failing to discover
the prior conveyance of the parcel. First, because the partnership
relied on the accuracy of the title
28
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search in deciding to purchase the
property, the Court found that the
requisite “intimate nexus” between
the partnership and the title agents
was present. 100 Investment, No.
19/12, slip op. at 23-26. The Court
then stressed that the duties of title
examiners equate to “paralegal
information services” – “‘services
that have historically been performed by attorneys,’” – and thus
“‘the title companies should be held
to the same duty of care that would
have applied if the [Partnership]
had hired a licensed attorney to
provide those services.’” Id. at 32
(quoting Columbia, 203 Md. App. at
105‑06 (Meredith, J., dissenting)).
Thus, because this duty of reasonable care was in place, and because
the title agents breached that duty
in negligently searching the land
records, the agents were liable to
the partnership for the damages
that ensued. Id. at 34.
Despite its decisive ruling on the
liability of the title agents, the Court
did not directly answer the question of whether an insurer could be
held vicariously liable for its agents’
negligence. Rather than discuss, as
a general matter, whether such a
theory of vicarious liability should
be recognized by the courts of
Maryland, the Court instead focused
on the specific terms of the insurance
policy purchased by the partnership.
In borrowing the tertiary reasoning of the Court of Special Appeals
below, the Court highlighted the
policy’s exculpatory clause that limited the title insurer’s liability to
claims of loss or damage relating to
the status of the title that stemmed
from “the provisions and conditions
and stipulations of [the] policy.” Id.
at 36. Based solely on the presence
of this clause in the parties’ contract,

the Court found that the title insurer
could not be vicariously liable for
the negligent actions of its agents.

The Unanswered Question
– Should Title Insurers Be
Held Vicariously Liable for
Their Agents’ Negligent
Title Searches?
The Court of Appeals’ 100 Investment
opinion makes clear that unambiguous exculpatory clauses in title
insurance policies will, in most
cases, alleviate any threat of vicarious liability to insurers for the negligent actions of their title agents. The
question remains, however, whether
such vicarious liability could ever be
found by a Maryland court in a case
like this in the absence of such an
exculpatory clause.
In rendering as narrow a decision as it did, the Court of Appeals
ultimately left real estate purchasers, legal practitioners, and judges with little guidance as to how
future cases involving these same
issues should be decided. On one
hand, it is noteworthy that the
Court refused to adopt the Court
of Special Appeals’ broad rationale,
which found that insurers should
universally be free from vicarious
liability for their agents’ negligent
title searches. Significantly, unlike
the Court of Special Appeals, the
Court of Appeals did not express
concern that recognizing this form
of tort liability could convert a title
insurance policy from a contract for
indemnity into a guarantee of marketable title.
On the other hand, despite its
recognition of a few narrow exceptions under which such terms in a
contract will not be enforced, the
Court essentially gave its imprimatur to the use of simple excul-

patory clauses in title insurance
policies as a means for insurers to
escape any threat of such vicarious
liability. Citing Wolf v. Ford, 335 Md.
525 (1994), and Adloo v. H.T. Brown
Real Estate, Inc., 344 Md. 254 (1996),
the Court stressed that, based on
“the public policy rationale of freedom to contract,” “[i]t is well settled in Maryland that exculpatory
clauses are generally valid.” 100
Investment, No. 19/12, slip op. at 37.
This standard, therefore, appears
to put the onus on the insured – a
party that may not always be the
sort of “sophisticated commercial

entit[y] that ha[s] likely engaged in
similar real property transactions in
the past,” that the partnership happened to be in this case – to ensure
that no such clause is present in its
policy. Id. at 41.

doctors, architects, and accountants, the Court simultaneously left
open the question of how, if ever,
an insurer could be found vicariously liable for the negligence of the
insurer ’s agents in conducting their
title searches.

Conclusion

Mr. Bregman is a member of the law
firm of Bregman, Berbert, Schwartz &
Gilday, LLC, in Bethesda, Maryland. He
is a member of the American College of
Real Estate Lawyers (ACREL), as well as
a member of the adjunct faculty at both
Georgetown University Law Center and
Columbia Law School.

While the Court of Appeals’ decision in 100 Investment found that
title agents who issue title insurance policies after performing a title
search, have a duty of reasonable
care to their clients when conducting their practice, like attorneys,
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FACT FINDERS’ SITE VISITS TO REAL

IF WORTH DOING,
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PROPERTY IN LAND USE CASES:

IT IS WORTH DOING RIGHT
By Judge Glenn T. Harrell, Jr.,
Court of Appeals of Maryland
A recent opinion of the Court of Appeals, WSG Holdings,
LLC v. Bowie, 429 Md. 598, 57 A.3d 463 (2012), authored
for the Court by my colleague, Judge Lynne A. Battaglia,
scratched an itch that first “irritated” me in 1998. In
that year, I wrote an opinion for the Court of Special
Appeals in White v. North, 121 Md. App. 196, 708 A.2d
1093 (1998), vacated on other grounds, 356 Md. 31, 736
A.2d 1082 (1999). White involved an application for a
variance from the requirements of the expanded buffer standards of the Chesapeake Bay Critical Area
Protection Programs (as implemented in the land use
regulations of the Anne Arundel County Code) in order
to construct a swimming pool adjacent to a single-family
dwelling. Id. at 201-02, 708 A.2d at 1096. The County
Code required, among other things, that an applicant for
a variance must demonstrate that strict adherence to the
Code limitations on construction in the expanded critical area buffer would work an “unwarranted hardship”
on the applicant. Id. at 222-23, 708 A.2d at 1106. The main
question presented to the intermediate appellate court
in White was whether there existed in the record of the
administrative proceedings before the Board of Appeals
of Anne Arundel County substantial evidence to support its findings of fact and conclusions of law granting
the variance. Id. at 201, 708 A.2d at 1096.
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In its analysis of the evidentiary
record in White, the court encountered
what was perceived to be “gap.” In
the face of a voluminous testimonial
and documentary record accumulated
in the course of the Board’s public
hearings on the variance application,
the Board announced, at the end of the
hearings, that the members intended
to “conduct an on-site inspection” of
the subject property, under the authority of its adopted Rule 4-101 (which
Rules were appended to the County
Code). Id. at 228-29, 708 A.2d at 1109.
Board Rule 4-101 provided, in pertinent part:
TITLE 4. HEARINGS
Rule 4-101. Conduct of hearings.
(a) All hearings before the County
Board of Appeals shall be public.
No hearing shall be private even
though all parties agree. All witnesses shall testify under oath . . . .
(b) The Board shall furnish an official stenographer for taking testimony of the hearing in all appeals.
. . . The Board is not required to
furnish a stenographer during an
on-site inspection conducted pursuant to subsection (g) of this rule.

***
(g) Upon request of any party or upon
its own motion, Board members may
visit the site which is the subject of the
appeal. Parties and their representatives may be present to observe, but no
testimony may be taken. The parties
or their representatives are prohibited
from engaging in any discussion with
Board members at the site visit. Board
members are prohibited from engaging
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in any discussion with the parties or
their representatives at the site visit.
A member who has not participated in
the site visit prior to the Board’s vote
on the appeal may not participate in
the decision.
121 Md. App. at 227-28, 708 A.2d at
1109 (emphasis in original). Other of
the Board’s Rules, as well as parallel
provisions of the County Code, prohibited ex parte communications by
and between Board members, parties,
and parties’ representatives while a
case is pending. Id. at 228, 708 A.2d at
1109. In passing, I noted in my opinion for the Court, with regard to Rule
4-101:
Despite the obvious general intent
of the Rule to create and preserve a
record of the evidence upon which
a case is to be decided, subsection
(g) of the Rule acknowledges an
opportunity for Board members
potentially to obtain additional
input bearing on a case based on
their observations while on a site
visit. That additional input, if any,
however, is in no way preserved
on the record, at least insofar as
subsection (g) is framed.
Id. at 228 n.21, 708 A.2d at 1109
n.21.
There was no direct evidence in
the record that the on-site inspections
announced by the Chair occurred actually or what, if anything, the Board
members may have learned from such
an inspection (the inspection was to
take place in two parts on the same
day – four days following the conclusion of the public hearings – with 3
members to visit the site at Noon and
the remaining two members at 6:00
p.m.). Moreover, the Board’s findings

of fact and conclusions of law granting the variance made no mention of
the site visits, nor made attribution
to the site visits as a source of any
facts or conclusions articulated in the
Board’s decision. Id. at 228, 708 A.2d at
1109. Yet, the court, in its review of the
record, could not identify testimony
or exhibits of record that supported
certain of the Board’s findings and
conclusions. Id. at 229, 708 A.2d at
1109. The court was left to speculate
that perhaps information gained from
the announced site inspections might
have been the source of these otherwise unsupported findings and conclusions. Id. In this regard, the Court
of Special Appeals reasoned that:
Obviously, we cannot consider in
aid of determining whether the
Board’s decision is affirmable anything that is not in the record.
To the extent the Board obtains
information from such an “on site
inspection,” and such information
is not already a matter of record
in the pending case and is material to the ordinance requirements
and the Board’s decision, the Board
would do well for itself and parties
before it in the future to conceive
of a technique to supplement the
record with such evidence before
rendering its decision. In doing
such, the Board needs also to be
mindful of the right of opposing parties to be apprised of that
additional evidence, and given an
opportunity to respond.
Id. at 228, 708 A.2d at 1109.
Judge Battaglia picked up this
theme 14 years later, but in a much
more meaningful way, in her opinion for the Court of Appeals in WSG
Holdings, citing to my opinion in

White. WSG Holdings, 429 Md. at 62425, 57 A.3d at 479-80. WSG Holdings
considered squarely problems associated with local administrative bodies
(again a county board of appeals)
engaging in off-the-record site visits in
the course of deciding land use cases
– a special exception application in
that case. There are some differences
in the prevailing statutory schemes
between White and WSG Holdings.
In the former, Anne Arundel County
is a charter county and the specific local Board rule authorizing site
inspections was “codified” arguably
as an appendix to the County Code.
In WSG Holdings, Charles County is
a board of county commissioners’
form of local government, deriving
its planning and zoning powers by
delegation under Maryland Code, formerly Article 66B – now Maryland
Code, Land Use Article, Division I,
and most pertinently Title 4 thereof
addressed to local boards of appeal.
Moreover, neither the Maryland Code,
the Charles County Code, or the local
Board’s adopted Rules of Procedure in
WSG Holdings provided expressly for
that Board to conduct site views, visits, or inspections of property. Thus,
unlike in White, the board in WSG
Holdings apparently was operating ad
hoc in deciding to conduct a site visit.
Nonetheless, the overarching legislative principle of deciding a case only
on the evidence of record received at
public meetings, and without recourse
to ex parte proceedings or communications, exists in White and WSG
Holdings.
In WSG Holdings, at the end of
lengthy public hearings (during
which many persons testified for
and against the special exception
requested by the government security contractor applicant to build an
office building, gun range and drivJuly 2013
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ing track), the Charles County Board
announced its intention to conduct
a site visit to the property and its
immediate environs for the stated
purpose of seeing the site’s “proximity to everything else and the topography and that sort of thing.” The
announced logistics of the site visit
were to be: (1) the Board members,
its counsel, representatives of WSG
and its counsel, and a representative
of the opposing neighbors and their
counsel were to be the only persons
allowed to attend the site visit; (2)
the site visit was to take place on 17
March 2009 at 10:00 a.m. and was not
open to the public generally or any
members of the opposition, except
the single representative and counsel;
and (3) the Board Chair closed the
record of the open hearings before
the site visit occurred, but scheduled
a final decision-making hearing for a
date after the site visit. WSG Holdings,
429 Md. at 608-09, 57 A.3d at 470. It
was conceded that, during the site
visit, the Board denied permission
to an adjacent property owner (who
had participated in the prior public
meetings as an opponent) to join
the site visit group. Id. at 610, 57
A.3d at 471. No record was kept
of what transpired during the site
visit. When the site visit was challenged by opponents at the decisional
hearing, conflicting and occasionally
vague renditions as to what occurred
actually during the visit ensued. For
example, opponents claimed that the
Board members split into two groups,
such that one group was able to
be “lobbied” essentially by WSG’s
representatives, at times outside the
presence of the opposition’s representative and counsel and, moreover,
the actual presentations and questions posed and answers offered onsite were not heard concurrently (or,
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in some instances, at all) by all of
the Board members. Id. at 610-11, 57
A.3d at 471-72. Although confronted
before rendering its final decision by
the opposition with their complaints
about the site visit and a request that
the Board take actions to cure the
lack of an adequate record for what
transpired during the site visit, the
Board declined to afford relief, except
to accept the opposition representative’s written testimony contained in
his motion asking the Board to take
corrective action. Id. at 614, 57 A.3d
at 473-74.
Echoing the Court of Special
Appeals’s antecedent reversal of the
Board’s grant of the special exception
and remand for new hearings, Bowie
v. Board of County Commissioners of
Charles County, 203 Md. App. 153, 36
A.3d 1038 (2012), the Court of Appeals
concluded that the twin principles
of open meetings and making decisions based solely on record evidence
(found in Maryland Code, Article
66B, § 4.07(c); Sections 297-411, 297412, 297-415 of the Charles County
Code; and, Rule III of the local Board’s
Rules) were violated by the Board’s
site visit protocols. WSG Holdings, 429
Md. at 617, 622, 57 A.3d at 475, 478.
The main pejoratives assigned to the
Board’s procedure were: (1) permitted
attendance at the site visit (deemed
a “meeting” for the purposes of the
“open meeting” requirements) was
too limited and done so arbitrarily,
id. at 628, 57 A.3d at 481-82; (2) no
effort was made to make a record of
what transpired or was learned by
the Board during the site visit (id.
at 623-24, 57 A.3d 479); (4) no crossexamination was allowed (id.); and
(5) advance public notice that the site
visit was to occur was absent (id. at
625, 57 A.3d at 480).
Lest local governments too hastily

read WSG Holdings as rejecting in toto
the concept of site visits in land use
cases, permit me to assure them just
as hastily that that is not the case. As
Judge Battaglia noted, “[a] site visit
by a board has been called a ‘common practice’ that serves to ‘freshen
recollection and sharpen the board’s
perception of the specific problem in
issue.” Id. at 623, 57 A.3d at 478-79 (citing Patricia E. Salkin, American Law
of Zoning, Section 40:38, 40-116–40117 (5th ed. 2012)). Judge Battaglia
cautioned, however, that reliance by a
board upon information gleaned from
the site visit implicates heightened
procedural requirements, as Dean
Salkin also notes:
If the board relies upon knowledge
acquired through an inspection of
the premises, and not otherwise
disclosed in the record, the facts
thus discovered by the board must
be disclosed. The personal knowledge of the board must be spread
on the record, or such knowledge
will not support a conclusion of the
board. . . . Failure to disclose such
knowledge and to afford the parties an opportunity to refute it may
constitute a denial of due process
of law.
Id. at 623, 57 A.3d at 479 (quoting
Salkin at 40-117 (footnotes omitted)).
Perhaps, as WSG Holdings and the
Court of Special Appeals’s opinion in
the same case suggest, site visits limited to confirmatory observation alone
may not constitute an open or public meeting and thus may avoid the
nuanced consequences of notice, making a record, allowing for cross-examination and rebuttal evidence, and
other attendant procedural essentials.
See id. at 623, 57 A.3d 478; Bowie, 203
Md. App. at 167, 36 A.3d at 1045. If,

however, a board relies on (or appears
to rely on) a site visit in supplementation of a deficient record, a record of
what transpired during the site visit
should be created. WSG Holdings, 429
Md. at 623, 57 A.3d at 479.
I imagine that smart and sharp
County Attorneys, City Attorneys,
and Board attorneys around the State
have been working on correcting the
problems identified in White v. North
and WSG Holdings, LLC v. Bowie.
Adding to that perhaps not already

under consideration by them, I offer
a few thoughts that might figure in
formulating their responses.
It strikes me, as an appropriate
starting point for a local board of
appeals or legislative body that
desires to retain (or initiate) site visits
as a part of its procedure in deciding
land use cases, to examine (or reexamine) what role it wishes for the
site visit to play. Rhetorical questions
to ponder in this regard may be: (1)
Should a site visit be a mute, observa-

tional, confirmatory experience?; (2)
Should a site visit allow for limited
exchanges between board members
and their staff, parties and their representatives, and/or the public-at-large
who may attend?; and/or (3) Should
a site visit allow for a freer exchange
of information by and between these
participants? Many subsidiary questions, as well as implicit ramifications, spring from the answers to
such fundamental inquires.
The regulatory rule in White v.
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North strikes me as a pure example of a legislative approach that
appears to circumscribe the purpose
of a site visit to one where only confirmatory observations are intended
to take place, thus skirting perhaps
many of the potential requirements
(public notice, quasi-judicial procedures, and making of a record) associated with public hearings or meetings. No testimony is to be received.
Representatives of the parties and
the parties themselves are invited
to stand as mute sentinels to satisfy
themselves that the limited purposes
of the site visit are observed strictly.
This is all well and good, but what
happens when the train runs off the
tracks in actual application in the
field? What default procedures are
to be deployed if supplementary evidence-gathering occurs?
There may be something to be
learned (and transposed) from the
concept of the “view” of real property
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by the fact finder in eminent domain
proceedings. The role and protocol for
a “view” in an applicable condemnation case is set forth in Maryland Rule
12-207(c):
(c) View. Before the production
of other evidence, the trier of fact
shall view the property sought to
be condemned unless the court
accepts a written waiver filed by
all parties or the condemnation is
a “quick-take” proceeding. In a
jury trial, each party shall inform
the court, before the jury leaves
for the views, of the name of the
person to speak for that party at
the view. Only one person shall
represent all of the plaintiffs and
only one person shall represent
all of the defendants, unless the
court orders otherwise for good
cause. Only those persons shall be
permitted to make any statement
to the jury during the view, and

the court shall so instruct the jury.
These persons shall point out to
the jury the property sought to
be condemned, its boundaries,
and any adjacent property of the
owner claimed to be affected by
the taking. They may also point
out the physical features, before
and after the taking, of the property taken and of any adjacent
property of the owner claimed
to be affected by the taking. The
judge shall be present at and
shall supervise the view unless
the court accepts a written waiver
filed by all parties.
The parties, their attorneys, and
other representatives may be present during a view. A jury shall be
transported to and attend a view
as a body under the charge of an
officer of the court, and the expense
of transporting the jury shall be
assessed as costs.

Although there is not perfect congruence of purpose between a condemnation “view” and a land use
application site visit, some characteristics are analogous. A “view” in
a traditional condemnation case is
intended to aid the fact finder in fixing a fair market value by observing
the subject property in its condition
and surroundings as of the date of
the taking (as opposed to a “quick
take” condemnation where a “view”
may be unnecessary or even prejudicial because the taking occurred well
before the final valuation determination is made, See Bern-Shaw v. Mayor
& City Council of Baltimore, 377 Md.
277, 298-303, 833 A.3d 502, 514-17
(2003); J.L. Matthews v. MNCPPC,
368 Md. 71, 107, 792 A.2d 288, 309
(2002)). Similarly, a site visit in a
land use case may be intended solely
to allow observation of the subject
property and its immediate environs, close in time to when the final

decision is to be made, as an aid to
the fact finder in deciding if the legislative pre-requisites to granting the
particular application were proven
by record evidence.
The Rule governing a “view”
in a condemnation case, however,
treads over what would be in a
land use context the public meeting
“Maginot Line,” in that even the
limited verbal information-sharing
(overseen by the trial judge, if a
jury is the fact finder) by the parties’ representatives with the fact
finder would trigger likely in a
land use context the need to create
a meaningful record of what transpired. Generally, no transcribed or
video graphic record of the “view”
in a condemnation case is made. If
the condemnation “view” technique
were deemed portable and practical
to the land use context, there may
not be a need for cross-examination
and rebuttal (because of the scope

of the limited commentary allowed
and if it is recorded), but notice to
all parties and some consideration
of allowing attendance by parties
who do not accept the agency’s
choice of representatives as their
own may be necessary.
In the final analysis (my allowable
space here for further rumination
having been reached), I think there
is sufficient guidance in the case law
and elsewhere to assist perceptive
governmental legal advisers to local
elected/appointed bodies drafting
or revising regulatory schemes that
will permit the continuance of site
visits, if the worth of the intended
purpose of site visits is deemed commensurate with the attendant “due
process” and open meetings requirements attached thereto.
Judge Harrell, in addition to being the
Senior Judge of the Court of Appeals,
is a member of the MSBA Real Property
Section Council.
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Practical
Implications
of Short
Loss
Sales
Mitigation

&

By Jill Pogach Michaels

S

ince the onset of the Maryland Foreclosure Crisis about
six years ago, homeowners in all walks and phases of
life have faced unbelievable challenges. In June 2007,
I started my loss mitigation practice on a pro bono

basis because of the overwhelming lack of resources available to
clients begging for help”]. I refer to this era as the Wild West of the
Foreclosure Defense World. There was little knowledge, regulation, case law, or legislation that could keep up. In 2008, Chief
Judge Bell, in cooperation with Governor O’Malley, put together the
Maryland Pro Bono Foreclosure Housing Project, which has provided tremendous assistance to homeowners, attorneys and nonprofit organizations throughout Maryland. Nevertheless, according
to the Maryland Foreclosure Task Force Report, foreclosure filings
remained high during the third quarter of 2011, and they were concentrated in Anne Arundel, Baltimore, Charles, Frederick, Harford,
Howard, Montgomery, Prince George’s, Queen Anne’s, St. Mary’s,
and Washington counties as well as Baltimore City. Fast forwarding
to 2013, this article will hopefully arm fellow attorneys with the “in the
trenches” knowledge that our firm gained after completing countless
short sales and other loss mitigation defense matters.
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Many facets of loss mitigation
defense — including the clients,
Maryland legislation, regulations,
federal programs (not laws), Fannie
Mae and Freddie Mac specific guidelines, government funds and incentives, and finally enforcement — have
vastly changed. In Maryland, the Real
Estate Commission (MREC) came
out with the following memorandum as guidance to real estate licensees: “Short Sales and Real Estate
Licensees” Do’s & Don’ts, available
at: (www.dllr.maryland.gov/license/
mrec/mrecshortsales.shtml. Further,
the Office of the Commissioner of
Financial Regulation (OCFR) has
issued numerous Cease & Desist
Orders against out of state attorneys
and third party companies who are
violating Maryland law in the area of
loan modifications. More recently, the
OCFR issued a Cease & Desist Order
against a third party company that
negotiated short sales that were frequently referred by real estate agents.
This company had actually obtained
a Maryland Credit Service Business
Act (MCSBA) license, albeit allegedly
fraudulently, according to the Order.
The case, No.: CFR-FY2012-179 &
CFR Enforcement Actions, is available
at: www.dllr.state.md.us/finance/
consumers/enforcement.shtml. The
Cease & Desist Order requires that the
company stop short sale negotiations
as well as loss mitigation activity, foreclosure consulting, and other activities
pertaining to the mortgage industry
in Maryland. The allegations in the
Order involve various violations of the
Annotated Code of Maryland, including the Commercial Law Article Title
14, Subtitle 19, Title 11, (the MCSBA),
Financial Institutions Article, Title
11, and Real Property Article Title 7,
Subtitle 4 (the Maryland Mortgage
Fraud Protection Act). Hundreds of
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homeowners may be currently affected by this situation. With the assistance of the attorneys on the Maryland
Pro Bono Foreclosure Housing Project,
hopefully these clients will receive
the legal advice that they were due
when they were first affected. It is
entirely possible that some of these
homeowners have debt settlement or
loss mitigation options besides short
sales, including loan modifications,
with or without principal reductions,
bankruptcy protection, forbearance
agreements, which homeowners may
not even have been made aware of
in the interest of pushing a short sale
through for third party compensation!
Recently, two of my pro bono clients
came to me after having walked away
from one home and moved into their
smaller investment property. They
had not paid the mortgage in three
years. The husband owned a moving
company that he lost in the recession.
The wife had only sporadic work.
They thought that their only options
were to wait for foreclosure, file for
bankruptcy (they have no other debt),
or short sale their home. Within thirty
days, our firm got these clients a loan
modification, with a significant principal reduction, under the National
Debt Settlement Act. With the loan
modification, our clients’ new mortgage payment is extremely affordable,
their home is no longer underwater,
and they avoided having to short sell
their home.” These clients are back on
their feet and on the road to financial
recovery!
Notably, there is still no federal
or Maryland law that entitles a client to receive a loan modification or
a short sale. The federal programs
and incentives offered to lenders and
servicers are subject to such remarkably broad discretion that, even to
the seasoned practitioner, they are a

constant moving target. For example,
many investors and servicers, over the
past few years, have acknowledged
homeowners who are imminently in
danger of not paying their mortgage
— or defaulting. These are property
owners who are experiencing financial hardship but are often pulling
from savings, retirement, friends, and
family to keep their mortgages current. Nevertheless, the well of funds
is drying up, and lenders are about
to get smacked with that reality. It
was not until November 2012 that
Fannie Mae and Freddie Mac even
considered loss mitigation without the
borrower’s being at least sixty days
late on the loan. On the other hand,
Fannie and Freddie give homeowners
every reason to ruin their credit by not
paying their mortgage or going into
default. Specifically, they are penalized by staying current, since under
those investor guidelines, if the homeowner is not late on his or her mortgage, the servicer can require: a note
for the entire deficiency and a cash
contribution at closing. Another major
concern involves the homeowner’s
eligibility to receive relocation funds.
Some lenders do not want to be contacted until the property is actually
under contract. Other lenders require
pre-approval of the listing price before
the property is offered for sale. These
guidelines change on a regular basis.
If a homeowner inadvertently does
not apply for pre-approval, he or she
can be denied relocation funds. None
of this information, part of the private
guidelines between the servicer and
investor, is readily available to consumers, real estate agents, or others.
Despite economic recovery, there
still exists a continuing stream of homeowners, aka clients, affected by this
crisis. It is common, in our firm, to
see property owners who are default-

ing on their mortgages from anywhere between the previous eighteen
months to even three years! Many
of these clients were awaiting decisions on loan modifications or were
actually on indefinite “three month”
trial loan modifications, which later
were denied. Now, for the first time,
they are asking for professional help.
Frequently, they ask a week or even a
day before the actual foreclosure auction is scheduled to occur. For those
clients, Emergency Motions to Stay
Foreclosure, combined with urgent
calls to the lender with a contact with
whom the attorney has developed a
good working relationship, asking for
voluntary postponement (with a copy
of a short sale contract), or when necessary filing for bankruptcy protection
are all part of our legal options and
strategy. Each client truly has his or
her own unique financial fingerprint.
Homeowners often have what our
firm refers to as an ostrich like syndrome of denial. Simply put, they have
their head in the sand and hope for the
best. Why? At first, this was a perplexing question. But considering that the
homeowner is in completely uncharted
territory, does not know how to deal
with the situation, and might be absolutely humiliated, it starts to make a
heck of a lot of sense. To the homeowners’ own detriment, the last people
they ever want to tell are those they
know personally, let alone those in
the real estate industry. Even million
dollar homes are underwater in value;
even the owners of those homes are
affected by financial hardship and the
economic downturn. These clients are
the ones who are accustomed to having an upper class income and had
deep savings at one time. Prior to being
laid off, having a spouse with terminal
brain cancer who was the sole family
bread winner, or experiencing some
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other major hardship, they never had
financial trouble.
Regardless of previous income
level, the ultimate problem is the
same as it was when the foreclosure crisis began years ago. Property
owners need to bandage the bleeding wound and then move on to a
more affordable plan and solution.
They have taken the first step in a
time sensitive matter and need the
attorney to navigate through the
legal alternatives and consequences.
To start, I recommend telling clients
to think about loss mitigation as
“financial bypass surgery.” Just like
a heart bypass, no one wants to be
in this state; but, whether genetic
or by circumstances, it just happens. Denying it any further, without taking affirmative steps, leads
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them down a similar path of potential financial devastation or attack.
Maryland is a judicial State. This
means, in part, that secured creditors can foreclose on a property and
then pursue any and all legal rights
for the deficiency balance, including
attorney’s fees and costs.
Not surprisingly, where there
are financially desperate people,
the unscrupulous smell the vulnerability and strike. Here are some of
the popular scams clients are facing. The most common, in my opinion, is when real estate licensees
(agents) are certified as expert in
short sales based only on a two
day or online course that is devoid
of Maryland law. MREC came out
with a memorandum specifically stating that licensed real estate

agents may not advertise, amongst
many other things, that they are
“experts.” (See MREC’s “Short Sales
and Real Estate Licensees” Do’s &
Don’ts.) With a Maryland license,
agents can list the property, bring
a buyer to the property, assist with
a comparable market analysis, and
perform other functions. However,
these agents, who receive immediate “expert” status from third party
companies, despite having no or
limited experience with short sales,
have target marketed unsuspecting
and desperate sellers, as trained by
the certification company. They tout
their services as a good way to stop
a foreclosure, with no cost to the
sellers, and claim that they are a one
stop shop. Typically, they enlighten
homeowners with their knowledge

and inform them that they can skirt
the law by calling what they are
doing “facilitating” versus negotiating. Among the fatal errors in that
argument is that even lenders who
prefer to use a computer program
to communicate with the agents are
in fact negotiating. There is a consequence to tasks or delays and even
accepting a payoff, with all the legal
and financial implications of being
short. An attorney needs to ensure
that the short payoff in fact clearly waives the deficiency balance in
writing. Make no mistake about it,
the creditor, at all times, is looking out for its best interest. Merely
reporting to a credit bureau that
the loan is paid in full for less than
the full balance does not address
the issue of the lender’s subsequent
right to pursue the balance. Further,
what if the homeowner would have
filed for bankruptcy and stayed in
the property without payment while
recovering financially, had he or she
been properly advised of his or her
legal rights? According to Charles
A. Kasky, Esq., Senior Vice President
of the Maryland Association of
Realtors (MAR), “the best thing that
real estate agents should do is point
the homeowner in the right direction.” He acknowledged that part of
the danger for real estate agents is
that they are tempted to do more for
homeowners because they are service oriented people. He noted that
agents can be great resources to get
real estate answers or information.
However, agents working with homeowners facing a deficiency (a short
sale) should be concerned about risk
management and know not to give
legal advice.
The fact of the matter is that smart
lenders and servicers know that they
need good real estate agents to sell

their property for a strong value,
either in a short sale or after foreclosure. This is why, over the past
few years, investors and servicers
tend to pay commissions with less
fighting then they did in previous
years. Moreover, good agents and
real estate brokers will know that
it may take time to obtain an offer
on a property. Under Maryland law,
mediation is a viable option for homeowners only if they opt in on a
timely basis. An error in this arena
can prove fatal to delaying a foreclosure so that a homeowner or agent
has enough time to get a strong
short sale offer. Homeowners have
the right to counsel at mediation.
We have seen tremendous positive
results for both lenders and homeowners, when they are represented
by competent legal counsel, under
Maryland’s mediation provisions.
Neither a real estate license nor an
MCSBA license authorizes the holder to represent a homeowner before
an administrative law judge at a
mediation proceeding.
Moreover, other problems exist
when agents negotiate short sales.
In addition to having the sellers sign
the standard Listing Agreement to
sell the property, the so called expert
agent often has the homeowner sign
many other forms, not issued or
approved by MAR, MREC, or the
National Association of Realtors
(NAR) but provided by these third
party companies, with dramatic
and legally binding consequences.
Further, agents are not trained under
their license in pulling or examining
title. Accordingly, another danger is
that, as a result of title’s not being
examined, settlement is often called
off at the last minute because the
rest of the creditors are suddenly
discovered by the title company. The

homeowner’s association; the credit
card company that has a judgment;
the holders of the second lien that
was charged off or sold and has not
been collected, the IRS lien, the State
of Maryland Comptroller’s lien, or
the mechanic’s lien; and other valid
lien holders have to be not merely
contacted but negotiated with to
ensure a positive and timely outcome for the homeowner. Let’s not
forget about the public in this settlement. The buyer can be a victim
here as well. Specifically, the buyer
may walk away from the sale after
months of waiting, lose theinterest
rate lock on his or her loan to buy the
property, and be misled. The entire
negotiation, if not done well and
with a sense of urgency, may result
in rejection of the contract on the
property and/or foreclosure.
I am certain that other like-minded people have wondered why the
appropriate legal enforcement authorities have not issued an opinion as to
whether the above practices amount
to the criminal and civil unauthorized practice of law in Maryland.
Short sales, loan modifications, and
other loss mitigation services involve
more than just debt settlement, as
there are legal consequences, including but not limited to someone’s losing his or her home. The homeowner
may be facing deficiency judgments,
wage garnishments, and credit and
tax implications, all of which may be
financially devastating. Real estate
agents, CPAs, and others who know
a homeowner in this situation should
point him or her to competent legal
counsel.
Ms. Michaels is Founder and Managing
Partner of the Law Offices of Jill Pogach
Michaels, LLC, concentrating in the areas
of foreclosure, bankruptcy, estate planning and family law.
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Maryland Health
Care Fraud and
Abuse Tools:
The State False
Health Claims
Act and Office of
Inspector General
By Howard L. Sollins

F

raud and abuse investigation and enforcement, and
related expectations for corporate compliance, are
now embedded in the fabric of the health care delivery

system. Much of the attention focuses on federal law and
enforcement agencies collaboratively deploying a myriad
of tools to enforce various overlapping laws. Attorneys
advising health care providers must bear in mind that state
laws and enforcement agencies also have a mission and
interest in these activities. This article highlights the work of
the Maryland Office of Inspector General (MOIG) of the state
Department of Health and Mental Hygiene (DHMH) and the
enforcement of the Maryland False Health Claims Act by the
Medicaid Fraud Control Unit (MFCU).
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The Maryland Office of
the Inspector General
The MOIG is a substantial, active
arm of DHMH. Its responsibilities
include responding to investigations
of provider adherence to Medical
Assistance Program (“Medicaid”)
conditions of participation, coverage
and related billing rules. Its duties
can also include investigations of
provider or contractor compliance
with the terms of agreements with
DHMH, such as where DHMH has
funded research or other programs.
Health care providers in Maryland
and their legal counsel are far more
likely to engage with this agency
than federal enforcement agencies.
The governing statute for the
MOIG is Health-General Article, Title
2, Subtitle 5, of the Annotated Code
of Maryland. The definitions of a
“claim,” “fraud” and “abuse” for the
purposes of the MOIG’s authority
are established under Section 2-501.
Interestingly, among the duties of
the MOIG under Section 2-503 is
to “cooperate with and coordinate
investigative efforts with departmental programs and other State
and federal agencies to ensure a
provider is not subject to duplicative audits.” An additional duty of
the MOIG under Section 2-504 is
the duty to act in collaboration with
the appropriate departmental program, so that it may: “(1) Take necessary steps to recover any mistaken
claims paid or payments obtained in
error or fraudulent claims paid to or
obtained by a provider; and (2) Take
necessary steps to recover the cost of
benefits mistakenly paid or obtained
in error, or fraudulently paid to or
obtained by a recipient.”
Section 2-505 outlines the extensive whistleblower protections,
education and notice requirements
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pertaining to individuals reporting
or participating in investigations of
fraud or abuse.
The MOIG’s stated mission is
to “[t]o protect the integrity of the
Department of Health and Mental
Hygiene (DHMH) and promote standards that benefit the citizens of
Maryland and program beneficiaries.” Its vision is “[t]o be a source
of objective, relevant and reliable
information in assessing the business practices of DHMH internal
and external customers.
The MOIG identifies its “Key
Services” on the DHMH website
at http://dhmh.maryland.gov/oig/
SitePages/keyservices.aspx, as:
• “Perform periodic examinations
and follow-up reviews of the
accounts, records, procedures,
and policies of DHMH administrations, facilities, and local
health departments.
• Prevent fraud, waste, and abuse
of departmental funds;
• Ensure the Department and
its employees comply with all
applicable State and federal law
and regulation in its billing practices;
• Ensure that private health
information Entrusted to the
Department is appropriately
protected from disclosure;
• Ensure that human subject research funded by the
Department is conducted according to State and federal law and
regulation; and
• Provide education and training
for employees and providers”
On the DHMH organization chart,
the MOIG reports directly to the
Secretary. It has its own staff and
counsel through the Office of the
Attorney General and coordinates

closely with the Medicaid Fraud
Control Unit in the Office of the
Attorney General. It is essential to
appreciate the degree to which there
is not only internal state agency
coordination between the MOIG
and OAG, but also close collaboration between the MOIG and federal enforcement agencies such as
the Office of Inspector General, U.S.
Department of Health and Human
Services, the U.S. Department of
Justice including the U.S. Attorney’s
Office, the Federal Bureau of
Investigation and other agencies.
One of the more common tools
the MOIG uses is an investigative
report that the MOIG may develop using internal resources or with
the assistance of outside contractors
reviewing a Medicaid provider ’s
claims to and payments from the
program. The report summarizes the
regulations and policies governing
a service and details the reasons
why it contends that the service
was not provided in compliance
with said regulations and policies. A
draft report is forwarded to the unit
within DHMH that regulates that
service or establishes the payment
rules for the service, to ensure that
the MOIG is interpreting everything
correctly. The report will include
recommended findings and recovery
to be sought from the provider. The
DHMH unit will advise if it agrees
with the MOIG findings and recommendations. At that point, a copy of
the report is forwarded to MFCU to
ascertain if a criminal or civil action
will be pursued by their office. The
Department will not seek recovery
until or unless MFCU declines to
pursue a case against the provider.
According to information made
available from the MOIG under a
2011 Public Information Act request,

the MOIG conducts a 13-step audit
and follow up process. There is a
separate Pharmacy Investigations
Protocol. The general audit may
include the following information
and steps:
1. Identification of the Case
Source, which may be from
a complaint, data mining or
results of a claims review algorithm.
2. A Triage and Assessment process, with limited document
and policy review.
3. An internal Decision, which
can include closing the review,
opening a full audit or treating
it as a “small review”
4. If the decision is to pursue
an audit, this may lead to a
Preliminary Audit Activity,
including identification of the
audit to a work group, review
of a sample, review of surveys
from the Office of Health Care
Quality (OHCQ).
5. Conducting the Audit, which
may include engaging support and performing an onsite
review.
6. The MOIG indicates that during the audit there may be
no contact with the provider
about the audit by the DHMH
program unit involved.
7. The Tracks Progress, including
identifying when the applicable DHMH program has
changed or will change its policies and regulations.
8. The MOIG Issues Reports
to applicable units within
DHMH. Claim–by-claim findings are reported. Where there
is to be a recovery from the
provider, the MFCU receives
the information and a copy of
the report.

9. The MOIG will provide the
applicable DHMH Program
with 30 days to review the
report with an opportunity
for an extension. The MOIG
may issue a recovery letter
if the DHMH program agrees
with the findings or fails to
respond. The MFCU must
respond before a recovery
letter is issued. The MFCU
attempts to respond within
45 days regarding whether it
has accepted the case for further investigation. The DHMH
Program may disagree with
the MOIG’s report by the end
of the 30 day review period
or 60 days if an extension is
granted. If disputes cannot be
resolved they are referred to
the DHMH Deputy Secretary
for Operations, and/or the
Secretary’s Chief of Staff. The
MFCU is notified of chang-

es in the report. The MFCU
must approve the release of
the recovery letter.
10. The MOIG will issue a final
Report and Recovery Letter
to the provider of services,
the DHMH program’s executive director, the Medicaid
Recoveries Unit and the
Appeals Administrator, to
OHCQ and to the MFCU.
11. A right to appeals will be provided, through the Office of
Administrative Hearings.
12. The MOIG may make a referral
to law enforcement agencies
including, as applicable, one
or more Health Occupations
licensing boards, OHCQ and
the MFCU.
13. The MOIG will track follow
up.
Each case presents its own facts
and may lead to deviation from the
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above process. For example, if upon
initial review or after an on-site
review, it becomes evident that there
is significant evidence of a credible allegation of fraud, a case may
be referred and accepted by MFCU
without a written report or additional review by MOIG.
A powerful tool available to
MOIG involves the interim termination of funding, based on a “credible allegation of fraud.” This process is outlined in an April 7, 2011,
DHMH memorandum detailing
this requirement under the federal
health care reform legislation, the
Patient Protection and Affordable
Care Act (PPACA), section 6402(h)
(2) as amended by the Health Care
and Education Reconciliation Act
of 2010, implemented by February
2, 2011, federal regulations. Under
these provisions, where there is evi48
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dence of credible allegation of fraud
against the Medicaid program, the
program must suspend payments
to the provider and refer the case to
the Medicaid Fraud Control Unit. 42
C.F.R. § 455.23(a) and (d). Payments
to the provider will continue to be
withheld until it is determined that
there is insufficient evidence of fraud
or all legal proceedings relating to
the alleged fraud are complete. Id. §
455.23(c).
A detailed series of questions and
answers guiding MOIG’s mandatory
and discretionary action to identify
credible allegations of fraud, impose
or defer payment suspensions and
make referrals to the MFCU and other
law enforcement agencies is contained in a March 25, 2011, guidance
document from the federal Centers
for Medicare and Medicaid Services.
See Letter from Peter Budetti, Center

for Program Integrity, and Cindy
Mann, Center for Medicaid, CHIP
and Survey and Certification. http://
oig.hhs.gov/fraud/medicaid-fraudcontrol-units-mfcu/files/paymentsuspensions-info-bulletin-3-25-2011.
pdf. There are provider notice and
appeal requirements in the transmittal. Good cause for modifying or
staying suspension of payments may
be asserted by a provider to whom
payments have been suspended.
The MOIG is a funded, staffed,
active unit within DHMH with broad
authority over DHMH programs
and providers. When a health care
provider learns of an MOIG audit,
it is well advised to take the matter
seriously and to recognize this may
be just one part of a broader investigation and enforcement action that
may involve other federal and state
agencies and units. Solid compliance

The Medicaid Fraud
Control Unit and the
False Health Claims Act
Although MOIG identifies suspected
cases of Medicaid fraud, it does not
prosecute those cases. That responsibility falls to the Office of the
Attorney General, Medicaid Fraud

Professional Development • Legal Resources • Advocacy

procedures, whistleblower protections and education and training
for how to respond to an audit of
this kind are advisable, preparatory
actions for all health care providers
receiving government funds.
If providers and their counsel
plan to seek a good cause exception
from a payment suspension or other
interim sanctions, they will need to
ensure that they have or promptly
can implement systems that will be
accepted as ensuring that no additional improper claims are submitted pending the final outcome
of the audit and related appeals.
Moreover, the assistance of properly credentialed experts and consultants, access to relevant medical
and billing records and knowledge
of applicable regulations as well as
government policies and procedures
all are components of a successful
defense.
In resolving disputes through settlements, it is necessary for health
law counsel to be knowledgeable
and thoughtful about collateral consequences, such as when reports
and updates to CMS form 855 provider enrollment documentation is
needed, when a health occupations
licensing action may be triggered,
and when a resolution will trigger
a mandatory or discretionary exclusion from Medicare, Medicaid and
other federal and state program participation by the federal OIG.
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Control Unit. The Unit has statewide authority to prosecute criminal
and civil cases involving Medicaid
fraud, fraud in the administration
of the Medicaid program, the abuse
and neglect of vulnerable adults and
related crimes. 42 C.F.R. § 1007.11.
The Medicaid Fraud Control Unit
receives information about suspected
fraud or other violations from a variety of sources. In addition to referrals from MOIG, the Unit receives
information from local law enforcement and the ombudsman from
the various county Departments of
Aging, the Office of Health Care
Quality, federal agencies and citizen
complaints, among other sources.
After it receives information alleging
a violation of any statute within its
purview, the MFCU will evaluate the
information and conduct any necessary investigation. Like MOIG, the
Medicaid Fraud Control Unit coordinates closely with federal enforce-

ment agencies and enforcement
agencies in other states to promote
efficient use of resources and reduce
duplication of investigative efforts.
While many attorneys are familiar
with the process of a criminal investigation, many may not be aware of
new procedures created in the False
Health Claims Act. False claims litigation dates back to the Civil War,
when companies contracted to supply goods to the Union Army were
defrauding the government. The
False Claims Act, A Primer, http://
www.justice.gov/civil/docs_forms/
C-FRAUDS_FCA_Primer.pdf. This
resulted in the enactment of the federal False Claims Act, 31 U.S.C. §§
3729-3733 (____). The federal False
Claims Act allows the federal government to recover treble damages
and additional penalties from anyone found to have submitted a false
or fraudulent claim to the federal
government. 31 U.S.C. § 3729(a)(1).
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The Maryland False Health Claims
act became effective on October 1,
2010. It allows the State to recover
treble damages and a civil penalty
of up to $10,000 per violation from
anyone who violates the act. Md.
Code Ann., Health-Gen. § 2-602(b)
and (c)(2010?). The Maryland act
can be violated in nine enumerated ways involving submitting false
claims to the State or failing to turn
over money or property owed to the
State. Id. § 2-602(a).
The Maryland False Health
Claims Act also contains provisions
that allow private citizens, known
as relators, who know that false or
fraudulent claims have been submitted to the State to file suit on the
government’s behalf. Id. § 2-604(a).
These lawsuits, generally known as
qui tam lawsuits, allow the State to
recover money in cases that might
not otherwise have come to the government’s attention. Anyone who
wishes to report suspected fraud
may do so without filing a qui tam
lawsuit. Merely reporting suspected
fraud, however, does not entitle one
to a share of any eventual recovery
obtained by the State. A person can
only share in the recovery if he or
she becomes a qui tam relator and
follows all applicable requirements
for filing and service.
A relator who seeks to recover under
the Maryland False Health Claims Act
is required to file a complaint in the
name of the State. Id. § 2-604(a)(1)(ii).
That complaint must be filed under
seal and is served only on the State,
not the defendant. Id. § 2-604(a)(3).
The relator must also serve the State
with a statement of “substantially all
material evidence and information
that the person possesses” regarding
the alleged fraud. Id.
Complaints and other information
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should be provided in electronic format whenever possible. Documents
should be bates-labeled for ease of
reference. If a large number of documents will be produced, an index
should be provided. Attorneys representing relators should be alert to
the fact that some relators may have
privileged information regarding the
defendant in a qui tam lawsuit. If there
is any doubt about whether a relator
possesses privileged information, the
issue should be discussed with the
Medicaid Fraud Control Unit before
the information is disclosed.
Because a qui tam case is filed
under seal, there is no public disclosure of the fact that the case has
been filed, the identity of the defendant, or the substance of the allegations until the Court orders the case
unsealed. The case remains under
seal for at least sixty days to allow
the State to investigate the allegations. Id. § 2-604(3)(ii)(1).
After investigating, the State will
decide whether to intervene and
pursue the case further or to decline
to intervene in the case. Id. § 2-604(a)
(6). If the State intervenes, it usually
files its own complaint, in which it
may adopt some, all, or none of
the relator’s original allegations. The
State may also include additional
allegations based on information
learned during its investigation. At
this point, the case is unsealed. If
the State declines to intervene, the
court is required to dismiss the case.
Id. §2-604(a)(7). This is a departure
from the federal False Claims Act,
which allows a relator to pursue
a case even if the government has
declined to intervene. 31 U.S.C. §
3730(b)(4)(B).
If the case results in a recovery
for the State, the relator is entitled
to a portion of the money paid.

Generally, a relator may receive
between fifteen and twenty-five
percent of the recovery. Md. Code
Ann., Health-Gen. § 2-605(a)(1)(i).
The exact amount is determined on
a case-by-case basis after evaluating
the time and effort that the relator
contributed to the final resolution of
the case. Id. § 2-605(a)(1)(ii). A relator may be awarded less than fifteen
percent of the recovery if lawsuit
is based on information disclosed
in government reports, hearings,
audits or investigations or the news
media or if the relator participated in
the violations on which the case was
based. Id. § 2-605(a)(2) and (b).
The False Health Claims Act also
created new tools for the Medicaid
Fraud Control Unit to investigate
alleged false claims. The statute allows
the State to seek discovery from any
person “during an investigation . . .
conducted either independently or in
conjunction with a civil action filed
under [the False Health Claims Act.]”
Id. §2-604(b)(2)(i). The Medicaid Fraud
Control Unit does not disclose to persons who receive discovery requests
whether the information relates to
an independent investigation or a qui
tam lawsuit that is under seal. Targets
of investigations that are served with
discovery requests usually will not
receive a complaint before the State
serves discovery requests because an
investigation may be preliminary, in
which case no complaint has been
filed, or the discovery relates to allegations raised in a qui tam lawsuit
that is under seal. Likewise, witnesses who are served with discovery
requests will not receive a subpoena,
as every person from whom the State
seeks discovery is considered a party
to whom no subpoena is required
under the Maryland Discovery Rules.
Id. §2-604(b)(2)(ii). If documents are

requested as part of the discovery,
they should be provided in electronic
format whenever possible and bateslabeled for ease of reference. Providers
or counsel with questions about how
to produce documents in electronic
format should contact the Assistant
Attorney General who issued the discovery requests to discuss potential
production formats prior to responding to the discovery requests.
Health care providers or others
who receive a discovery request from
the Medicaid Fraud Control Unit
are well advised to take the matter
seriously and respond in a timely
and thorough manner. Among the
factors that can be considered in
determining the amount of penalties
to be imposed under the Act is “the
extent to which the person otherwise
cooperated in the investigation of
the violation . . . .” Md. Code Ann.,
Health-Gen. § 2-602(c)(1)(ix). Health
care providers who do not respond
appropriately to discovery requests
from the Medicaid Fraud Control
Unit may be held to account for
their lack of cooperation in the form
of higher penalties, should they be
found to be in violation of the False
Health Claims Act.
Both MOIG and the Medicaid
Fraud Control Unit are important
players in the fight against fraud,
waste and abuse in the Medicaid
program. Health care providers who
are engaged by either agency as part
of an audit or investigation should
treat the situation with appropriate
seriousness. Engaging counsel who
is knowledgeable about health care
law and government investigations
is advisable and can often facilitate
the investigative process.
Mr. Sollins is Co-Chair of the Health Law
Group at Ober|Kaler. He may be reached
at hlsollins@ober.com
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Whether You Have A Duty To Disclose What May Have
Been Fraud By Your Client Relating To A Proceeding In An
Immigration Court
ETHICS DOCKET 2013-03
You have requested an opinion concerning whether you have a duty to disclose
what may have been fraud by your client relating to a proceeding in an immigration court.
You advise that several years ago, you
filed a petition for asylum for client A,
which was granted by the immigration
court. The petition was based on the representation that Client A’s brother had
been killed by the military of his native
country. You also filed for client A, who
was granted, legal permanent residence.
In addition, you were retained by Client
A’s “friend”, Client B, to file for legal
permanent residence, which was also
granted. Client B’s original status was
also asylum, which he had obtained
with assistance from another attorney.
Client B recently spoke to you because
Immigration and Customs Enforcement
(ICE) had questioned him about some
past activities, and were coming back
to talk to him again. During the course
of your conversation, after giving you
confusing and contradictory information, Client B revealed that he and Client
A are brothers. You state that, if what
Client B told you is true, Client A committed fraud relating to both the petition
for asylum as well as the filing for the
legal permanent residence.
While you do not intend to represent
either Client A or Client B going forward
you inquire as to whether you have a
52
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duty to disclose the information about
Client A from Client B to ICE or the
immigration court. You advise that, as a
legal permanent resident, Client A will
need to file for a new legal permanent
resident card every ten years, which
may be a continuation of fraud on the
immigration court.

Main Rules to Consider
Rule 1.6 provides, in pertinent part, that:
(a) A lawyer shall not reveal information relating to representation of a client unless the client gives informed
consent, the disclosure is impliedly
authorized in order to carry out the
representation, or the disclosure is
permitted by paragraph (b).
(b) A lawyer may reveal information
relating to the representation of a
client to the extent the lawyer reasonably believes necessary:
*
* *
(2) to prevent the client from committing a crime or fraud that is
reasonably certain to result in
substantial injury to the financial
interests or property of another and
in furtherance of which the client
has used or is using the lawyer’s
services;
*
* *
(6) to comply with these Rules, a
court order or other law.
Rule 1.9(c) provides that a “lawyer

who has formerly represented a
client in a matter. . .shall not thereafter: . . .(2) reveal information relating
to the representation except as these
Rules would permit or required with
respect to a client.”
Rule 3.3 provides, in pertinent part,
that:
(a) A lawyer shall not knowingly:
(1) make a false statement of fact or
law to a tribunal or fail to correct a
false statement of material fact or
law previously made to the tribunal
by the lawyer;
(2) fail to disclose a material fact to
a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act by the client;
*
* *
(b) The duties stated in paragraph (a)
continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.
Rule 4.1 provides:
(a) In the course of representing a
client a lawyer shall not knowingly:
(1) make a false statement of material fact or law to a third person; or
(2) fail to disclose a material fact
when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client.
(b) The duties stated in this Rule

apply even if compliance requires
disclosure of information otherwise
protected by Rule 1.6.

Analysis
Rule 1.6 prohibits disclosure of any
information relating to the representation of a client. As stated in comment 2
to that Rule, “A fundamental principle
in the client-lawyer relationship is that,
in the absence of the client’s informed
consent, the lawyer must not reveal
information relating to the representation.” The purpose for this principle is
to foster the trust that is the hallmark of
the client-lawyer relationship. Id. Thus,
a lawyer should proceed with caution
in deciding whether to reveal a client’s
confidential information.
Here, in addition to your obligations
to both Clients A and B under Rules
1.6 and 1.9, relating to duties to former
clients, and Rule 1.18, relating to duties
to prospective clients, to not reveal information learned during the consultation
with Client B. Rule 1.6 permits, but does
not require, a lawyer to disclose confidential client information. Thus, nothing

The

in Rule 1.6, 1.9 or 1.18 requires you to
reveal the information you learned from
Client B to ICE or the immigration court.
Rules 3.3 and 4.1 require a lawyer to
disclose information otherwise protected by Rule 1.6 in certain circumstances.
Rule 3.3 generally requires candor to a
tribunal. It appears that the immigration court falls within the definition of a
tribunal under Rule 1.0 (o). A lawyer’s
duty to correct a false statement of fact
made by a lawyer or to reveal a material fact to avoid assisting a criminal
or fraudulent act by a client continues
to the conclusion of a proceeding. It is
not clear based on the facts you presented that you have actual knowledge
that Client A made false statements,
although you assume so, and you have
not spoken to client A. If you were to
represent Client A to renew his legal
residency card, you would be prohibited
from making a false statement or failing
to disclose a material fact in the course of
applying for a new legal residence card.
However, you state that you do not
intend to represent client A or Client
B in the future. Further, based on the

fact that both asylum and legal permanent residence were granted to Client
A nearly ten years ago, the Committee
assumes that any “proceeding” in
which you represented Client A has
concluded. Thus, it does not appear that
you are required to make a disclosure to
the immigration court.
Rule 4.1 generally requires that, in the
course of representing a client, a lawyer shall not knowingly be untruthful.
However, as you do not currently represent either Client A or Client B, Rule 4.1,
does not appear to apply.
While the Committee is certainly
troubled by the fact that your former
Client A may have made false statements in order to gain asylum and legal
permanent residency, it does not appear
under the circumstances you have presented that you are required to disclose
the information you learned from Client
B about Client A to either the immigration court or ICE. To the contrary, you
may be required to obtain the informed
consent, as defined by Rule 1.0(f), of
both Client B and Client A to do so.
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Does a Retainer Have to be Deposited in Trust?
The Maryland Lawyers’ Rules of
Professional Conduct require an attorney to deposit and maintain funds
belonging to a client in trust. An exception to the rule exists. If the client “gives
informed consent, confirmed in writing, to a different arrangement” the
lawyer may deposit unearned fees and
expenses paid in advance directly into a
non-trust account. See Rule 1.15(c).
The exception raises the question: What is informed consent? Rule
1.0(f) defines informed consent as
“denot[ing] the agreement by a person to a proposed course of conduct
after the lawyer has communicated
adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed course of conduct.” Comment
[6] provides some additional guidance
and instructs that an attorney must
make reasonable efforts to ensure that
the client “possesses information rea-
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sonably adequate to make an informed
decision” including “any explanation
reasonably necessary to inform the client . . . of the material advantages and
disadvantages of the proposed course
of conduct and a discussion of the client’s . . . options and alternatives.”
Recently, for the first time, the bar has
received some guidance from the Court
of Appeals about evaluating informed
consent in the context of Rule 1.15(c). In
Att’y Griev. Comm’n v. Chapman, 430 Md.
238, 60 A.3d 25 (2013), the Respondent’s
retainer agreement for loan modification work contained the following language: “The Retainer shall be deemed
earned upon receipt by the Firm in
light of the commitment in time and
resources that the Firm will have to
invest in the Retained Matter, because
the Firm will be securing the services
of one or more consultants and because
such retention precludes or limits the
Firm’s ability to pursue other client
matters.” The Court of Appeals, citing the definition in Rule 1.0(f), found
the language in the retainer agreement
failed to explain the material risks associated with entering into an “earned
upon receipt” fee agreement. The Court
noted that the language did not inform
the client that the fee would be deemed
earned no matter the level of effort
undertaken by the lawyer, and that
return of any portion of the fee could
therefore be precluded. 430 Md. at 277,
60 A.3d at 49. (Of course, unearned fees
must be refunded to the client at the
termination of the representation pur-

suant to Rule 1.16(d).) The Court also
considered that there was no evidence
that the Respondent personally advised
the client of the risks associated with the
arrangement.
In addition to the risks outlined by
the Court, it seems reasonable that
an attorney should also advise a client of the benefit of depositing client
funds in trust which include, inter alia,
the funds cannot be removed from
the trust account until earned by the
attorney which guarantees that any
unearned funds will remain available
to immediately refund the client at
the termination of the representation;
records of the receipt, deposit and
maintenance of the funds will be created and maintained for five years; the
funds deposited in a trust account will
not subject to attachment by the attorney’s creditors; and the funds cannot
be used by the attorney or the law firm
as collateral for loans, to pay expenses
unrelated to the representation or for
the attorney’s personal benefit.
Attorneys should know that Bar
Counsel views the deposit of retainer
fees in a non-trust account with a
discerning eye. If questioned by Bar
Counsel, the burden falls on the attorney to prove that the client not only
consented to the arrangement but that
he or she was properly informed of
the risks associated with the arrangement and that the consent of the client
was confirmed in writing.
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