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D.I.Y. BUSINESS
ENTITIES FOR SOLOS
(& SMALL FIRMS)
By Kimberly A. Kline
and Jeffrey E. Letzkus

A

t one time, “going solo” meant only
one thing – becoming a sole proprietor, and consequently the person
(i.e., the solo practitioner) was indistinguishable from his or her “business.” As
a sole proprietor, you become personally liable for any and all business debts
as well as your own personal debts.
Alternatives to sole proprietorship are
now available to the solo practitioner;
you can incorporate as a professional
corporation (“PC”) or organize as a limited liability company (“LLC”) and thereby
limit your personal liability for business
debts. A PC and LLC are legal entities
separate and apart from the solo practitioner who forms them. Accordingly,
ordinary business debts incurred by the
business belong to the business and not
to the person.
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A. Sole Proprietor
A sole proprietor by definition is someone practicing alone, without any
partners or associates (but may have
employees). As such, you and the business are one and the same and the outside world need not make any distinction between the two. In other words,
if attorney John Q. Public goes down
to the local stationery store and opens
an account in the name of the business
(Law Office of John Q. Public) and then
later fails to pay the account, the stationery store can take action to secure
payment from the business’s checking
account or from Mr. Public’s personal
checking account. The choice belongs
to the creditor; there is no “rule” that
the creditor must seek payment from
the business first before going after
personal assets. Therefore, Mr. Public’s
car, house, stocks, coin collection, etc.
may be at risk. This is because, as
stated above, the solo practitioner’s
practice – the “business” – and the person are one and the same.
While, as a sole proprietor/solo
practitioner you can not limit your
liability for business debts to the business itself, becoming a sole proprietor
is the simplest form of business to
assume. In Maryland, no formal filings
are required to become a sole proprietor. However, you must still comply
with all state and local licensing and
taxation requirements. As a sole proprietor you do not file a separate federal income tax return for the buisness,
but rather simply report the income on
Federal Form 1040, Schedule C – Profit
or Loss from Business.

B. Professional
Corporation (“PC”)
A professional corporation (“PC”) is
a corporation whose purpose is to
6
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render professional services, such as
an architect, a dentist, a doctor, or
an attorney. The professional service
is one that can only be rendered by
a person licensed and authorized to
do so by the State. Further, with a
few exceptions (which do not include
attorneys), a corporation that may be
formed as a professional corporation
cannot incorporate in any other form.
PCs are governed by the Maryland
Professional Service Corporation Act
(Md. Code Ann., Corps. & Ass’ns §§
5-101 to 134.) as well as provisions of
the Maryland General Corporation
Law. (See Md. Code. Ann., Corps &
Ass’ns § 5-134.) However, neither
the Maryland General Corporation
Law nor the Professional Service
Corporation Act “affect the interpretation or application of any law pertaining to standards of professional
conduct.” Md. Code. Ann., Corps &
Ass’ns § 5-129.
A solo practitioner may chose to
incorporate as a professional corporation by following the procedures to incorporate as any other
corporation. It is recommended that
you consult appropriate sources for
guidance on incorporation. (The
State Department of Assessments
and Taxation (SDAT), the office
as well as its website are excellent places to begin. See additional
information below.) As a PC you
would be permitted to be the only
director as well as act as all three
required officers: president, treasurer, and secretary. In addition to
the usual requirements for Articles
of Incorporation, a PC must include
a statement that the corporation is
a professional corporation and its
purpose is to render specified professional services. Md. Code. Ann.,
Corps & Ass’ns § 5-112.

While a PC may offer limited liability with regard to business debts,
it does not shield you from liability
for an act of professional negligence.
An individual who is an employee of
a PC and renders a licensed service
is liable for negligence, a wrongful act, or an omission to the same
extent as if the individual was a sole
proprietor. Moreover, a corporation
is liable to the same extent as its
employees. Md. Code. Ann., Corps
& Ass’ns § 5-121.
A solo practitioner who incorporates as a PC (and by default is a
corporate officer) is classified as an
employee of the corporation according to the IRS. See IRS Publication 15,
“Circular E, Employer’s Tax Guide.
This classification as an employee
means that you will be responsible
for employer taxes and employee
withholding taxes for yourself as well
as any additional employees.

C. Limited Liability
Company (“LLC”)
The owner of a LLC is known as
a “member.” The company is categorized as an unincorporated entity
with limited liability for its owner(s)
(like a corporation) but is treated as
a partnership (if there is more than
one owner) or as a sole proprietor (if
there is only one owner) for income
tax purposes – thus avoiding the
traditional corporate double taxation.
LLCs are governed by the Limited
Liability Company Act (Md. Code
Ann., Corps. & Ass’ns §§ 4A-101 to
1103), except to the extent that those
provisions are permitted to be modified by the Articles of Organization
or the Operating Agreement. An
Operating Agreement regulates both
the relation between the individu-
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employee but rather self-employed.
Therefore, your tax treatment is
almost identical to that of a sole
proprietor, although you do have the
option to elect to be taxed as a corporation. In order to make this election,
you must “check the box” on Federal
Form 8832. If you do not make such
election, the domestic default rule
applies, therefore you will be considered a sole proprietor and will be
disregarded as a separate entity for
tax purposes.

D. Formation Requirements
& Tax Information
1. SOLE PROPRIETOR WITH NO
EMPLOYEES. Do I need to…?
• File
Papers/Register
with
Maryland to Create Entity: No,
sole proprietor is not a separate
business entity.
• Obtain
an
Employer
Identification Number: No,
use Social Security number on
income tax return.
• File a Separate Federal Tax
Return for the Business: No, but
report income on Federal Form
1040, Schedule C – Profit or Loss
from Business.
al members and the member(s) to
the LLC, not unlike a corporation’s
by-laws. Fortunately, in Maryland,
virtually all provisions of the LLC
statute may be changed through the
Operating Agreement. This may help
to address any ambiguity that may
exist within the Maryland statute.
As a solo practitioner you may
form a LLC in Maryland. The process to establish one is similar to that
of forming a corporation, with less
complications and expense. Articles
8
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of Organization need to be drafted
and filed with SDAT. It is recommended that you consult appropriate
sources for guidance on organizing a
LLC. And again, the SDAT office and
website are excellent places to begin.
While an LLC may offer limited liability with regard to business
debts, similar to a PC, it does not
shield you from liability for an act of
professional negligence.
A solo practitioner as a member of an LLC is not considered an

• Pay Federal Income Tax: Yes, pay
federal income tax by making
quarterly estimated tax payments.
Use IRS Federal Form 1040-ES,
Estimated Tax for Individuals.
See IRS Publication 505 “Tax
Withholding and Estimated Tax.”
There is no withholding account.
• Pay
Federal
Insurance
Contribution Act (FICA) (also
known as Social Security) and
Medicare Taxes: No, but you

I work to protect our
clients’ interests.
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products and services are offered by SunTrust Investment Services, Inc., an SEC-registered broker-dealer and a member of the FINRA and SIPC, and a licensed
insurance agency. Investment advisory products and services are offered by SunTrust Investment Services, Inc., RidgeWorth Capital Management, Inc.,
and GenSpring Family Ofﬁces, LLC, investment advisers registered with the SEC. © 2012 SunTrust Banks, Inc. SunTrust and Live Solid. Bank Solid. are federally
registered service marks of SunTrust Banks, Inc.
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must pay Self-Employment Tax.
Use Federal Form 1040, Schedule
SE – Self-employment Tax to calculate tax and file with annual
Form 1040 Income Tax Return.
See IRS Publication 533 “Self
Employment Tax.”
• Pay Federal Unemployment Tax
Act (FUTA): No.
• File a Separate Maryland
Tax Return for the Business:
No,
but
report
income
on
Maryland
Form
502.
• Pay Maryland Income Tax: Yes,
pay state income tax by making quarterly estimated tax payments. Use Maryland Form
502D Declaration of Estimated
Maryland Income Tax. Once your
first filing has been made, the
State will send quarterly vouchers to use.
• Pay Maryland Unemployment
Insurance: No, but remember
you will not be eligible to receive
unemployment benefits if your
business does not survive.
• Pay
Maryland
Workers’
Compensation: No, but remember you will not be eligible to
receive workers’ compensation
benefits should you get injured
while working.
• Pay Maryland Personal Property
Tax: Yes, if you own or lease
personal property (such as furniture, fixtures, tools, machinery,
equipment, etc.) then you must
first apply for an Unincorporated
Business Identification Number
and then file an annual personal
property return.
10
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Contact:

State Department of
Assessments and Taxation
Unincorporated Personal
Property Unit
301 West Preston Street, Room 806
Baltimore, Maryland 21201-2395
Telephone: 410-767-4991
(for sole proprietor)
www.dat.state.md.us

2. SOLE PROPRIETOR WITH
EMPLOYEES. Do I need to . . . ?
• File
Papers/Register
with
Maryland to Create Entity: No,
sole proprietor is not a separate
business entity.
• Obtain
an
Employer
Identification Number: Yes,
you must file an application for
Employer Identification Number,
Federal Form SS-4. See IRS
Publication 1635 Understanding
Your EIN – Employment
Identification Number. You may
also apply for an EIN online at
the IRS website.
• File Separate Federal Tax Return
for the Business: No, see above
“With No Employees.”
• Pay Federal Income Tax: For
yourself, yes, you must pay
estimated taxes as noted above,
under “With No Employees.”
However, with one or more
employees you must also withhold federal income tax from
wages paid. Quarterly payments
are made to the federal government via deposits using Federal
Form 8109 Federal Tax Coupon.
You are also required to file a
quarterly return using Form
941, Employer’s Quarterly Tax
Return. See instructions accompanying the form. There are now
many electronic filing and pay-

ment options offered via the IRS
website – search for Electronic
Payment Options.
• Pay
Federal
Insurance
Contribution Act (FICA) (also
known as Social Security) and
Medicare Taxes: For yourself,
no, but you must pay selfemployment tax as noted above,
under “With No Employees.”
However, with one or more
employees you must withhold
FICA and Medicare taxes from
wages paid. These taxes are
borne by both you as employer
and your employees. The specific amounts allotted to employers
and employees may vary from
year to year. Quarterly payments are made to the federal
government via deposits using
Federal Form 8109 Federal Tax
Coupon. You are also required
to file a quarterly return using
Form 941, Employer’s Quarterly
Tax Return. Electronic filing and
payment options are available as
noted above.
• Pay Federal Unemployment
Tax Act (FUTA): For yourself
no, same as above “With No
Employees.” However, with one
or more employees, you must
make contributions, which are
all employer-paid. Quarterly
payments are made via deposits using Form 8109 Federal Tax
Deposit Coupon. You are also
required to file an annual return
using Form 940, Employer ’s
Annual Federal Unemployment
Tax Return. See instructions
accompanying form. Electronic
filing and payment options are
available as noted above in “Pay
Federal Income Tax.”

• File Separate Maryland Income
Tax Return for the Business: No,
but report income on Maryland
Form 502.
• Pay Maryland Income Tax: For
yourself, yes, same as above
“With No Employees.” However,
with one or more employees you
must withhold state income tax
from wages paid. File a Combined
Registration Application – may
be done online – to obtain a withholding account.
Contact:

Comptroller of Maryland
Central Registration
Revenue Administration Center
Annapolis, Maryland 21411-0001
410-767-1313 in Baltimore
800-492-1751 outside of Baltimore
Maryland Relay Service 711 or
800-735-2258 for hearing impaired
410-974-3299 for Md tax forms &
publications via Forms-by-Fax
www.marylandtaxes.com

All state income tax withheld must
be remitted to the state monthly or
quarterly, depending upon amount
due. Use Maryland Form MW506
Employer’s Return of Income Tax
Withheld. Also must file annual reconciliation on Form MW508 Annual
Employer Withholding Reconciliation
report. Payments and returns must
be submitted to the Comptroller of
Maryland, Revenue Administration
Center noted above.
• Pay Maryland Unemployment
Insurance:
For
yourself,
no, same as above “With No
Employees.” However, with
one or more employees you
must
make
contributions,
which are all employer-paid.
You must file a Combined
Registration Application (as
noted in preceding paragraph)

to obtain an Unemployment
Insurance Account Number.
Once the account number is
obtained, quarterly contributions are made by filing the
Maryland Department of Labor,
Licensing and Regulation’s
Form DLLR/OUI 15 Quarterly
Unemployment
Insurance
Contribution and Employment
Reporting Contribution. You
are also required to file Form
DLLR/OUI 16 Employment
report.
Contact:

Maryland Department of Labor,
Licensing and Regulation
Office of Unemployment Insurance
P.O. Box 2438
Baltimore, Maryland 21203-2438
410-767-2412
800-492-5524
www.dllr.state.md.us/employment/
uiconfiling.htm

• Pay
Maryland
Workers’
Compensation: For yourself,
no, same as above “With No
Employees.” However, with one
or more employees you may selfinsure or coverage may be purchased through private insurance
carrier or through:
Injured Worker’s
Insurance Fund (IWIF)
8722 Loch Raven Boulevard
Towson, Maryland 21204-6285
410-494-2000 or 800-492-0197

• Pay Maryland Personal Property
Tax: Yes, same as above “With No
Employees.”
3. PROFESSIONAL CORPORATION:
Do I need to . . . ?
(Remember, as a solo practitioner
who has incorporated, you are also
the three required officers of the corporation and therefore an employee.

See IRS Publication 15 Circular E,
Employer’s Tax Guide for explanation of definition of employee.)
• File
Papers/Register
with
Maryland to Create Entity: Yes.
File Articles of Incorporation.
Contact:

State Department
of Assessments and Taxation
Corporate Charter Division
301 West Preston Street, Room 809
Baltimore, Maryland 21201
Telephone: 410-767-1340
www.dat.state.md.us

• Follow
Rules
for
Entity
Name: Yes, Corporations and
Associations Article, § 1-502(f)
requires that a professional corporation’s name include one of
the following: chartered, chtd.,
professional association, P.A.,
professional corporation, or P.C.
• Obtain
an
Employer
Identification Number: Yes,
you must file an application for
Employer Identification Number,
Federal Form SS-4. See IRS
Publication 1635 Understanding
Your EIN – Employment
Identification Number. You may
also apply for an EIN online at
the IRS website.
• File Separate Federal Tax Return
for the Business: Yes, you must
file Federal Form 1120. See IRS
Publication 542, Corporations.
• Pay Federal Income Tax: Yes, the
corporation pays federal income
tax by making quarterly estimated tax payments. Use IRS
Federal Form 1120-W, Estimated
Tax for Corporations. Quarterly
payments are made in the same
way as noted above under “Sole
May 2012
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Proprietor – With Employees.”
Additionally, you must withhold
federal income tax from wages
paid to yourself as an employee
and from wages paid to other
employees, if any. The process
is the same as that listed above
under “Sole Proprietor – With
Employees.”
• Pay
Federal
Insurance
Contribution Act (FICA)(also
known as Social Security) and
Medicare Taxes: You must withhold FICA and Medicare taxes
from wages paid to yourself as an
employee and from wages paid
to other employees, if any. The
12
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process is the same as that listed
above under “Sole Proprietor –
With Employees.”

• File Separate Maryland Tax
Return for the Business: Yes, you
must file Maryland Form 500,
Corporation Income Tax Return.

income tax by making quarterly estimated tax payments.
Use Maryland Form 500D,
Declaration
of
Estimated
Corporation Tax. Once you
make the first payment, quarterly vouchers will be sent to
you. Additionally, you must
withhold state income tax from
wages paid to yourself as an
employee and from wages paid
to other employees, if any. The
process is the same as that listed
above under “Sole Proprietor –
With Employees.”

• Pay Maryland Income Tax:
Yes, the corporation pays state

• Pay Maryland Unemployment
Insurance: Yes, the process is

• Pay Federal Unemployment
Tax Act (FUTA): You must make
contributions for yourself as an
employee and for other employees. The process is the same as
that listed above under “Sole
Proprietor – With Employees.”

the same as that listed above
under “Sole Proprietor – With
Employees.”
• Pay
Maryland
Workers’
Compensation: Yes, the process
is the same as that listed above
under “Sole Proprietor – With
Employees.”
• Pay
Maryland
Personal
Property Tax: Yes, SDAT automatically registers the corporation for Personal Property
Tax when the entity is formed.
Personal Property Return must
be filed annually whether or
not the corporation possesses
personal property as there is
an annual fee that is assessed,
which is currently $300.
Contact:

State Department of
Assessments and Taxation
Personal Property Division
301 West Preston Street
Baltimore, Maryland 21201
Telephone: 410-767-1170
(for legal entities)
www.dat.state.md.us

4. L I M I T E D
COMPANY (LLC)

LIABILITY

• File Papers/Register with
Maryland to Create Entity: Yes.
File Articles of Organization.
Contact:

State Department of
Assessments and Taxation
Corporate Charter Division
301 West Preston Street, Room
809
Baltimore, Maryland 21201
Telephone: 410-767-1340
www.dat.state.md.us

• Follow Rules for Entity
Name: Yes, Corporations and

Associations Article, § 1-502(b)
requires that a limited liability
company’s name include one of
the following: the words “limited liability company,” L.L.C.,
LLC, L.C., or LC.
• Obtain
an
Employer
Identification Number: Yes,
you must file an application
for Employer Identification
Number, Federal Form SS-4. See
above “Sole Proprietor – With
Employees.”
• File a Separate Federal Tax
Return for the Business: No,
provided you are electing to be
treated as a sole proprietor for
tax purposes, report income on
Federal Form 1040, Schedule C
– Profit or Loss from Business.
• Pay Federal Income Tax:
Please see same applicable section under “Sole Proprietor –
With No Employees” or “With
Employees.”
• Pay
Federal
Insurance
Contribution Act (FICA) (also
known as Social Security)
and Medicare Taxes: Please
see same applicable section
under “Sole Proprietor – With
No Employees” or “With
Employees.”
• Pay Federal Unemployment
Tax Act (FUTA): Please see
same
applicable
section
under “Sole Proprietor – With
No Employees” or “With
Employees.”

mational return is required.
Use Maryland Form 510, PassThrough Entity Income Tax
Return.
• Pay Maryland Income Tax:
Please see same applicable section under “Sole Proprietor –
With No Employees” or “With
Employees.”
• Pay Maryland Unemployment
Insurance: Please see same
applicable section under “Sole
Proprietor – With No Employees”
or “With Employees.”
• Pay
Maryland
Workers’
Compensation: Please see same
applicable section under “Sole
Proprietor – With No Employees”
or “With Employees.”
• Pay
Maryland
Personal
Property Tax: Yes, the process is the same as that listed above under “Professional
Corporation.”
Contact:

State Department of
Assessments and Taxation
Unincorporated Personal
Property Unit
301 West Preston Street, Room 806
Baltimore, Maryland 21201-2395
Telephone: 410-767-1170
(for legal entities)
www.dat.state.md.us

Ms. Kline is a sole practitioner in
Baltimore County. She may be reached
at kimmy.esq@verizon.net. Mr. Letzkus
is a partner in the law firm of Tillman,
Shehan & Letzkus, LLC, in Columbia,
Maryland. He may be reached at jeff.
letzkus@colonytitle.com.

• File a Separate Maryland Tax
Return for the Business: No,
but report income on Maryland
Form 502. However, an infor-

Return to Menu
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cleaning
your own HOUSE:
How to Run and
Organize a Solo Practice
By L. Jeanette Rice

T

he key to a successful solo practice is organization, so it is never
a bad time to clean your house

and get organized. Doing so will prevent the
dreaded tyranny of the urgent. Solo firms
are businesses which require organization
and administration like any other business,
and some firms have office administrators
responsible for many of the relevant tasks. In
many cases, however, the attorney performs
these tasks in addition to practicing law. Firms
with a more organized practice will reap
rewards in happier clients, happier staff, and
happier attorneys.
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The practice of law has become
much more stressful. The competition is more fierce, clients are much
more demanding, and the public is
much more critical. It is no longer
enough to just be a good lawyer. A
successful lawyer needs to be a good
business manager. Practitioners
need knowledge about accounting,
communications, personnel issues,
counseling, marketing, client service, time management, stress management and technology.

The first step to becoming organized is to schedule time for office
administration. Schedule a half-day
each week to handle office administration. Try to reserve the same
day and time each week so that
you can avoid scheduling court
dates for the same time. Resist the
urge to perform legal work or take
telephone calls during this time.
Prepare a list of the tasks that you
need to accomplish to help your
practice run smoothly and efficiently. Prioritize the items on your list.
Shopping for cheaper long-distance
service is not as important as reconciling your trust account, for example. Items dealing with malpractice
issues should be addressed first.
Next should be items that relate to
client satisfaction, such as communication, file organization, billing,
calendar management and conflict
resolution. After those come items
which make your practice more
efficient and profitable, such as
technology, advertising, continuing
legal education and bar activities.
Below are some of the areas that
should be included in your plan to
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8.

Trust Account Management
Get your trust account in order. Trust
accounts are required for depositing your clients’ unearned funds.
Problems with trust accounts generate
a great number of Bar counsel complaints. Following these procedures
will safeguard your clients’ funds:
1.
2.

Make the Time
and Make a Plan
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make your practice more organized
and efficient.

3.

4.

5.

6.

7.

Reconcile your bank account each
month.
Your trust account must be titled
specifically in accordance with
Rule 16-606 of the Maryland
Rules governing attorney trust
accounts. In addition to the
name of the attorney, “Clients’
Funds Account,” “Attorney Trust
Account,” or “Attorney Escrow
Account” must be printed on your
checks.
Limit access to the trust account
and keep the checkbook in a safe,
preferably locked, place.
Tasks involving the trust account
should not be delegated to staff.
Deposit verification, check writing, opening of bank statements
and bank reconciliation should be
done by the attorney. This minimizes the possibility of embezzlement or fraud.
Keep track of disbursements for
expenses paid on behalf of your
client. Make sure to send your
clients statements itemizing disbursements.
Never borrow money from your
trust account. Only withdraw
funds after they are earned.
Keep a detailed ledger of each
transaction in or out of the trust
account. You should have a separate ledger for each client.

Use different color checks for your
Trust and Operating Accounts,
to make it less likely that you
will mistakenly use the wrong
account. Make sure that you
keep checks and deposit slips for
each account in separate drawers. For more information, read
Glenn Grossman’s article, “Trust
Account Recordkeeping,” in the
January/February 2011 issue of
the Maryland Bar Journal.

Calendar Management
Set up a calendar management system. A good calendar management
system is necessary not only to keep
the attorney on schedule but also to
prevent malpractice issues due to
missing deadlines.
1.

2.

3.

4.

5.

Create a calendar: you can use
an electronic or manual calendar,
but this is an area where technology can be especially useful. With
an electronic calendar, make sure
that you have an off-site backup.
Microsoft Outlook and Google
both have calendars which can
sync with other applications.
If possible, assign one employee
the task of maintaining the calendar and monitoring deadlines.
In addition to court dates, be sure
to include all deadlines and statutes of limitations on the calendar.
Schedule adequate time to complete legal work. It may be helpful to reserve a specific day each
week so court dates and appointments are not scheduled on your
“workday.”
Make sure the calendar is updated
regularly. Choose an electronic calendar which allows for automatic
updates and electronic reminders.
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6.

Review the calendar weekly to
identify and resolve scheduling
conflicts.

Client Management
Clients are what the practice is all
about. Our job is to help our clients
navigate the legal system, be treated
fairly, and make the right decisions.
We want our clients to be satisfied so
that they will pay their bills and refer
new business to us. An important
step is representing the right kind
of clients. As solo practitioners, the
temptation is often to accept any client who walks through the door. This
approach can make your practice
less profitable and can lead to needless ethics complaints. A practitioner
should have a plan for the type of
clients he or she wants to attract and
the type of clients to avoid. Below are
considerations for identifying suitable clients and managing them.
1.

2.

3.

4.

5.

6.
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Use a client intake sheet. An excellent form is available at www.
msba.ord/departments/loma/
articles/characteristics/intake.
asp.
Have a conflict of interest system in place. You can purchase
inexpensive software such as RTG
Conflicts.
Manage clients’ expectations.
Explain the process of the case to
the client in advance.
Avoid clients who have had multiple attorneys for the same issue,
especially if they have not paid
previous counsel.
Follow your instincts. If you have
a feeling you should not accept a
client then heed it.
Do not overpromise. Do not promise the agreement on Wednesday
Maryland Bar Journal
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when you know there is no possibility you can get to it until Friday.
If you have promised something
that you cannot deliver then call,
apologize, and come to a workable solution.
7. Maintaining communications
with clients can be difficult.
Return all phone calls as soon
as possible, but certainly within
24 hours. If you have voicemail,
use it to leave detailed messages
if you are out of the office. If you
have e-mail, use the Out of Office
Assistant to let clients and others know you may be away from
your desk for a period of time.
If you cannot return a call, have
your assistant or secretary do it.
If you do not have any news to
report, call anyway.
8. Keep clients informed of the
status of their case by sending copies of all court filings
and correspondence related to
their case. Confirm all major
decisions with the client with a
follow-up letter. In addition, if
a client refuses to follow your
advice, this should also be documented with a letter to the client and a copy put in the client
folder.
9. Use technology such as a scanner and e-mail to make client communication easier (it
saves on postage, too). Be careful when using e-mail. Do not
put confidential or sensitive
information in an unencrypted
e-mail message.
10. Keep a ledger of what is going
on with each client’s case on the
inside cover of the file. Include
a section for important issues
that need to be addressed. This
is helpful if you are suddenly

unavailable and another attorney
has to take over the case.
For more information on choosing
clients and identifying the types of clients to avoid, read the article “A Rose
by Any Other Name: Characteristics
of an Efficient Practice, Part Three,”
by Patricia Yevics, at www.msba.org/
departments/loma/articles/characteristics/charpt3.asp.

Attorney Management
Practitioners need to plan for growth
and development, both personally
and professionally. Running a solo
firm demands a great deal of your
time, effort and mental resources.
As a practice grows, these demands
may increase to the point where
they threaten to crowd out all other
aspects of one’s life. It is always
important to take care of your health
and keep a proper work/life balance. To accomplish this requires a
plan, the creation of which should
take into account the following considerations.
1.

2.

Set up a schedule which includes
time for both professional and
personal obligations, including
time for family and recreation.
Create a list of tasks to be completed. Writing down everything you need to do avoids
you having to remember it all.
Keep a small notebook handy to
jot down items as they occur to
you or call yourself and leave a
voicemail message with the idea
or task. You can also use technology to help with your list;
there are many computer and
smartphone list applications
which are helpful.

3.

4.

5.

6.

7.

8.

Concentrate your practice areas
rather than being a generalist.
In today’s economy a client is
more likely to choose an attorney who focuses in their relevant subject area. In addition,
you will have fewer areas of law
to keep up.
Do not take cases in areas of practice where you have little or no
experience. This is likely to lead
to unhappy clients and attorney
grievance complaints.
Keep up to date on legal issues.
Do not neglect continuing legal
education (CLE) in your areas of
practice. The Maryland State Bar
Association (MSBA) offers webinars you can attend during your
lunch break. Keeping up to date
will make you a better attorney
and prevent problems with client
grievances.
Get your money’s worth from the
MSBA. The MSBA is an excellent resource for practical help,
networking, and CLE. MSBA also
offers many essentials for solo
practitioners such as legal research
and insurance. Visit www.msba.
org for details.
Give back to your community by
providing pro bono legal services.
This has the benefit of helping
others while providing a sense
of personal fulfillment. Pro bono
work can also lead to avenues for
obtaining new clients and public
recognition for helping the underprivileged. If you are interested in
learning a new area of law, many
organizations, like the Maryland
Volunteer Lawyers Service, will
provide free training in return for
pro bono service.
Manage your stress. It is difficult to be effective if you feel
May 2012
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9.

stressed and overwhelmed all of
the time, or if you are suffering
from burnout.
Make sure your life is balanced
between work and personal
time. Take the time to see to personal needs such as family, diet,
and exercise.

This area creates the most difficulties
between attorneys and clients and
can lead to attorney grievances being
filed. Setting up a billing and collection plan can minimize problems with
clients and reduce the possibility of
such complaints.
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Each client should have a written fee agreement. Make sure
you review the agreement with
Maryland Bar Journal

3.

4.

Billing and Collection
Management

1.

2.
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5.

6.

the client.
Collect a retainer from each client. Retainer accounts should be
monitored monthly to see if they
are being depleted and to request
additional funds if necessary.
Create a billing and collection
policy and provide a copy to your
clients.
Use time and billing software if
possible. There are a number of
excellent packages designed specifically for small law firms.
Bill promptly and regularly and
review each client’s bill before it is
mailed to the client.
Accept credit cards to expedite
cash flow. To avoid any ethical
problems, make sure you understand the requirements related
to accepting payments by credit
card. See www.msba.org/members/ethics/default.asp
and

7.

8.

review Ethics Opinion 2001-15,
91-5, and 78-19.
Have a system for monitoring
accounts receivables. This should
be done weekly and monthly during office administration time.
Have a system to collect funds.
Assign a staff member to contact
clients who are late in paying or
who are not honoring their fee
agreement.

A good set of collection forms
is available at www.msba.org/
departments/loma/articles/
financial/collectionforms.asp.

Financial Management
Creating a financial plan is essential.
As a solo practitioner you need to
keep track of income and expenditures. In addition, you need to know

how much work is required to cover
your regular expenses and provide
you with compensation. The following steps will help you to formulate a
simple plan:
1.

2.

3.

4.
5.

6.

Create a budget for your firm
no matter how small. The flow
of income is usually uneven.
Setting a budget will allow you
cover expenses even when revenues are low.
Make sure your budget includes
fixed expenses like rent, and variable expenses like education, marketing and client development.
Know how much income you
need to generate to cover attorney
compensation, employee salaries,
and business expenses. Include
marketing and advertising to
ensure you can generate the revenues required.
Retain a good accountant or financial advisor.
Employ a bookkeeper or make a
staff member responsible for these
tasks. A practitioner’s time is better utilized on legal work.
Use a payroll service. It costs
money but it will assist with tax
deposits and payroll reports.

them what they need to succeed and
getting the best from them so that
the firm can succeed.
1.

2.

3.

4.

5.

Personnel Management
Most solo firms have staff, and the
proper management and training of
staff is crucial to an efficient office.
As a solo practitioner, you do not
have the luxury of spending a lot of
time dealing with personnel issues.
To get the best from your employees it is important to clearly communicate your expectations. Your
goal is to motivate and supervise
employees so that you are giving

6.

7.

Take the time to hire good
employees. In order to hire well
you must know exactly what
you want the potential candidate to be able to do when hired.
Write a detailed job description
of all tasks you expect the person
to perform.
Provide each staff member with a
job description and list of responsibilities.
Make sure each staff member is
adequately trained for his or her
position.
Create a personnel manual with
office policies that include:
a. office hours;
b. work hours;
c. vacation time;
d. sick and personal leave;
e. benefits;
f. rules prohibiting harassment and discrimination.
Schedule regular staff meetings to
review office matters. Encourage
your staff to give suggestions on
improvement of tasks performed
in the firm. However, employees
voicing a complaint about a subject should also offer a solution
on how he or she would solve the
problem.
All staff must be taught about
confidentiality in the law firm.
They should know the Maryland
Lawyer’s Rules of Professional
Conduct and where the Rules can
be found.
Treat employees with respect.
Do not criticize or correct an
employee in front of others.
When correcting an employee’s

8.

performance, the goal should be
to make certain the employee
understands the error and will
not repeat it. An effective way to
ensure that an employee will not
continue to make the same mistakes is to ask him how he plans
to improve his performance.
Train staff members on how they
should communicate with clients,
including difficult or rude clients.

The MSBA Department of Law
Office Management Assistance website has several excellent articles with
tips on hiring good employees and
easy steps for creating a personnel
policy and employee manual. Visit
http://www.msba.org/departments/
loma/articles/default.asp.

Implement Your Plan
Once a plan has been created, it
must be implemented. Good business
management is essential for the solo
practitioner to be profitable, manage
risk, and reduce stress. Good business management is something that
must be done daily, and the techniques and procedures you establish should be uncomplicated and
easy for you and your staff to carry
out and continue to use every day.
Make changes gradually, there is no
need to implement all new policies
or techniques immediately. Prioritize
the changes you want to implement,
addressing the most critical areas
first. Once you have a plan, pull out
your vacuum and get started.
Ms. Rice is a partner with Walsh, Becker,
Moody and Rice, located in Bowie,
Maryland. She also serves as Treasurer of
the MSBA Solo and Small Firm Section.
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Employers, Too
By Adele L. Abrams and
Justin M. Winter
Attorneys are great at giving
advice to their employer clients,
many of which are likely to be
larger-sized companies that are
subject to the full panoply of
workplace laws at the federal
and state levels. But a solo attorney – especially one that does
not work in the employment law
area – can be blissfully unaware
of what these laws entail. Then
the day comes when business
is booming and expansion is
in order; other attorneys are
hired as associates and support staff increases. Suddenly,
the solo attorney has become an
employer and must determine
which of the myriad laws will
apply. Understanding which laws
an attorney must contend with to
keep its expanded firm’s house
in order is not intuitive, but it is
critical to avoid litigation and, in a
worst-case scenario, action from
Bar Counsel.
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Maryland employers are subject to
comprehensive laws and regulations
regarding the manner in which they
hire, classify and treat their workers.
Determining which federal and state
employment statutes and regulations
apply to Maryland businesses depends
on the size of the firm, and the control exercised by employers over their
employees. Small businesses, such as
small law firms or solo practitioners,
may be subject to federal and state
employment regulations regarding
the procurement and continued treatment of their employees that must be
adhered to in order to avoid federal
and state sanctions, as well as possible
exposure to civil lawsuits.
Small law firms and solo practitioners utilizing the assistance of at least
one person for hire must accurately classify the worker as either an employee
or an independent contractor, as there
may be certain instances, specifically
workers’ compensation and unemployment insurance coverage, in which the
correct classification of workers may
be analyzed by a government agency.
Although outside the scope of this article, the Internal Revenue Service’s socalled “20 Factor Test” can be reviewed
to determine how to properly characterize a worker. For example, an individual
who comes to the firm via a temporary
agency or who wishes to be “of counsel” rather than an associate so they can
pursue outside endeavors may be classified as an independent contractor and
not an employee. See Internal Revenue
Service, Rev. Rul. 87-41, 1987-1 C.B. 296
(the weight assigned to each factor may
vary, but all factors must be examined).
The following federal and/or
Maryland laws may apply to small law
firms based upon the size of the firm.
In addition, some Maryland counties
have additional laws that can be more
protective of workers at even smaller24
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sized companies, although the remedies available may be more limited.
Finally, there are a number of Maryland
laws that apply only to certain sectors
but they will not be addressed here
as they are not relevant to law firms’
employment practices (e.g., codes pertaining to construction workers).

Maryland Job Applicant
Fairness Act
The newest state employment law, the
Maryland Job Applicant Fairness Act,
took effect October, 1, 2011, and prohibits employers in Maryland from utilizing a job applicant’s or employee’s
credit report to determine whether to
hire the applicant; whether to terminate a current employee, or, the rate
of pay or other conditions of employment for a job applicant. Md Code
Ann. Labor and Employment §3-711(b)
(hereinafter, “Md. L&E”). This law
does not apply to certain employers,
such as financial institutions, which
must inquire into an applicant’s credit
report or credit history under federal
law or any provision of state law for
the purpose of employment. Md. L&E
§ 3-711(a). The law applies strictly to
hiring and advancement procedures
in order to promote fair hiring and to
provide qualified applicants the opportunity to procure employment despite
a poor financial history.
The Maryland Job Applicant
Fairness Act applies to Maryland
businesses of all sizes, and contains
no employee minimum for coverage. Therefore, small law firms and
solo practitioners must adhere to the
Act in order to avoid state sanctions
and/or civil lawsuits. Employers may
request an applicant’s credit history if the applicant has received an
offer of employment, or the employer
has a legitimate, bona fide reason for

requesting an applicant’s credit report
if the aforementioned reason is not
prohibited by Section 3-711(b).

Employment AntiDiscrimination Laws
There are several federal statutes prohibiting discrimination in employment
that may apply to law firms, including,
but not limited to, Title VII of the Civil
Rights Act of 1964 (CRA), as amended,
the Age Discrimination in Employment
Act (ADEA), and the Americans with
Disabilities Act (ADA).
The CRA applies to private employers with 15 or more employees and it
prohibits employment discrimination
based on race, color, religion, sex, and
national origin. 42 U.S.C. § 2000e et seq.
In addition, the federal Civil Rights Act
of 1866 provides for equal treatment for
all persons regardless of race or color
and – in certain cases – also national
origin, and has no minimum employee
requirement. 42 U.S.C. § 1981. This Act
does not require a charge to be filed
with and investigated by the EEOC
before a lawsuit can be filed.
The ADA prohibits discrimination
in employment by private employers
against qualified individuals with disabilities, as well as persons perceived
as disabled, or associated with disabled
persons (e.g., an applicant who has a
family member that is disabled). 42
U.S.C. § 12101 et seq. The public accommodation sections also require that
most office buildings be accessible to
the disabled. The ADA covers employees who suffer from medically recognized physical and/or mental defects
that, while not barring an employee
from successfully completing their
assigned tasks, hinder their ability to
work without reasonable workplace
accommodations. While employers
must make reasonable accommoda-

tions to permit the covered employees
to undertake the essential functions of
the job, employers are not required to
make such arrangements that would
cause undue hardship to the employer.
Maryland businesses are subject to the
federal ADA if they employ 15 or more
workers for at least 20 full calendar
weeks during the current or proceeding calendar year.
The ADEA prohibits discrimination
against persons 40 years of age or
older, as well as discrimination against
those 40 years of age or older in favor
of younger persons who may be themselves over age 40. 29 U.S.C. § 623
et seq. The ADEA applies to private
employers with 20 or more employees
for each working day in 20 or more
consecutive calendar weeks in the current or proceeding calendar year.
In addition to the federal laws
described above, the Maryland Fair
Employment Practices Act prohibits
discrimination in the realm of employment based upon race, color, gender,
religion, national origin, ancestry,
genetic information, age, marital status,
and sexual orientation. Md. Ann. Code,
Art. 49B Title 14, Subtitle 03. Maryland
law does allow many employers to
ask about criminal history information. Article 49B is enforced through
the Maryland Commission on Human
Rights, and there is no private right of
action. See http://mccr.maryland.gov.
See also Md. Code Ann., State Gov’t. ,
§§ 20-601 et seq. and 20-1001 et seq.
Maryland’s laws prohibiting discrimination in employment can result
in prosecution of employers who fail or
refuse to hire an individual based upon
the aforementioned personal classifications. Employers are further prohibited
from segregating, classifying, or limiting employees in a manner that would
deprive them of employment opportunities. The Maryland Fair Employment

Practices Act applies to businesses with
15 or more employees or persons acting as “agents” of the employer. The
Maryland Commission on Civil Rights
offers mediation services to employees
and employers involved in state charges of discrimination filed in any of the
commission’s offices. This service is
voluntary and free for all participants.
Employers who do not meet the
jurisdictional requirements of either
the federal civil rights and anti-discrimination laws or the Maryland state
laws may still be subject to common
law wrongful discharge lawsuits based
on the public policy against discrimination, or to more protective municipal
regulations that have lower employee
thresholds. For example, Montgomery
County prohibits employment policies,
practices, or procedures that limit or
adversely affect employment, promotion, transfer opportunities, or other
working conditions on the basis of
race, color, religion, national origin,
ancestry, sex, marital status, age, disability, sexual orientation, or genetic
status. Montgomery County Code §
33.07.01.01. This regulation applies to
Montgomery County businesses of all
sizes, so small law firms located in that
county would be covered even if their
size excluded them from the federal or
state laws discussed above.

Family and Medical Leave
The federal Family and Medical Leave
Act (FMLA) requires that employers
with more than 50 workers within a
75-mile radius (for at least 20 weeks
in the calendar year) provide unpaid
leave to qualifying employees to care
for a newborn child or for a new child;
to care for a family member with a
serious health condition, and to care
for the employee’s own serious health
conditions. 29 U.S.C. § 2611 et seq.

More recently added provisions to the
FMLA also provide leave to employees
related to the needs of an immediate
relative who is called up for duty in
the armed services or who has suffered
a service-related injury and requires
medical treatment. See Public Law 11183. For most small firms, however,
the size exemptions will exclude them
from mandatory compliance.
Maryland also has its own version
of the FMLA, the Maryland Flexible
Leave Act (FLA). See Md. L&E § 3-801
et seq. This law permits employees of
small to midsize businesses to take
paid leave not solely for a personal
illness or emergency, but also for an
illness suffered by a member of the
employees’ immediate nuclear family. The FLA authorizes workers of
employers with 15 or more individuals to use “leave with pay” for an
illness in the employee’s immediate
family which includes a child, spouse
or parent. The term “leave with pay”
is considered time away from work
for which an employee is paid and
includes sick leave, vacation time,
and compensatory time. An employee
may only use leave with pay that has
been earned. See Md. L&E § 3-802.
Employees who earn more than one
type of leave with pay may elect the
type and amount of leave with pay to
be used. The FLA prohibits an employer from discriminating or threatening
to retaliate against an employee who
exercises rights under this law.

Wage and Hours Law
The Federal Fair Labor Standards
Act (FLSA) provides that employees
receive time and one-half of their regular hourly rates for working more than
40 hours in a workweek unless they
are subject to specific exemptions. 29
U.S.C. § 201 et seq. Both federal and
May 2012
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Maryland laws now provide that covered nonexempt workers are entitled
to a minimum wage of not less than
$7.25 per hour effective July 24, 2009,
regardless of the size of the employer.
Overtime pay at a rate not less than
one and one-half times the regular rate
of pay is required after 40 hours of
work in a workweek by non-exempt
employees. Work performed by true
independent contractors would not be
covered by these laws. It is the employer’s responsibility to prove that each
employee classified as exempt is properly covered by a statutory exemption.
In addition to the federal wage and
hour laws, all Maryland businesses are
subject to the Maryland Wage and Hour
Law and the Maryland Wage Payment
and Collection Law. Md. L&E §§ 3-401 et
seq. and 3-501 et seq. Penalties are prescribed for violations of the Maryland
laws, and failure to pay earned overtime, or to timely pay wages for work
performed, can result in treble damages
for willful violations, with a look back
period of up to three years.
Employers are required to document the hours worked for all nonexempt employers, and lack of documentation can create a presumption
that an employee’s claim that heor
she worked for than 40 hours in a
workweek without receiving overtime
compensation is valid. The damages
available can vary depending upon
whether Maryland’s Department
of Labor, Licensing and Regulation
(DLLR) pursues an administrative
claim on the employee’s behalf or
whether the employee files suit directly using private counsel. When claims
are filed with the state, it can result in
an audit of all payroll and timesheet
records for up to three years.
In addition, employers must abide
by the Maryland Equal Pay for Equal
Work Act. This statute provides that:
26
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“An employer may not discriminate
between employees in any occupation
by paying a wage to employees of one
sex at a rate less than the rate paid to
employees of the opposite sex if both
employees work in the same establishment and perform work of comparable
character or work on the same operation, in the same business, or of the
same type.” Md. L&E § 3-304. There
is no federal “comparable worth” law.
For additional information, see
h t t p : / / w w w. d l l r. s t a t e . m d . u s /
labor/wages/.

Workers’ Compensation
Workers’ compensation insurance
requirements apply to each person
who has at least one covered employee.
A covered employee is any individual
working in the service of an employer
under an express or implied contract
of apprenticeship or hire. Md. L&E §
9-202. Workers’ compensation is an
employer-financed, no-fault insurance
program that compensates employees
who have been disabled because of
a work-related injury or illness, and
is an “exclusive remedy” barring the
compensated worker (and his estate)
from also suing the employer under
tort law. The work-related event must
arise out of an action undertaken for
the purpose of advancing a workrelated interest. Basic workers’ compensation coverage includes all necessary medical treatment, rehabilitation
costs, and replacement of lost wages
(currently 66 2/3 percent of the average weekly wages for all jobs held by
the injured worker – including second jobs that he/she might hold). See
http://www.wcc.state.md.us/.
Maryland employers are subject
to fines if they are uninsured against
workers’ compensation claims. The
Maryland Workers’ Compensation

Commission may fine or even imprison employers who violate the requirements. Although the legal industry is
not often fraught with injuries, they
can occur if an employee has an auto
accident while on work-related travel,
such as traveling to or from court, or if
he/she is injured in the office, requiring medical treatment beyond first aid.

Maryland Occupational
Safety and Health
Regulations
Maryland’s DLLR is authorized to run
its own state plan addressing occupational health and safety, precluding
action by the federal Occupational Safety
and Health Act (OSHA), and the agency
is known as Maryland Occupational
Safety and Health (MOSH). See http://
www.dllr.state.md.us/labor/mosh/.
All employers in Maryland are covered
by MOSH, regardless of size. Maryland
incorporates federal occupational safety and health standards into its comprehensive state occupational safety
compliance program and has a few
state-specific requirements. Maryland
also has a “General Duty Clause,”
which provides that “[e]ach employer
is required to furnish each employee
with a place to work free from recognized hazards which are causing or
are likely to cause death or serious
physical harm.” Md. L&E § 5-104(a).
This is often used to enforce elimination of ergonomic hazards, as well as
to cover issues like distracted driving
and workplace violence. Civil penalties
for MOSH regulatory violations can
reach a maximum of $70,000 for willful
violations, and criminal penalties can be
imposed for willful violations resulting
in the death of a worker.
Maryland-specific regulatory requirements are codified at COMAR 09.12
et seq. and in Md. L&E § 5-101 et seq.

The federal OSHA standards for general
industry are published at 29 CFR Parts
1904 and 1910. Some state-specific health
and safety requirements affecting law
firms would include access to information on toxic and hazardous substances
and the ban on indoor workplace smoking. See COMAR 09.12.33, and 09.12.23.

Maryland Unemployment
Insurance
Unemployment insurance in Maryland
provides financial benefits to employees
who have become unemployed through
no fault on the part of the unemployed
party, and benefits can be controverted
by an employer if the worker was terminated for gross or simple misconduct,
or voluntarily quit the job. The unemployment benefits are funded through
contributions paid by employers that
are subject to the law. Covered employers must employ at least one employee
through some part of the day. Therefore,
if a small law firm or solo practitioner
utilizes the assistance of a full- or parttime worker during a portion of a workday, then the aforementioned worker is
a covered employee and the employer
must contribute to to the state’s unemployment fund. Md. L&E § 8-201 et seq.
Independent contractors who are properly classified as such would be ineligible for unemployment compensation.

Maryland Mini-COBRA
Conventional COBRA plans provide for
the continuation of group medical coverage for terminated or voluntarily exiting employees, as well as the dependent
children and spouses of the employee,
but only apply to employers with at
least 25 employees. However, Maryland
has a “mini-COBRA” law providing
continuing medical insurance for terminated or voluntarily exiting employees.

The terminated or exiting employee
must be a Maryland resident in order
for an exiting employee to obtain the
Maryland COBRA continuation of benefits (so a Washington, D.C., resident
working for a Maryland law firm would
not receive these protections).
Terminated or elective vacating
employees must personally pay their
premiums. Under Maryland law, benefit plans with fewer than 20 employees must be continued, at the worker’s
expense, for up to 18 months only if the
employee is terminated without cause.
If the employee voluntarily quits, only
a six-month continuation of benefits is
required. Employees must have been
covered under the group contract and
been employed for three months to
be eligible. See Md. Code Ann., Ins., §
15-409, and COMAR 31.11.04.
Return to Menu

Conclusion
The employment law area is complex
for those who do not regularly practice
in this field, and it is easy to run afoul
of the requirements, especially where
small-size exemptions apply at the state
or local level. This article provides a
“heads up” for practitioners who may
expand their firm size which makes
them subject to the requirements of
one or more of these laws. The statutes,
regulations and websites cited above
should be reviewed for additional
information and details on compliance
responsibilities.
Ms. Abrams is president of the Law
Office of Adele L. Abrams PC, in
Beltsville, Maryland. She may be reached
at safetylawyer@aol.com. Mr. Winter is
an associate at the Law Office of Adele
L. Abrams PC. He may be reached at
jmwinter28@gmail.com.
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Stress Less an
Necessary Steps to
Profitable Billing
and Effective
Collection of Your
Attorney’s Fees
By Mary Ellen Flynn

A

ny over-worked practitioner
can fall victim to being too

busy to remember to bill for time
spent on cases, to send bills on a
consistent basis, and to pursue outstanding and overdue balances; solo
practitioners and small firm lawyers will suffer the most devastating
effects from these pitfalls. It is ironic
that, oftentimes, the busier we are,
the more likely we forget to do what
is necessary to get paid.
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Implementing and assertively pursuing the suggestions contained in
this article will provide you widespread positive results and help make
your practice of law more profitable.
Take these steps to help you get paid,
without running afoul of disciplinary rules: (1) astutely select your clients; (2) consistently begin your client representations with a detailed,
signed retainer agreement; (3) frequently monitor your client bills and
payments; and (4) effectively collect
unpaid attorneys fees.

Client Selection
By avoiding problematic clients from
the start you will have more time and
energy for your other clients, and you
will be more available to take on new
30
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profitable clients. On the other hand,
if you choose to ignore the warning
signs when selecting a client, you will
regret having been retained.
Initial screening is critical. There are
certain prospective clients who send
up red flags from the first meeting/
phone call; they are the ones to avoid.
These clients include those who sued
or filed a grievance against their prior
attorney(s); refused to pay outstanding fees to prior attorney(s); or have
been sued by an attorney or another
professional for nonpayment.
If, during that first contact, a
potential client sounds as if he or she
might be a difficult person to work
with, then he or she may be even
worse as a client. Complaints about
consultation fees portend future
client complaints (or worse) about

billed attorney’s fees. Trust your
instincts and those of your staff; if
either you or your staff find the caller difficult by phone, let this carry
significant weight in your consultation/representation consideration.
Upon being retained, obtain and
document useful client information, including: (1) home and work
addresses; (2) phone and Social
Security numbers; (3) date of birth;
(4) name, address, and telephone
number of a contact person for the
client, (5) asset and liability information, such as bank accounts,
mortgages/liens, and employment/
payroll contacts, which will prove
invaluable if non-payment becomes
an issue and you are in the unenviable position of needing to collecting
your fees.

The Retainer Agreement
Always have a written retainer agreement for all work – even for longtime clients and small matters -- even
though the Maryland Lawyers Rules
of Professional Conduct (MLRPC),
Rule 1.5(c), only require a written
retainer agreement for contingency fee
cases. When written correctly, clearly,
and in simple but detailed language,
the retainer agreement protects you,
the attorney, in multiple ways. Specify
whether fees will be paid hourly, on
contingency, or as a flat fee.
Clearly stating the parameters of
your representation in every retainer
agreement is critical, especially if limited in scope or if the client intends to
handle some tasks on his or her own.
Also, state explicitly the circumstances
under which an additional retainer
fee will be required, i.e., if a matter
becomes contested, suit or exceptions
are filed, or upon appeal.
If fees are on an hourly basis, exlain
in your retainer agreement that the
retainer funds will be placed in a trust
account, paid out as attorney fees are
earned (i.e., hours are worked), and
that unused trust account money is
returned to client at the end of your
representation. Using an “evergreen
retainer” increases the odds of payment for all of your time. Such an
agreement requires a client to keep
a minimum balance in his or her
trust account with your office and to
replenish the account to that minimum balance on a periodic (monthly
is recommended) basis. This is an
excellent way to ensure funds will
be available to apply to your last
statement. Furthermore, non-replenishment helps alert you when a client
cannot or will not pay your fees while
some money still remains in trust.
Even if a retainer agreement provides
for termination of the attorney-client

relationship upon non-payment, it
takes time to withdraw from a case,
especially if litigation has commenced
and/or your immediate withdrawal
could possibly prejudice the client.
And sometimes the court will not
grant your request to withdraw.
Because you never know how long
a case may continue, the retainer
agreement should provide the right
to raise hourly rates for you and your
staff. Even if stated in the retainer
agreement, advise your client in writing prior to raising your hourly rates.
Per the Opinion of the Committee
on Ethics of the Maryland State Bar
Association, Inc. (CE-MSBA, Docket
94-40), the retainer agreement may
contain a provision that all fee disputes shall be submitted to binding
arbitration but only if “the attorney advises the client of the right
to confer with other counsel with
respect to any adverse consequences
which might result from agreeing to
mandatory arbitration, including the
possible effects of res judicata or collateral estoppel.”
Further, per Ethics Docket 90-12
CE-MSBA, if the retainer agreement
contains a provision that all disputes
arising out of the attorney-client
relationship (including malpractice)
would be submitted to mandatory
arbitration, then the client must be
represented by independent counsel
in connection with that written agreement. Thus, “[i]f the client refuses to
seek independent counsel, then the
lawyer is prohibited from entering
into such a written agreement” [i.e., an
agreement with a provision requiring
arbitration of all disputes arising from
the attorney-client relationship].
To provide an incentive for clients
to timely pay and to allow you to ask
the court for pre-judgment interest
and a contractual post-judgment inter-

est rate higher than the 10 percent per
annum judgment rate of interest in
Maryland as set forth in Article §11107 of Maryland Courts and Judicial
Proceedings (MCJP), have the retainer
agreement state that a finance charge
in the form of a specified interest rate
will apply to outstanding balances.
Further, if your billing system compounds interest monthly (as do most
billing software programs today),
be sure that the retainer agreement
specifically details this. [Pursuant to
Maryland Commercial Law Code,
Section 14-1315(f), you may charge
an interest rate up to 1.5 percent per
month, compounded monthly, on any
amount that is more than 15 days outstanding. This notice of the late charge
must be in at least 10-point, bold-faced
type.] In addition, the retainer agreement should provide that the client is
responsible for any attorney’s fees and
costs that you may incur in the event
that you have to collect your bill.
This provision should clearly state
the percentage of the amount due as
the agreed-upon reasonable attorney’s
fees, if you hire an attorney, in the
event suit must be filed. Please note
that if you, the attorney, are representing yourself in court, then, as determined in Weiner v. Swales, 217 Md
123 141 A.2d 749 (1958), you will not
be awarded any attorney’s fees other
than the underlying amount due.

Monitoring Your Clients’
Bills and Payments
To successfully bill your clients, you
must bill accurately and on a consistent schedule, such as once a month,
so clients know when to expect your
bill. The first step in achieving this
goal is investing in a good billing
software program. The time saved
and the increase in receipts garnered
May 2012
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will quickly offset the cost of the software program.
Be sure to keep track of your time
on a daily basis, reviewing your
timesheets at day’s end for undocumented casework. First thing each
workday, put your timesheets in the
same place, preferably near your
phone, or open your computerized
billing program. Additionally, carry
paper timesheets with you everywhere
so that you prevent losing time, i.e, for
court appearances, meetings, other
tasks/errands outside of the office.
You will lose billable hours if you try
to recount your time later. Record all
of your time, even on contingency and
flat fee cases so that you can justify
your fee should that ever become an
issue. Further, tracking your flat fee/
contingency fee casetime allows accurate assessment of profitability and
assists with future decisions on taking
new cases and setting fees.
Detailed bills encourage clients
to pay; however, be careful not to
divulge any privileged information. This is important in the event
you later need to submit bills as an
exhibit to an attorney’s fees request
or collections suit for payment; the
possibility of failing to adequately
redact privileged information is substantially reduced.
Extend goodwill through your billing methods. Even if you do not
want to charge for some of your time
on a case, still provide a description
of the service and time spent; then
either “no charge” the line item or
add a “professional courtesy” discount (either a percentage or dollar
amount) onto the bill. If you recognize you have committed a case error,
even one that is not fatal, cut or waive
your fee before being asked to do so,
in order to show accountability and
contrition. Always carefully proof32
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read/edit bills prior to mailing, as
clients will scrutinize your bills.
To encourage payment, consider:
(1) accepting in-office and website
credit card payments; (2) placing automated messages on your bills regarding payment methods accepted; and
(3) arranging for the client’s written
pre-authorization to charge his or her
credit card monthly. Provide incentives, such as offering discounts for
early payment, and if your retainer
agreement so provides, charge interest as a finance charge on overdue
balances. Also, if you use “evergreen
retainers,” billing statements should
clearly show your client’s replenishment obligation (now a feature of
most billing programs).

Collecting Your Client’s
Past-Due Balance
The first tricks are to never allow a client to accrue a high outstanding balance; require a sufficient initial retainer; utilize and enforce “evergreen
retainers;” and timely request clients
to replenish. Most attorneys rarely set
aside time to effectively monitor client
accounts. Be as motivated to monitor
your current clients’ fee status as you
are in effect representing them.
Opinions differ as to whether the
lawyer should call the client himself
or herself about past-due balances
or whether an associate/staff person
should do so. I believe that it is far
more effective for the lawyer to call;
he/she is the one most familiar with
the services provided, and it sends a
strong message to the client that outstanding balances are not taken lightly.
During a payment-request phone call,
it is important that the lawyer also
discuss any outstanding substantive
matters, so that the client does not feel
as if the lawyer is only concerned with

being paid. Because calling as soon as
a balance starts accruing is important,
however, delegate to a professional
staff person with impeccable phone
manners if necessary.
When calling on delinquent bills,
be pleasant, solicitous, and advise the
client that you would rather not spend
your time on collection issues. Make
contact before the payment is so late
that you have to be adversarial. One
suggested collection-call opener is
simply to ask for the client’s intentions
on the outstanding bill. If the reply is
silence, let the client be uncomfortable;
an embarrassed apology is sometimes
a good sign that payment is forthcoming. If the client raises a legitimate
complaint or question about the bill,
do not respond defensively. Rather,
consider the comment and reduce the
bill, if appropriate, or, if not, explain
why the service was performed and/
or the charge is correct. When in doubt
as how to respond, advise the client
that you will review the matter and
provide an answer soon, then be sure
to follow through.
In Maryland, when you are collecting from your own clients, no collection license is required and the Federal
Fair Debt Collection Practices Act
(FDCPA) does not apply. Nonetheless,
not only would it be bad business to
harass or intimidate a client into paying you, but other criminal, civil, and
common laws, Rules of Professional
Conduct, and the Disciplinary Rules
prohibit you from doing so. For perpetually late-paying clients or seriously overdue balances, set up regular
payment plans, promptly reminding
the client by phone when payments
are late. A client’s signed authorization to charge the client’s credit card
or having the client arrange automated electronic payments on a periodic
basis may effectively avoid/cure this

situation. A payment plan for overdue
balances can also be handled via a
client-signed promissory note. For a
case already closed, consider offering
a one-time discount to settle the outstanding balance; although you might
substantially reduce your fee, you are
freed from seeing or thinking about
this account again, and you can then
concentrate on pursuing other, profitable cases.
If a client disputes your fees, consider suggesting arbitration to him/
her. The MSBA and many county bar
associations offer fee arbitration services to clients specifically for this
purpose. Additionally, mediation is
always an option.
When all else fails, the next decision is whether or not to sue. A
majority of malpractice defense lawyers and insurance companies will
say, “Don’t!” On the other hand,
you work hard for your clients, you
deserve to be paid, and it just may
be that suit is the only viable answer.
If you decide to file suit, send your
account to a lawyer who has experience in handling collections for lawyers/law firms, so that the lawyer
will objectively look at your file and
fees, send out an initial demand letter, and follow up by phone and additional letters if necessary. A surprising
number of client-debtors pay immediately upon receipt of a demand letter on another law firm’s letterhead.
Whether filing suit on your own or
through another lawyer, be sure that
your representation is without fault,
your file is well documented, and
your fees are reasonable in accordance with state law. The factors of
reasonableness of attorney’s fees are
set forth at MLRPC, Rule 1.5(a). Also,
you will want to review your billing
statements for accuracy in describing
tasks done and payments received.

You are entitled to assert an
“attorney’s lien” without filing suit
on your fees. Pursuant to Maryland
Rule 2-652, until the claim is satisfied,
you may assert a “retaining lien” on
any client papers in your possession
or a “statutory lien” on money payable or property passing to the client
relating to the action, proceeding,
settlement, judgment, or award that
is the subject of your representation of the client. One caveat to a
retaining lien is that your continuing
possession of client papers must not
prejudice the client in ongoing court
proceedings. Further, even if you are
able to assert a statutory lien, the
debtor-client may still compel you
to justify the reasonableness of fees
in a trial by way of filing a motion to
adjudicate your lien.

attorney’s fees, you keep yourself
in business; allow yourself and your
staff a better quality of life and a
sense of accomplishment; prevent
clients from taking advantage of
you; and send the message to both
the legal and lay communities that
you are a good business person and
a detailed professional. Also, receiving fair compensation from paying
clients and the security of “evergreen retainers” to cover on-going
work put you in a better position
to increase your profitability and
engage in some matters on a pro bono
basis, while still having time and
peace of mind for a balanced life. By
implementing the above strategies,
you can further your enjoyment of
both your solo/small firm practice
of law and your personal time away
from the office.

Conclusion

Ms. Flynn is Managing Partner of
Andalman & Flynn, P.C., Past President
of the Bar Association for Montgomery
County, and Past Chair of the MSBA Solo
and Small Firm Practice Section. She may
be reached at meflynn@a-f.net.

By ensuring payment for the work
you do, through profitable billing
practices and prudent collection of
Return to Menu

May 2012

Maryland Bar Journal

33

34

Maryland Bar Journal

January
May
2012
2012

be your own it

gal or guy
By Stuart Levine and Nicholas B. Proy

Big

firms have IT departments. Small
firms and solo practitioners also

have IT departments. Don’t believe us? Well,
look in a mirror and say “IT c’est moi.”
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It is undoubtedly true that being
your own IT department is not easy.
After all, any time taken away from
providing services to paying clients
diminishes revenue. However, there
is an upside to being your own IT
department. In large firms, the IT
departments are populated by people
who are very savvy in the ways of
IT. These people are not, however,
lawyers. That leads to some disconnect between the knowledge of the IT
personnel and the lawyers as to how
the firm’s technology needs have to
mesh with the needs of the practice
of law. Moreover, the IT departments
of larger firms generally have to deal
with a variety of different practice
areas. Litigators have different IT
needs than transactional attorneys,
for instance. Small and solo practitioners thus have a distinct advantage in
the IT area – they can tailor their IT
regime to the specific needs of their
individual practices.
This article addresses three aspects
of IT that every solo and small firm
practitioner must master. The first
is learning about the available programs and, once installed, how to
mine the program to bring the greatest returns. The second is IT maintenance, dealing with everyday, generic
computer problems and preventing
problems before they occur. Finally,
how to take three specific software
programs that may have been overlooked and meld them together to
bring value to your practice.

Getting to Know You,
Getting to Know
Everything About You
We all know that learning how to
practice law only began in law school.;
Optimally, this learning will continue
36
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throughout your professional career.
Learning about the IT end of your
practice is the same, only more so.
Consider for a moment that the
first web browsers were only invented
in 1992 (for the Macintosh) and in
1993 (for X-Windows using the UNIX
operating system). Without a browser,
use of the Internet was not practical
for the vast majority of lawyers. Of
course, with the variety of browsers
now available, it is well-nigh impossible to practice law today without the
Internet. And, of course, the programs
that we use for word processing, number crunching, and sending e-mails
have all grown in sophistication. What
does this mean? It means that, as the
Red Queen would say, “It takes all
the running you can do, to keep in the
same place. If you want to get somewhere else, you must run at least twice
as fast as that!”
First, where do you learn about
new programs and new tricks for the
programs that you have? The Web,
of course.
Take a site like Lifehacker, http://
lifehac.kr/zy0ml1. Not all posts, or
even most posts, will be useful to
you in your practice. However, the
variety of questions that Lifehacker
addresses will, sooner or later, be
helpful. Lifehacker will also give you
a heads-up on new software applications that, while not necessarily at
the core of your practice, can become
valuable adjuncts.
A site that houses tremendous
resources is TechnoLawyer (www.
technolawyer.com). An example of a
recent posting was entitled “The Day
After: Top Five Tips for Preventing
Unthinkable Disasters from Crippling
Your Small Law Firm.” (Suggestion
No. 1: Go Paperless.)
We could list dozens of other blogs

and websites that would be helpful,
but that is not the point. The point
is that you, the practitioner, must
ferret out the sites that tie into your
practice. This is not a passive activity;
it’s real work, and work that must be
undertaken with regularity. In other
words, IT “CLE” is as important as
“CLE CLE.”
Second, what about those programs that you already have? To
channel Mitt Romney for a moment,
we’re willing to bet most readers
of this article $10,000 that he or she
uses only a very small fraction of
the capabilities of those programs.
Can we show you how to better
use these programs? Well, maybe
yes, maybe no. But that would give
you a very biased perspective. First,
the information that we would give
you would be applicable to only
those programs that we use. Second,
the features that we find to be of
great utility within each program are
those that we, in our own individual
and idiosyncratic practices, find to
be helpful. Yet, our practices are not
your practice. You have to be your
own IT designer.
We find that many practitioners
have a mindset wherein they frequently say, “I’m a technophobe (or
technologically illiterate).” Or, either
additionally or alternatively, “You
[meaning one or both of the authors]
are technological wizards or geeks.”
(We think that they are likely to
say that we’re technological wizards when we’re within earshot and
technological geeks when we’re not
in the room.) Neither statement is
true. Any person who has passed
the Maryland State bar exam has
the ability to becoming technologically fluent to the extent necessary
to become his or her IT person. More

importantly, it is absolutely necessary for all small and solo practitioners to develop these skills.

Honey, I Fried the Computer
Yes, it is true that no day in the life of
a solo practitioner would be complete
without some sort of IT problem. And
it also true that, generally speaking,
solos and small firms do not have a
full-time IT department (or even a
part-time IT department, for that matter). Many IT problems can be avoided altogether, and those that cannot
be avoided may be remedied easily.
Like practicing law, solving computer
problems is mostly about preventative
maintenance – fixing problems before
they arise.
Virus and Malware Scanners
Viruses, malware, Trojans, rootkits
and adware may go by different
names, but they all have one thing in
common: you do not want them on
your computer. A virus scanner will
scan for viruses, but they generally
are not as good at detecting malware
and adware. Thus, two scanners are
necessary: a virus scanner and a malware scanner.
If you do not have a virus scanner, try Microsoft Security Essentials
(http://bit.ly/y4wdkn), which is completely free for life and updates itself
regularly. This particular virus scanner has been tested to be on par with
that of McAfee and Norton. As long
as you keep your virus scanner up to
date, you will be partially protected.
Another program that performs much
the same function is Avast! (http://
bit.ly/xgYIuX), which comes in both
free and, with some additional functionality, a paid version.
The other type of scanner, a mal-
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ware scanner, works hand-in-hand
with your virus scanner. The best
malware scanner on the market right
now is MalwareBytes (http://bit.ly/
wnZ132). Unlike Microsoft Security
Essentials and Avast!, however,
MalwareBytes is not free (although
there is a free version, the license
agreement specifies that it cannot be
used in commercial environments).
No matter what virus and malware scanners you decide to use, you
will need to run periodic scans to
ensure your system is free of harmful
software. Nearly all virus and malware scanners will let you schedule
scans. It is generally most convenient
to run a scan overnight or over the
weekend so it does not slow down
your computer when you are trying to
get work done.
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Keeping Your System Up to Date
Once you have a virus scanner and
a malware scanner you will need to
keep them up to date. We all know
that keeping Windows and our virus
scanners up to date is a good thing
for preventing malware and viruses
from overrunning our computers.
However, there are other pieces of
software that must be kept up to date.
According to Don McCombie of No
Worries IT, most malware and virus
infections result from outdated Adobe
Flash and Java software. In a nutshell,
Flash and Java allow websites to be
more “interactive” with the end user.
To update Windows go to Start
> All Programs > Windows Update.
Follow the prompts and download
all of the updates available for your
computer. If your Windows is really
out of date, this may take some time.

To update your Adobe Flash, go to
http://bit.ly/yXtiZh, download and
install the latest version. To update
your Java software, go to http://bit.
ly/zfFeym.
After you have updated your
Windows, virus scanner, malware
scanner, Adobe Flash and Java, you
need to keep them updated! Software
updates, patches and the like are
released on an ongoing basis. You
should periodically check for updates
to this software. Put a recurring
reminder on Outlook every three
months to remind yourself to check
for updates – this way you will never
forget to update this software.
Metadata
No discussion about computers and
IT matters in Maryland would be
complete without at least discussing

metadata. “Metadata” is “data about
data.” Every computer file has metadata. Metadata can be something as
simple as the date a file was created,
last accessed, or by whom it was last
saved. However, previous document
redlines can also be stored within the
document – even though they are not
readily viewable.
Maryland is one of the few jurisdictions in the country that allows attorneys to scan all incoming electronic
files for metadata (see Ethics Docket
2007-09). Pennsylvania (see Ethics
Opinion 2009-100) and Washington,
D.C. (see D.C. Opinion 341), however,
recognize that some metadata disclosures are inadvertent and require
the recipient attorney to notify the
sending attorney – that metadata is
then treated like any other inadvertent disclosure. This is not the case in
Maryland.
Since attorneys are permitted to
review all incoming electronic files for
metadata in Maryland, you may not be
zealously advocating for your clients
if you are not scanning your incoming
files’ metadata. The good news is that
the removal of metadata and the viewing of metadata are straightforward.
Try Metadata Assistant from Payne
Consulting (http://bit.ly/yAmXoY)
– it automatically gives prompts to
scrub outgoing e-mail attachments.
Once prompted, simply right-click
any file and view its metadata. Now
you, as a solo, can handle metadata
like any of the big firms out there.
Create Backups
Having a recent backup will definitely soften the blow of any eventual computer failure. The key here
is Murphy’s Law: if anything can go
wrong, it will. Your computer will fail
at some point; whether or not you are

prepared for it is a completely different story.
There are many backup software
suites available on the market, and too
many to list in this article. If you are using
Windows, you already have a backup
program. Windows 7 Professional and
above have, in our opinion, the best in
data backup: imaging.
Imaging is the process of taking
a snapshot of your computer’s hard
drive at a given point in time. If your
computer fails (and it will fail), you
simply load the most recent image
and your computer looks and acts like
it did before it failed. To utilize this
feature in Windows 7, click on Start >
Control Panel > Create System Image
and follow the prompts. From experience we can tell you that replacing a
hard drive has never been easier. All
that is necessary is to create an image,
physically install the new hard drive
and download the image. The entire
process took only a couple of hours
and there is nothing to configure – the
computer is exactly as it was before
the hard drive was replaced (except
for the bigger hard drive, of course).
If you do not have Windows 7
Professional or Ultimate, you can
purchase Norton Ghost, which does
exactly the same thing. Norton Ghost
allows you to create images of your
hard drive and stores them for future
use.
One word of caution: protect your
backup from theft or inadvertent loss
by making certain that it is encrypted
or, if you use a cloud-based system,
having a strong password. Recently,
there was a situation in which a law
office backed up every day onto a
physical drive. An employee of the
firm took the backup drive offsite
every night so that it would not be
destroyed in the event of a fire or other

disaster. This is picture-perfect office
procedure, with one minor exception:
the backup was unencrypted. The person whose job it was to take it home
left it on the seat of a commuter train.
Hilarity did not ensue.
One of the authors backs up his
work product daily (including all
incoming and outgoing e-mails and
faxes, and all incoming voice mails)
onto a physical hard drive. The physical hard drive has a native encryption
program and the password is strong.
Other than a theft by a government
security agency with the capability
to break the encryption program, the
information on the hard drive is safe.

A Few Programs of Note
As we have tried to emphasize
throughout this article, our intent is
not to “sell” you on any particular
programs. However, a description of
some of the programs that we use on
a regular basis will give you some
idea of how you can broaden your
IT horizons. The three programs discussed were not chosen randomly or
because they were somehow “favorites.” Rather, based on the real-life
illustration shown below, these three
programs, produced independently
by different developers, can be joined
to create a utility that is incredibly
valuable in the law office context.
Adobe Acrobat Pro
Astonishingly, many people think that
they have Adobe Acrobat on their
computers and that it’s free. They
don’t, and it isn’t. What they have
on their computers is Adobe Acrobat
Reader. The full version is simply
spectacular in its versatility. You can
easily and quickly Bates Stamp loads
of documents, OCR scanned docuMay 2012
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ments, mark-up and comment on
documents in a variety of ways, and
even sign documents with your own
scanned signature. You can “type”
information into forms from thirdparties. Most importantly, when you
send out an Adobe PDF document,
you can be reasonably certain that the
recipient will be able to access it on his
or her computer.
What’s the cost? Well, that depends.
The current version, Adobe Acrobat
X, carries a list price of about $450.
However, there are several ways to
reduce the cost.
The first is to purchase a Fujitsu
ScanSnap 1500 (or, if you use an
Apple computer, a ScanSnap 1500M)
for about $414. It comes bundled with
Adobe Acrobat X, Standard and the
upgrade will cost about $100. Second,
you can shop around. A quick search
found a site offering Adobe Acrobat
X for a little over $200. Finally, as
an alternative, you can purchase an
older version of Adobe Acobat Pro,
say version 9, for about $120. You
probably won’t need all the newfangled bells and whistles that distinguish version 9 from version X (or
version IX from version X, or version
9 from version 10), and the price is
right. Later, when the next version
comes out, you can simply upgrade
at a greatly reduced price.
FreeConference.com
How do you make conference calls?
It is likely that most readers make
them using the conference call mechanism on your telephone. However, the
number of participants is generally
limited if the telephone is the mechanism for making a conference call.
Enter FreeConference.com (http://
bit.ly/w0E78r). As the name correctly
implies, it’s free. “Free” means you
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don’t pay. You can schedule a conference call lasting for four hours for up
to 150 participants. For free.
There are, of course, premium addons available. For instance, for a small
fee you can record the conference
or use an 800 number (otherwise,
participants have to dial into a long
distance number). But generally, you
will find that you won’t be using these
add-ons. Moreover, if you find that,
in a particular matter, you need to,
for instance, record the call, you can
pick up the add-on for just that call. In
other words, there is no commitment
for any add-on beyond any particular
conference call.

Mikogo
Mikogo is less a program than a website. It allows users in different locations to collaborate on documents. The
monthly cost varies based on the service level, from $13 per month to $34
per month. The website (www.mikogo.com) does not offer any details as
to the differences between the various
levels except for the number of participants allowed in a Mikogo session.
How valuable is Mikogo? Here’s a
quick case study: a real estate transaction. Counsel for the purchaser
was in Baltimore. Counsel for the
lender was in Annapolis. Counsel for
the seller, who was providing additional financing, was in Washington.
Rather than shuttle documents from
one counsel to another to another,
which tends to multiply the number
of conflicting comments and time
spent, counsel for the parties participated in a conference call using
FreeConference.com. All of the relevant documents had been put in
PDF format. One of the parties acted
as the scribe and made comments,
using Adobe Acrobat Pro, on the
various documents. Because the
scribe was using Mikogo, all of the
parties were able to watch in real
time as the comments were being
drafted. Thus, all of the participants
could be assured that the comments
reflected the unanimous consensus
reached by all parties. Finally, even
before the telephone conference had
concluded, each participant had
received, via e-mail, a copy of the
marked-up documents.
The “meeting” involved no travel time and the turnaround time to
review and reach agreement was
reduced dramatically.
Look at this from the perspective of
a small firm or solo practitioner. First,

you have the ability to use a technology that many large firms don’t
have available. Second, you can communicate to clients in a geographically wider area. By way of example,
assume that you have a document to
review with your client. That document can be reviewed by both of you,
simultaneously, without the necessity
of having the client come to your office
or you going to the client’s office.
In effect, you become your client’s
general counsel, and Mikogo, Adobe
Acrobat Pro, and FreeConference.com
act together as a sort of glue to help
cement the relationship.
Why These Three Programs?
We chose to highlight these three programs because they illustrate our central argument that you have to be your

lawyer who is a professional, but not
an IT professional.

own IT department and, if you are
willing to shoulder that task, can do a
better job than the expensive IT departments maintained by large firms.
The three programs are offered
by three different, independent companies. However, by using all three
together, the whole becomes greater
than the sum of its parts. Look at
the turnaround and costs savings
obtained in the illustration above.
It involved a “markup” program
(Adobe Acrobat Pro), that can be
used for any number of other tasks.
It involved a desktop sharing service
(Mikogo) that is relatively inexpensive. And, it involved a telephone
conference service (FreeConference.
com) that is free and extraordinarily
easy to use. All three were woven
together into one strong garment by a

Conclusion
There is a basic outlook shared by all
lawyers who work as solos or in small
firms. It is an independent “can do”
attitude that says “I can practice law
as well as anyone else.” We’re here
to tell you that you can also be your
own IT department and, with a little
effort, do as good a job as a big-firm
IT department.
Mr. Levine is an attorney in Towson,
Maryland, whose practice is concentrated
in business and tax matters. He may be
reached at sltax@taxation-business.com.
Mr. Proy is a small business solo attorney
who practices throughout Maryland,
Pennsylvania and Washington, D.C. He
may be reached at nick@proylaw.com.
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A Solo Practitioner’s Guide to the Use
of Technology in the Courtroom:

A View from the Bench
By The Honorable Lenore R. Gelfman
Darren Weiss and Carolyn Mech

Particularly in challenging economic times, solo and small firm practitioners
(“Solos”) are often hard-pressed to present their cases in a manner that keeps
them from running into the red. The normal practice of calling experts, creating
elaborate diagrams and presentations, and litigating lengthy trials has in many
cases become a losing proposition from a financial standpoint. In reality, however, advances in technology have made it easier for solo practitioners to present
their cases in a way that costs less money, allowing attorneys to devote more
resources to what matters most: getting the best result for their clients. This
article provides one perspective – a view from the bench – as to what attorneys
can do to make the most out of technology in order to present their cases efficiently and effectively.
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A. Evaluating Your Case
Before determining what technology to use, or whether to incorporate any technology at all, consider
the strengths and weaknesses of
your case and ask yourself whether
technology can improve your presentation without overpowering it.
Remember, your ultimate goal is
to persuade the trier of fact of the
merits of your position. Therefore,
you will want your presentation to
be clean, engaging, and as simple as
possible under the circumstances.
You do not want the unnecessary
and improper use of technology to
frustrate this purpose by distracting
the judge or the jury.
Technology can be particularly
useful in cases that involve complex legal issues or fact patterns, or
where, due to the witness or the subject matter, testimony may become
monotonous and counsel risks losing
the interest of the jury. In these situations, software such as PowerPoint
can be used to develop and display
diagrams, charts, pictures, and other
visual aids that will organize large
amounts of information into digestible and lively material, all without the expense of paper or poster
board. Because technology can offer
cost-effective solutions to common
litigation dilemmas, every solo practitioner should seriously consider
incorporating it into his or her trial
strategy. Of course, the limitations
of the courtroom in which you are
appearing must also bear on your
choice of technology. Accordingly, as
discussed below, you should investigate the layout and capabilities of
the courthouse before crafting a presentation that relies heavily on any
technology.
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B. Getting to Know
the Courthouse
It is important for every attorney to
be aware of what each specific courthouse has to offer in terms of technology. Some smaller jurisdictions,
for example, may not be equipped
with the same resources as some
of Maryland’s larger courthouses.
As a result, it is imperative that
before preparing any technologydependent presentation methods,
attorneys contact the courthouse to
learn what facilities the court may
have. If you know which Judge is
scheduled to hear your case, phone
chambers and ask to speak to the
Judge’s administrative assistant or
law clerk. If you are not sure in
front of whom your case is to be
argued, or if a Judge has not yet
been assigned, call the chambers of
the county’s Administrative Judge
and ask to speak to that Judge’s
administrative assistant or law clerk.
Find out what kind of technology is
available and what you need to do
to reserve the necessary equipment.
Some courthouses, for example, will
require you to file a Line or written
request asking the Court permission to utilize equipment such as
televisions or projectors. Whatever
method you use, make sure to ask
the Court’s permission – do not
merely inform the Court of your
intention to use technological equipment. Additionally, do not show up
on the day of trial and expect these
resources to be available to you,
especially in smaller jurisdictions.
When utilizing any kind of
technology or resource other than
witness examination and regular
exhibits, it is also vital to have
an appreciation for the layout of
the courtroom you will be using.
Every courthouse has different-

style courtrooms – even within the
same building. In Howard County,
for example, each courtroom is
styled slightly differently: from a
grand, traditional-style courtroom
to a smaller courtroom where the
jury sits in a U-shaped “box” facing the judge, with a small circular area, the well, between them
in which counsel may stand when
addressing jurors. Failure to have
an appreciation of the layout of the
courtroom may result in the use of
an ineffective presentation style. In
some large courtrooms you may
want to use a large projector screen
while in other courtrooms such a
method would be too much – an
easel may be more appropriate. You
should also consider whether the
courtroom has any immovable barriers, such as podiums, knee walls,
or tables that could hinder your
access to the technology, or that
could partially block the view of
the fact finder. Consider whether
it is constructed with numerous
windows to the outside that would
allow natural light to supply an
unwanted glare on your projection
screen, light that you may not be
able to shut out. Therefore, well
before trial, come to the courthouse
to take a look around the courtroom
you will be using, or the differentstyle courtrooms that the particular
courthouse has to offer. A presentation style or format that may work
well in one kind of courtroom may
not be as effective in another.
In addition to the physical
arrangement of a courtroom, a practitioner should inquire into whether
the Judge will restrict the movement
of counsel within the courtroom. If
counsel is required to remain at his
or her respective table, that person
may want to bring a laser pointer

to trial in order to direct the jury’s
attention to a particular item displayed onscreen. If you are able to
and comfortable moving about the
courtroom, you may consider using
wireless technology.
When visiting the courthouse, ask
to speak to the law clerk of the
Judge before whom you expect to
be heard, or, if a Judge has not yet
been assigned, the Administrative
Judge’s law clerk. Introduce yourself
and ask the law clerk if it would be
all right for you to take a look at the
courtroom in order to better prepare for your upcoming trial. This
will give you an opportunity to get
an understanding and feel for the
room’s layout, as well as appreciate
the most-effective presentation style.
Talk to the law clerk about any rules
of conduct that are unique to that
courthouse, or to a particular judge.
Once you have become familiar with
the courtroom and with whom the
presiding judge will be, you are
ready to choose which tools to use.

C. Getting to Know
the Technology
After determining the type of technology you will use as a result of
the nature of your case and the
limitations/advantages offered by
the court setting, you should begin
to acquaint yourself with that technology. The focal point of a trial
should be the evidence, and not the
technological instrument itself. You
want your use of any technology to
appear seamless. You do not want to
waste the court’s time fumbling to
set up or correcting an unexpected
glitch. Thus, you should practice
using the exact equipment you will
use at trial, and should back-up all
relevant information. Consider not
May 2012
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only how you will use the technology, but also how the evidence will
be absorbed by the judge or jury
through that medium. For instance,
imagine how well juror #8, sitting
in the back row, will be able to hear
the audio you present, or how easily
your witness will be able to see and
identify the images projected onto
the screen.
In addition to honing your skills
with the technology, you should

develop a plan of action in the event
the technology fails. The trial must go
on, regardless of whether your computer suffers a level-five meltdown
moments before opening argument.

D. Specific Technology
Solos cannot afford to shy away from
utilizing every technological tool
available in order to maximize the
efficacy of their presentation while

minimizing costs. Several of these
tools have been around for awhile,
but are too seldom used by small
practitioners. Below is a review a
few of the more readily available
and widely used of these tools and
provide some insight as to how to
best utilize them.
1. Microsoft PowerPoint
PowerPoint is an easy-to-use slideshow-generator. PowerPoint allows
an attorney to simply and efficiently
publish photographs, diagrams, and
key points to a Judge and/or jury.
This tool is just as useful in a jury
trial as it is in a bench trial: the idea
is to maximize the efficacy of your
presentation without the need to
bring large paper pads, markers, and
other supplies which may lengthen
the time of trial. Attorneys may also
use PowerPoint to display exhibits.
One particularly helpful way to utilize PowerPoint is to highlight and
magnify significant portions of documents for the Judge and/or jury.
When using PowerPoint, however,
a practitioner should take care not
to allow the various features of the
software to guide the course of the
presentation. Ask yourself if you are
including extra and irrelevant information simply because the program
easily allows you to do so. You should
also resist the urge to transcribe your
entire argument onto the slides; rather, each slide should only include
the highlights of each point you are
attempting to argue. Finally, avoid
unnecessary sounds and/or clip art,
as they typically do not serve any purpose except to distract the trier of fact.
2. Projectors and Document
Cameras
Projectors and Document Cameras
can be used to show physical exhib-
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its or documents to the fact finder.
Counsel can use this technology
to enlarge or reduce the projected
image as necessary, or to direct the
jury’s attention to a specific portion
of that exhibit. As the Honorable
Herbert B. Dixon, Jr., Judge on the
Superior Court of the District of
Columbia, described:
[A document] camera can enlarge,
for example, a 4” x 6” photograph
or the face of a wristwatch for all
to see on the courtroom monitors
or projection screen. A demonstration that often amazes courtroom
observers is to see the back of a
pre-2009 one-cent coin enlarged
to an extent that shows not only
the engraved Lincoln Memorial
in significant detail, but also the
engraved silhouette of Lincoln’s
statue between the memorial’s
two center columns.
Hon. Herbert B. Dixon, Jr., The
Evolution of a High-Technology
Courtroom, National Center for
State Courts, Future Trends in State
Courts (2011), at http://www.ncsc.
org/sitecore/content/microsites/
future-trends/home/Technology/14-Evolution-of-high-tech-courtroom.
aspx. Before using a document
camera or projector, however, you
should make sure that the courtroom
has a screen or comparable white
space upon which you can project
your images.
3. Laptop Computer or iPad
Finally, perhaps one of the most
versatile and widely-used forms of
technology is the laptop computer or
iPad. These instruments can enable
you to easily display images, play
audio or video, or even digitally
reconstruct the events underlying
your cause of action (a potentially

useful tool in a motor tort action).
They can also serve as meaningful
tools behind the scenes, storing large
amounts of files that can be quickly
searched for relevant information.
The installation of software, such as
Google Desktop, can expedite this
search process. Additionally, if the
Internet is readily accessible within
the courtroom, you can use your laptop or iPad to connect to case search
databases, such as LexisNexis and
Westlaw, providing a universe of
statutes and case law at your fingertips. With the increased convenience
of laptops and iPads, practitioners
no longer need to carry briefcases
full of paper into the courtroom –
they simply need a computer bag.

E. Conclusion and CommonSense Practical Tips

leveling the litigation playing field
for a solo-practitioner. In light of
user-friendly computer tools, even
the most technologically-challenged
can incorporate these instruments
into their trial strategy.
Be prepared; Be punctual; Be
respectful. A winning lawyer is a
lawyer who is respected for preparation and civility by the client, by
opposing counsel and by the Court.
Having a reputation for civility and
preparedness cannot be overstated
and will produce effective results for
you and your clients. We hope that
this article provides some practical
and cost-effective tips.
Judge Gelfman is the Administrative
Judge for the Howard County Circuit
Court and a Past Chair of the MSBA Solo
and Small Practice Section. Mr. Weiss
and Ms. Mech are past and present Law
Clerks, respectively, to Judge Gelfman.

When used properly, technology can
reduce both cost and time, thereby
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By Michelle Lore

Y

our heart starts beating fast, your hands
start shaking, your head starts pounding
and a cold sweat washes over you. No,
you didn’t win the lottery, you just realized that
you missed the statute of limitations for filing that
wrongful death claim you have been meaning to
get to for the last several months. It is a scenario
that comes to the attention of Minnesota Lawyers
Mutual (MLM) Insurance Company’s claim attorneys many times throughout year – far too many
times, in fact. Most often it is the result of attorney taking on more work than he can realistically
handle or failing to implement adequate calendaring systems in his office. Missing a filing deadline
is just one of many mistakes that result in legal
malpractice claims against solo and small firm
attorneys, however.

Malpractice Messes
May 2012
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Not just in Maryland, but all across
the country, solo and small firm practitioners continue to be the targets of
the greatest number of malpractice
complaints by former clients. The single best way to avoid these claims, in
Maryland and elsewhere, is to closely
adhere to the rules of professional
conduct, which in many respects are
common sense:
• Competently represent your clients (Rule 1.1);
• Be diligent in pursuing their
cases and in responding to their
calls (Rules 1.3 and 1.4);
• Avoid representing parties with
conflicting interests (Rules 1.7
and 1.8);
• Maintain confidentiality (Rule 1.6);
• Be candid with the court and fair
to opposing parties (Rules 3.3
and 3.4);
• Be honest in advertising (Rules
7.1-7.5).
This article examines some of the
specific errors made by solo and small
firm practitioners that may cause
them to get hit with legal malpractice
or negligence claims and offers some
advice on how to avoid these messy,
common mistakes.

Incompetence
Rule 1.1 requires that lawyers
provide competent representation to their clients. Md. Lawyer ’s
R. of Prof’l Conduct 1.1 (2011).
Specifically, they must have the
“legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation.”
That includes an awareness of relevant rules and procedures, knowledge of applicable statutes, and
50
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familiarity with the law in a particular area. Unfortunately, that is
not always the case.
Many of the claims that make their
way to MLM result from some form
of incompetence – not necessarily
incompetence as a lawyer, but incompetence in a particular practice area
or jurisdiction. For example, at least
two MLM insureds who represented
clients in car accident matters recently agreed to global settlements of the
liability claims when the clients still
had underinsured motorist (UIM)
claims to pursue. The subsequent
malpractice claims filed against the
attorneys for the lost UIM claims
were indefensible.
In another instance, a solo practitioner thought he had six years
to file a UIM claim only to find
out that the automobile insurance
policy required claims to be filed
in three years. The particular state
where the lawyer was practicing
allowed the shorter limitations period. Again, the malpractice claim
filed against the attorney for waiting four years to file the claim was
not defensible.
In yet another case that recently
came to MLM’s attention, a claim
being handled by a small firm state
court practitioner was removed to
federal court. He continued with the
representation thinking he would
be able to handle the case in federal court When the claim against his
client was dismissed, however, he
didn’t even know about it because
the order arrived electronically – as
is the procedure in federal court
– but his office was not set up to
receive court documents electronically. The lawyer missed the time
for appeal and faced the inevitable
malpractice claim as a result.

Dabbling
Some solo and small firm practitioners, either out of necessity or interest, are tempted to move beyond
the practice areas where they have
become comfortable. Attorneys who
do so should tread carefully. The
Comment to Rule 1.1 states that in
considering whether to take on a case
in an unfamiliar area of law, attorneys should consider the following:
• The relative complexity and specialized nature of the matter;
• The lawyer’s general experience;
• The lawyer’s training and experience in the field in question;
• The preparation and study the
lawyer is able to give the matter,
and
• Whether it is possible to refer
the matter to, or associate with, a
lawyer of established competence
in the field in question.
Many fundamental legal skills –
analyzing precedent, evaluating evidence, drafting legal documents –
transcend discrete practice areas. The
key for practitioners who want to
delve into new areas is to identify
the gaps in their own competence
and take the steps necessary to reach
the requisite level of competence.
In some cases, it may be as simple
as doing additional research, while
other cases require consultation with
attorneys who have the knowledge
and experience they lack.
It is something one young lawyer
who is facing a malpractice action for
his work in a bankruptcy case wishes he had done. The lawyer works
full time in a non-traditional legal
setting and thought he could make
quick money on the side assisting
clients with bankruptcy filings. He

ended up filing bankruptcy for one
client who would have been much
better off financially not filing at
all. Moreover, the attorney was not
familiar with all of the nuances and
procedures necessary to properly file
a bankruptcy claim.
Claims like these are avoidable.
Attorneys simply need to be willing and able to put in the extra time
it takes to educate themselves in a
new area of law. Lining up mentors
whom they can call or meet with
when they have questions or get
stuck is also important.

Inadequate Client Screening
In a difficult economy, it may be
tempting to take on any client that
walks through your door, but avoid
doing so. Many malpractice claims
can be prevented if attorneys learn
to properly screen prospective clients before accepting representation.
As noted above, the first question
should be whether the attorney has
the knowledge and skill to be able to
take on a particular matter. Lawyers
must also consider the client’s expectations. Does the client already have
an expectation about the dollar value
of the case or the length of time
it will take to resolve the matter?

Unreasonable expectations can be a
red flag, and the risk of representing
that person may outweigh any potential benefit.
Finally, attorneys need to be cautious when the potential client is simply changing lawyers. Find out why,
even if the questions are difficult. Was
the client dissatisfied with prior counsel? Was cost an issue? Determine
if the client has had fee disputes or
made grievances against other lawyers in the past. It is also prudent
to obtain consent from the potential
client to discuss the case with prior
counsel, keeping in mind the confidentiality considerations contained
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in Rule 1.6 of the Maryland Lawyers
Rules of Professional Conduct.
Above all, lawyers should trust
their gut. Those who end up being
sued for malpractice often report
having had a bad feeling about the
client or the case from the beginning.
Thus, the lawyer’s first impression
about the client and the case is often
the best indicator of whether it will
be a successful relationship.

Poor Communication
Good communication is key to avoiding misunderstandings, as well as
malpractice lawsuits and ethics complaints. In fact, Rule 1.4 requires
lawyers to keep clients reasonably
informed about their case, promptly comply with clients’ requests for
information, and explain the matter
to clients so they can make informed
decisions regarding the representation. Md. Lawyer’s R. of Prof’l
Conduct 1.4 (2011). As noted in the
Comment to the rule, regular communication with clients will minimize the occasions on which a client
will need to request information concerning the representation.
One of the most important things
lawyers can do to maintain good
communication and client relations
is to promptly return phone calls.
If the lawyer is in trial or working
on a legal brief or contract that is
due by the end of the day, calls can
be returned promptly, either by the
lawyer or a member of the lawyer’s
staff. A quick return call is all that is
needed to let the client know when a
full response may be expected. Most
clients understand that they are not
the lawyer’s only client and are more
than willing to talk to the lawyer
when the lawyer is able to focus on
the client’s matter.
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One solo attorney insured by MLM
returns every single call he receives
during the same day, even if he is
sitting on a beach in Mexico. He contends that not only is this important
to maintain good client relations, it
is “just plain rude” not to do so. In
40 years, he has never been sued for
malpractice.

Suing for Fees
There is no ethical or procedural rule
against suing a client for outstanding legal fees. But in most cases, this
is unwise primarily because it often
leads to a counterclaim by the client
for legal malpractice. Many of the
claims lack merit, but they still take
time and money to defend and cause
a great deal of personal and professional stress.

One way to avoid having to assert
a fee claim is to determine at the outset whether the client can afford the
attorney’s services. Prior to accepting
the representation, lawyers should
thoroughly discuss the fee arrangement, including their ability to withdraw for nonpayment of fees. It can
be awkward, but attorneys should
ask clients up front if they will be
able to afford the fee and how they
will pay for it. While Rule 1.5 does
not require a written fee agreement,
putting the agreement in writing and
having the client sign it is preferable.
Md. Lawyer’s R. of Prof’l Conduct
1.5 (2011). If the lawyer believes the
client will be unable or unwilling to
pay, the lawyer should decline the
representation.
Collecting a significant retainer up
front and billing monthly to avoid

sending the client one large invoice is
advisable. Carefully itemize the service provided for each entry on the
invoice and be consistent with billing
procedures. A critical administrative
step in managing any successful business, including a law practice, is to
keep the receivables current, because
the older the receivable the less likely
it will be collected. Lawyers should
also be willing to work with clients
to formulate alternate payment plans
when necessary. Ultimately, however,
the key to avoiding the need to sue
for fees is the successful management
and collection of fees before they
build up.
Before pursuing a claim for fees,
lawyers should consider whether the
amount at issue is worth the risk of a
malpractice claim and whether a favorable judgment would be collectible.
Even a malpractice claim that lacks
merit can wreak havoc on a lawyer,
both professionally and personally.

Failure to Have a
Succession Plan
No one wants to think about it, but at
some point in his or her career, a lawyer may become disabled or incapacitated so as not to be able to effectively
handle cases. In that event, lawyers
need to have a plan in place. In fact,
the Comment to Rule 1.3 states that
the duty of diligence may require
attorneys, particularly solo attorneys,
to prepare a plan that designates
another competent lawyer to:
• Review client files;
• Notify clients of the lawyer’s
death or disability, and
• Determine whether there is a
need for immediate protective
action.

To make the plan’s implementation
process as simple as possible, keep
files organized, dispose of closed
and dormant files, and afford ready
access to key financial and password
data. Not only may the failure to create an appropriate succession plan
result in a malpractice claim from
a disgruntled client, it will likely
cause the lawyer’s staff an inordinate
amount of stress and anxiety.

Neglecting Files
Rule 1.3 requires attorneys to act with
“reasonable diligence and promptness” in representing their clients.
Md. Lawyer’s R. of Prof’l Conduct
1.3 (2011). Unfortunately, sometimes
this rule is all too easy to ignore, at
least as to some files with which the
lawyer does not want to deal. But
neglecting a client file is a sure way
to end up with an ethics complaint, a
malpractice lawsuit, or both.
Neglect includes things like failing to meet filing deadlines, failing
to return phone calls from clients or
opposing counsel, failing to draft or
answer discovery, failing to investigate or prepare a case, or failing
to provide information requested by
clients. It happens for a variety of reasons – the lawyer’s disability, depression, alcohol or other substance abuse,
or the lawyer has taken on cases he or
she is not able to handle due to a lack
of time or knowledge of the practice
area. Sometimes lawyers neglect files
out of boredom or fear of opposing
counsel, or they procrastinate talking
with their client because they don’t
like the client or don’t want to give
their client bad news.
Whatever the reason, a conscious
effort must be made not to neglect
any files because the repercussions
can be severe – for the client and for
Return to Menu

the lawyer. In one claim referred to
MLM recently, the lawyer inexplicably failed to file her client’s medical
malpractice claim before the statute
of limitations ran. The client lost her
ability to pursue her lawsuit and the
lawyer got hit with an indefensible
malpractice claim.
Everyone procrastinates at times.
But lawyers who are procrastinators
by nature must put procedures in
place in their office to help them
overcome it. Moreover, lawyers who
feel themselves drowning in work
need to ask for help or refer some of
their clients to other capable lawyers
they trust. In addition, do not ignore
a file because the client is not paying.
Instead, formally withdraw from the
representation so that the client can
find another attorney to handle the
matter. Similarly, lawyers should not
avoid files simply because they don’t
get along with the client or opposing counsel. They must either find a
way to work with those involved or
withdraw from the representation in
accordance with Maryland’s ethical
and procedural rules.

Conclusion
Even if you meticulously avoid all of
these mistakes, conduct your practice
in an ethical and competent manner, follow all applicable court rules,
and use common sense in pursuing
your cases and communicating with
your clients, avoiding a lawsuit is
not guaranteed. But doing so will
certainly go a long way towards lessening the chance of being hit with
a valid malpractice claim or ethical
complaint and the inevitable stress
and anxiety that go along with them.
Ms. Lore is a claim attorney with Minnesota
Lawyers Mutual Insurance Company. She
may be reached at mlore@mlmins.com.
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Stress, Compassion
Occupational Hazards
of Practicing Law
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Fatigue and Burnout:
By Lisa Caplan
Practicing law has many rewards, and the profession attracts people who often are driven, motivated, and
strive for perfection. Common reasons for lawyers wanting to practice law include a desire to help others,
the excitement of the legal field, and passion for the law. Although these characteristics are all positive
attributes, they can make the field challenging, and can make lawyers susceptible to stress, compassion
fatigue, mental health and substance abuse problems, and burnout.
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In 1990, Johns Hopkins University
conducted a study to determine
which of 104 occupations suffered
the highest rate of depression. After
adjusting for socioeconomic factors,
lawyers were at the top of the list,
suffering from clinical depression
at a rate of almost four times that
of other professions. Reports from
lawyer assistance programs around
the country indicate that male attorneys are twice as likely to commit
suicide as compared to the general
population. It was also reported
that the rates of substance abuse are
also higher.
Other studies indicate that mental
health problems begin in law school,
with rates as high as 32 percent
by the end of the first year, and 40
percent by the third year. Two years
after law school, 17 percent of participants in these studies reported
they were still depressed.

What Causes Lawyers
To Experience These
Challenges and What Can
Be Done About It?
Stress is a common complaint among
solo and small firm practitioners.
Stress is defined as the non-specific
response of the body to a change or
demand (stressor) that results in a
physical, mental or emotional adjustment or response. Stress acts as an
internal alarm system that prepares
your body for action. What is stressful to one person may not be stressful
to another.
Stress is a normal part of life, and
everyone experiences stress differently. In small quantities, stress is
often good and can provide you with
extra energy needed to motivate you
to be more productive. However, too
much stress, a strong response to
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stress, or chronic stress is harmful.
Too much stress can cause health
problems like heart disease, infection, fatigue, and high blood pressure. Unrelenting stress often leads
to psychological problems, including depression, and anxiety.
Surveys and studies indicate
that occupational pressures, financial concerns and fears are the leading sources of stress for American
adults, and that these pressures have
steadily increased over the past few
decades. Major life events, such as
marriage, divorce, births, deaths, and
job changes often cause high levels
of stress.
Solo practitioners experience a
multitude of stressors, including
limited emotional support, conflict
between personal beliefs and professional issues, day-to-day administration, malpractice concerns and
compassion fatigue. The pressure put
on lawyers to maintain a professional
demeanor, hide their emotions, and
present a tough exterior adds to the
stress. Isolation, lack of support, and
unwillingness to seek help can all
have a negative impact on practicing law, maintaining healthy relationships, and overall health.

How Do You Know When
You Are Under Stress?
Everyone has unique stress triggers
and different responses. Do you
find that certain aspects of your
practice are more stressful than others? Do specific situations, places,
or people cause you stress? Your
response might be that you find
it hard to sleep, or you sleep too
much, feel overwhelmed, frustrated,
anxious, or depressed. Your relationships might be suffering. Have your
behaviors changed? Are you drink-

ing more, smoking, or avoiding family and friends? These are all indications that you may be under stress.
Ignoring these signs may lead to
increased stress, compassion fatigue
and burnout.

How Do You Know
That It Is Stress and Not
Compassion Fatigue?
Lawyers have many occupational
pressures. Solo and small firm practitioners, due to isolation and lack
of support, have additional concerns. Many lawyers seen in the
Lawyer Assistance Program are
trial lawyers in private or small
firm practices. Recently, a criminal
attorney who has been practicing
for 15 years contacted the Lawyer
Assistance Program because he felt
overwhelmed and unable to cope
with his practice. He expressed that
he had many demands which pulled
him in different directions, not leaving enough time for him to complete anything to his satisfaction. He
was concerned about coping with
his needy and difficult clients who
drained him of his time and energy,
while properly managing his practice and still having enough time
for his personal life. Feeling as if
he was letting everyone down, he
shared that he couldn’t concentrate,
wasn’t sleeping well, was starting to
isolate himself, and had many physical complaints resulting in him not
feeling well overall. Most frustrating
was that, until recently, he was able
to function well and felt successful
as a lawyer. This is a fairly typical
situation and one that can be successfully addressed.
Compassion fatigue, also known
as secondary trauma, is a condition that is caused by the cumula-

tive physical, emotional and psychological effects of continually being
exposed to traumatic stories or events
when working in the helping profession. Compassion fatigue has been
researched and is understood as a
phenomenon that occurs among
professionals in the mental health
and medical fields when working
with trauma victims, but there has
been limited research assessing these
responses in lawyers.
A study conducted by Andrew P.
Levin, M.D., and Scott Gresiberg,
M.A., surveyed attorneys working
in domestic violence, family law and
legal aid criminal defense, as well as
mental health providers and social
service providers in the mental health
field. In addition, The State Bar of
Wisconsin recently conducted a
groundbreaking study of the impact
of compassion fatigue on Wisconsin
State Public Defenders. Although
the study focused mainly on public

defenders it also looked at the impact
of compassion fatigue upon support
staff. Linda Albert, coordinator of
the State Bar’s Wisconsin Lawyers
Assistance Program (WisLAP) and
Dr. Andrew Levin, medical director
at the Westchester Jewish Community
Center in Hartsdale, New York, conducted the study.
The first study indicated that
lawyers who work with victims of
trauma suffer from a higher rate of
compassion fatigue than any other
profession. Symptoms include intrusive thoughts of trauma material,
avoidance, diminished pleasure in
activities, as well as burnout. The
second study found that the public defenders suffered from compassion fatigue at higher rates than
their support staff, and the general population. Symptoms included
depression, disturbed sleep, and difficulty concentrating. Other exhibited symptoms included flashbacks,

nightmares, severe anxiety, uncontrollable thoughts, work impairment,
and burnout. Compassion fatigue can
have devastating effects on an individual’s professional and personal
lives, including reduced productivity,
relationship difficulties, and pervasive feelings of self-doubt, hopelessness, and incompetency.
Both studies indicated that there is
a correlation between the attorneys
caseload and compassion fatigue.
It should come as no surprise that
the symptoms of compassion fatigue
increase with higher caseloads. Some
reasons why attorneys’ compassion
fatigue rates are so severe may be
due to the lack of support while they
are working with traumatized clients. Also indicated is the lack of law
schools educating students on how to
manage their feelings when working
with traumatized clients. Discussions
with several law schools revealed
that although they address stress and
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compassion fatigue in clinics, they do
not have classes dedicated to managing the stressors associated with
working with traumatized clients.
Attorneys are often taught to separate their emotions from their work,
and working with high caseloads
may not leave sufficient time to process feelings. Expressing emotions
may also be seen as a weakness and
regarded as unprofessional, leaving
attorneys to manage their feelings on
their own. The larger picture is that
not having the necessary support or
an outlet to address feelings and concerns can lead to burnout.

What Is Burnout?
Most of us experience occasional
days when we are not motivated to
get up and face the day. We might be
feeling overwhelmed, overworked,
and unappreciated. It is normal to
feel bored and unmotivated some
of the time, but if you feel like this
most days you may be experiencing
burnout.
Burnout is caused by symptoms of
stress or compassion fatigue, which
can lead to feeling emotionally,
mentally, and physically exhausted.
Burnout can leave you feeling angry,
resentful and hopeless. As these feelings continue, your productivity is
affected and you begin to lose motivation and interest in your career.
The affects of burnout often spill
over into every area of your life,
potentially causing problems in your
home and social life, as well as
reducing your body’s ability to fight
illnesses. Burnout does not happen
overnight. Rather, it is a gradual
process that can sneak up on you.
It is very important to recognize the
warning signs of burnout to be able
to seek help.
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Additionally, lawyers tend to be
reluctant to ask for help for their
problems, causing their symptoms
to escalate to a point where they feel
out of control and no longer able
to function. Early recognition of a
problem and being able to identify
that you are under stress, experiencing compassion fatigue or burnout, or having difficulty managing
your life or practice, is the first
step in making a positive change.
Symptoms and life will only get
worse if not addressed.

How To Protect Yourself
Against Stress,Compassion
Fatigue and Burnout
The first steps in managing stress,
compassion fatigue and burnout are
to be aware of the symptoms and
then be proactive. Make an active
decision to take care of yourself. If
you don’t take care of yourself, you
will not be able to take care of anyone else. Managing your stress, to
protect yourself against compassion
fatigue and burnout, is a learned
behavior, and by choosing to make
small changes in your life you can
be successful.
One way to start is putting energy
into what you can control. So many
people stress over things that are out
of their control and that they cannot change. As a solo practitioner,
avoiding isolation will help you gain
support. Having other lawyers or
a mentor with whom you can consult will help you realize that your
concerns are not unique and other
lawyers have experienced similar
situations. You can gain insight and
ideas on how to make changes in
your practice.
In addition to getting support,
look at your values and decide what

is important in your life and make
time for it. Looking at your values can provide clarity and help
you make decisions and prioritize.
Although balance is a fluid process, deciding what is important will
enable you to make better decisions
and have a more balanced life.
Learn to work more effectively
with very demanding and needy
clients by understanding personality types. Everyone is different
and therefore you need to be flexible in how your work with them.
A common frustration is clients
wanting an immediate response.
With e-mail and texting technology,
this expectation is becoming even
greater. Work with your clients to
help them understand how your
practice works and what they can
expect. Some lawyers even implement policies and procedures that
they review with their clients. When
everyone understands the expectations, it reduces stress and makes
working together easier.
Here are a few more stress-reducing techniques:
Debrief: Talking with another lawyer,
or a mentor, who understands what
you are feeling can help you process
your feelings.
Time management: Build in time management to help your practice run
smoother. Create blocks of quiet
time. This is the one tip that many
lawyers say is the most helpful. Set
aside time each day where you do
not take calls, text or e-mail, but
focus only on the task at hand. This
simple technique will help you concentrate without interruptions. In
order to make this work, you will
need to retrain yourself, your staff,
and your clients.

Prioritize your tasks: You may have
100 things to do but decide on the
most important three to complete.
Trying to accomplish too many things
will only exhaust you, and most likely you will not accomplish much.
Stop Multi-Tasking: When you are
feeling stressed and overwhelmed,
stop multi-tasking. Focus on one
thing, finish it, and then move to the
next thing. This will reduce stress,
create calm, and allow you to accomplish more.
Create a healthy lifestyle: Start small
and change one thing at a time to
take care of yourself. If you usually
skip breakfast, start each day by eating breakfast. This will help to keep
your blood sugar more even and
you will have more energy. If you
want to exercise but haven’t started,
start by picking one day each week
to exercise. By making one change at
a time and keeping it simple you are
much more likely to stick with your
changes and reach your goals.
If any of the scenarios in this
article remind you of yourself, you
are encouraged to call the Lawyer
Assistance Program for free, confidential counseling. They are here
to help lawyers, judges, law school
students, and their family members. If this information reminds
you of another lawyer who could
use our help, please give the Lawyer
Assistance Program a confidential
call to find out how they can help.

Ms. Caplan, LCSW-C, CAC, is Lawyer
Assistance Counselor for the MSBA
Lawyer Assistance Program. She may be
reached at lcaplan@msba.org.
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Whether lawyer may advertise that he “specializes” in certain areas of practice.
Whether retired federal administrative law judge may use
the designation “Retired U.S. Federal Administrative Law
Judge” on letterhead.
Your two inquiries were considered
by the Committee on Ethics of the
Maryland State Bar Association and
I have been assigned to respond on
its behalf. You advise that you are
retiring from federal employment
as an administrative law judge and
intend to return to the private practice of law. Your inquiry advises
that your law practice would be limited to representation of individuals seeking social security disability
and SSI benefits.
First, you have asked whether
your letterhead may also note that
you “specialize” in Social Security
Disability and SSI (supplemental
security income). Second, you have
asked the Committee for an opinion
as to whether it believes you can
designate on your letterhead that
you are a retired federal judge.
The Committee has reviewed
inquiries regarding lawyer advertising, including the wording of letterhead, in the past. In Ethics Opinions
94-35 and 00-21, for example, the
Committee commented that it does
not approve or disapprove specific
language or advertising material
and only comments on the general
60
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rules regarding advertising.
That said, with regard to your
first inquiry, the Committee draws
your attention to the fact that the
issue of a lawyer “specializing” in a
particular area of law is one that has
been considered by the Maryland
Court of Appeals. A 1992 amendment to Rule 7.4 of the Maryland
Rules of Professional Conduct for
Lawyers added the following language to the Rule:
A lawyer shall not hold himself or
herself out publicly as a specialist.
Further, the Committee has also
previously opined that use of the
term “expert” in place of “specialist” is not in keeping with the spirit
of Rule 7.4 and therefore should not
be used. See Ethics Opinion 00-21.
As to your second inquiry, while
the Committee could find no opinions specifically referring to the
propriety of former judges attempting to advertise their former judicial position, it has from time to
time drawn guidance on this subject from American Bar Association
informal Ethics Opinion 1448 (1979).

That opinion construed the former
Disciplinary Rules and Canons, and
though no longer determinative,
provides appropriate guidance. See.
Eg., MSBA Ethics opinion 94-55.
Both ABA Opinion 1448 and
Maryland Ethics Opinion 94-55 find
the context to be generally determinative regarding the propriety of
the use of the term “retired judge.”
In both those opinions, the analysis
focused on whether the use of the
designation “retired judge” would
be likely to bias or influence the
reader or hearer. The Committee
points out that Rule 3.5 provides
that a lawyer shall not seek to influence a judge, jury or respective
official.
Additionally, Rule 7.1 states that
a lawyer shall not make a false or
misleading communication about
the lawyer or the lawyer’s services.
In particular, Rule 7.1(b) provides
that a communication is false or
misleading if it, “is likely to create an unjustified expectation about
results that lawyer can achieve...”
The Committee observes for example, that reference to a l lawyer by
the honorific title “judge” could be

construed as an attempt to unduly
influence jurors, a presiding judge
or potential witnesses. Moreover,
a written communication on letterhead that denotes the writer as a
retired judge may be viewed as an
attempt to intimidate the recipient.
This Committee cannot address the
myriad possible circumstances arising from a lawyer’s correspondence
with others, whether it be to clients,
potential clients, opposing counsel,
pro se litigants, or others. Thus, the
Committee concludes that although
it is no per se violation of the Rules

The

of Professional Conduct for Lawyers
for an attorney to use the designation “retired judge” on his/her
letterhead, such use must not be
done to gain unfair advantage or to
intimidate others.
This Committee does not opine
on the interpretation of the Canons
of the Maryland Code of Judicial
Conduct (Maryland Rule 16-813) or
corresponding federal canons but
does note that there are judiciallyimposed limitations on a former
judge’s use of the word “retired”
on letterhead (See, e.g., Maryland

Judicial Ethics Opinion No. 26 (2003)
or 139 (2004)) and recommends that
you contact the appropriate bodies
for such further advice and direction and they may provide.
The Committee hopes that it
has addressed your inquiry and
thanks you for your interest. Our
opinions are available online at
www.msba.org.
The Ethics Committee
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Who Gets the Clients?
Making the transition from a firm
to a solo practice can be challenging
and confusing for any lawyer. Things
that were once taken for granted are
now the primary responsibility of
the practitioner. Aside from business
decisions, the attorney must always
be wary of ethical obligations that
will inevitably appear during the
transition.
A frequent difficulty involves the
attorney’s clients, who are actually
clients of the firm. In many cases,
these clients had little, if any, interaction with the law firm; instead, they
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may have interacted exclusively with
the attorney throughout the representation. In many situations, the
attorney had previously represented
the client(s) or otherwise developed
a long-standing business relationship
with these clients. What happens to
those clients, and their files, now that
the attorney has decided to leave the
firm and practice on his or her own?
Can the departing attorney take the
files? Can the firm keep the files over
the attorney’s objection? Can the attorney buy the client files or, said another
way, can the firm sell the files to the
attorney? What if the firm refuses to
allow the attorney to keep the clients?
The client has the right to choose the
attorney or attorneys who will represent him or her. Att’y Griev. Comm’n v.
Potter, 380 Md. 128, 157 (2004) (quoting In the Matter of Cupples, 952 S.W.2d
226 (Mo. 1997)). This right applies to
individual clients as well as clients
that are businesses or corporations.
Clients are not the “possession” of
anyone, but, to the contrary, control
who represent them. Potter, id. (citing
Kelly v. Smith, 611 N.E.2d 118, 122 (Ind.
1993). Furthermore, clients are not
merchandise and cannot be bought,
sold, or traded. Potter, id. (citing, e.g.,
Koehler v. Wales, 16 Wn. App. 304, 556
P.2d 233, 236 (1976)).
The client’s files belong to the client, not to the attorney representing
the client. Potter, id. The onus is on

the attorney representing the client to communicate with the client
regarding the client’s representation.
Potter, id. See also Maryland Lawyers’
Rules of Professional Conduct, Rules
1.2 & 1.4. This duty includes communicating with the client about
material changes in who represents
the client. Id.
The real and potential harm to the
public is great when lawyers attempt
to take economic rights from their
own firms. Potter, id. at 158. The withdrawing attorney and the firm have a
duty to communicate with the client
concerning the change in representation and, based upon the decision of
the client, orderly maintain or transfer
the clients’ files in accordance with
the clients’ directions and to withdraw from representing those clients
by whom they are discharged. Potter,
id. at 157, 158. Failing to do so exposes
the attorney to serious, and unnecessary, disciplinary charges. See, e.g.,
Att’y Griev. Comm’n v. Keiner, 421 Md.
492 (2011); Potter, supra;
James N. Gaither
Assistant Bar Counsel
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