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The Kids Are
Not All Right:
W h at H a p p e n s W h e n C h i l d r e n
Witness Domestic Violence
By Judith A. Wolfer, Deena Hausner and Sue Brown
Seven-year-old Katie wakes up from a sound sleep to the sound of glass breaking. Teddy
bear in tow, she peeks out into the hallway. She hears her daddy, Bernard, scream at her
mommy, Sylvia, who is crying. Bernard punches Sylvia in the face and her nose starts
to bleed. Sylvia tries to get away, but Bernard grabs her by the throat and strangles her.
Bernard finally lets go and Sylvia runs into her bedroom. Bernard goes downstairs and
it’s quiet. Katie creeps into her 14-year-old brother Sam’s room and crawls into his bed.
Even though he doesn’t say anything, Katie can tell that he is awake.
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Many parents mistakenly assume
that, if kids aren’t physically present
during a fight, they aren’t aware of it
and aren’t negatively affected by it.
Parents often think that, during an
incident of domestic violence, their
kids are sleeping, playing outside, or
simply not paying attention. These
assumptions arise as much from a
parent’s desire to protect a child
from knowledge of domestic violence as from a parent’s own denial
about the abuse. As lawyers and
judges, we often share, and promote,
these mistaken assumptions.
A large body of social science
research over the past two decades
demonstrates conclusively that
kids witness domestic violence at
much higher levels than their parents report. One study found that
kids provided detailed recollections
of domestic violence that parents
did not think they witnessed. Peter
Jaffe et al., Children of Battered
W omen (1990). In another study,
every police officer responding to a
domestic violence call collected data
on the number of children exposed
to domestic violence incidents over
a one-year period. The data collected
by these police officers showed that
children were present in almost 50%
of domestic violence calls for service
and that 81% of those children had
directly witnessed the domestic violence through seeing or hearing the
incident. John Fantuzzo & Rachel
Fusco, Children’s Direct Sensory
Exposure to Substantiated Domestic
Violence Crimes, in 22(2) Violence &
C rimes 158 (2007). Another study
queried 550 college students and discovered that 41% of the women and
32% of the men had witnessed abuse
by one parent against the other.
L. Silvern et al., Retrospective Reports
6
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of Parental Partner Abuse: Relationships
to Depression, Trauma Symptoms and
Self-esteem Among College Students, 10
J. Fam. Violence 177 (1995).
Let’s face it: it is simply easier for
us as judges and lawyers to believe
that, unless the kids are physically
injured in a domestic violence incident, they don’t know much about
the abuse and aren’t directly affected
by it. But we could not be more
mistaken. Kids are all too aware
of domestic violence, even if they
were not physically present in the
room where it occurred. Kids listen
outside their parents’ bedroom door,
hide in closets and peer through
cracks, and pretend to be asleep
when they are not. The fact is that
kids who live in domestically violent homes are negatively affected
by what they see and hear, and our
collective failure as adults to look
at the short- and long-term effects
of witnessing domestic violence is
denial, pure and simple.
To confront our denial about the
adverse effects of children’s witnessing domestic violence, we ought
to think twice about sending kids to
visit a domestically violent parent
without some kind of protection
or concurrent trauma intervention.
Before we send them off into the
care of an abusive parent, we should
hear from the kids themselves about
what scares them, what they want,
and what might make them feel
safe. As lawyers and judges, we
aspire to act in the best interests
of the child. But when it comes
to domestic violence, we focus on
the adult victim and leave the
kid witness of domestic violence
unheard, unacknowledged, and
unprotected.

Sylvia stands before the judge. She
has a black eye and finger-sized bruises
around her neck. She tearfully describes
to the judge how Bernard punched her
in the face and strangled her. The judge
asks her if the children were involved
in the incident. Sylvia says she thought
they were asleep. She adds, though, that
the kids have told her that they don’t
want to see their father because they are
afraid of him. Bernard says that Sylvia
is just saying this to punish him; he
loves his children, and he has never hurt
them. The judge tells Sylvia that her
statement about the children is inadmissible and orders every other weekend
visitation with Bernard.
In order to protect kids and break
the cycle of violence, we must understand the myriad ways in which kids
are adversely affected by domestic
violence, starting with kids as young
as infants. Children five years old
or younger are more likely than
older children to be present during incidents of domestic violence.
J. Fantuzzo et al., Domestic Violence
and Children: Prevalence and Risk in
Five Major U.S. Cities, 36 J. Am. Acad.
Child & Adolescent Psychiatry 116
(1997). Infants in homes where parents are violent may sleep poorly,
scream excessively, and have disrupted feeding patterns, resulting in
poor weight gain and developmental delays. J. F. Knapp, The Impact
on Children Witnessing Violence, 45
Pediatric Clinics N. Am. 355 (1998).
In addition to emotional and developmental problems, young children
are often the direct, although unintended, victims of domestic violence.
Kids under the age of two are most
frequently injured because they are
in the arms of a parent during an
assault. Cindy W. Christian, et al.,
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Pediatric Injury Resulting From Family
Violence, 99 Pediatrics e8 (1997), available at http://www.pediatrics.org/
cgi/content/full/99/2/e8.
Preschool-aged kids who witness
domestic violence commonly appear
withdrawn, subdued, clingy, and
anxious about being separated from
a parent. Knapp, supra. Preschoolers
may also regress to previously outgrown behaviors such as bed-wetting
and thumb-sucking. Id. Parents may
see an increase in child nightmares,
and both parents and teachers may
see young kids acting out scenes of
domestic violence in their play. Id. All
of these behaviors, even in kids who
have not yet started school, should
serve as warning signs that violence
in the home is already causing psychological damage. Young children
may be particularly vulnerable to the
harmful effects of domestic violence
because they have not yet formed
the ability to cope with trauma. J.
D. Osofsky, Prevalence of Children’s
Exposure to Domestic Violence and
Child Maltreatment: Implications for
Prevention and Intervention, 6(3)
Clinical Child & Fam. Psychol. Rev.
161 (2003).
School-aged kids can develop
a range of behaviors in response
to witnessing domestic violence.
Their temperaments may change,
or they may have unpredictable and
uncharacteristic reactions to events.
Knapp, supra. They may also start
to do poorly in school. Id. Because
school-aged kids are still developing their abilities to describe their
experiences and make sense of the
world, their bodies often do the talking for them; they will complain of
headaches and stomachaches, even
though they are not actually “sick.”
8
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Id. Sadly, many kids feel responsible
for the violence, thinking that they
did something wrong to cause the
hitting. G. Hornor, Domestic Violence
and Children, 19 J. Pediatric Health
Care 202 (2005). Still others feel the
urge to try to stop the violence and
are injured when they attempt to
intervene during an assault.
Adolescents who witness domestic violence at home exhibit shame,
betrayal, and rage, and may cope by
running away, cutting classes and
dropping out of school, and using
drugs and alcohol. Knapp, supra. In
adolescence, when many children
start to form romantic attachments
of their own, teenagers demonstrate
that the cycle of domestic violence
will live on through them. Boys who

witness domestic violence are significantly more likely to use aggressive control and violence in their
interpersonal relationships, and girls
who witness domestic violence are
significantly more likely to tolerate violence in their interpersonal
relationships as well as experience
depression and somatic complaints
as adults. Silvern, supra; E. L. Lichter
& L. A. McCloskey, Exposure to Marital
Violence in Childhood, Adolescent,
Gender Attitudes, and Dating Violence:
A Prospective Study, 28 P sychol .
Women Q. 344 (2004).
Studies that looked at physiological changes in child witnesses have
discovered that these kids show
higher resting heart rates than controls, as well as higher levels of

salivary cortisol levels, a hormone
increasingly linked to Post-Traumatic
Stress Disorder (PTSD). Thus, these
kids are physiologically always on
alert, and over the long term, are at
higher risk of heart disease, immunological disorders, and PTSD. K. M.
Saltzman et al., The Psychobiology of
Children Exposed to Marital Violence,
34(1) J. Clinical Child & Adolescent
Psychol. 129 (2005). Psychologically,
kids who witness domestic violence
learn some unfortunate realities;
they learn that violence is an effective way to control other people
and to resolve conflicts, that violence is a part of intimate and family relationships, and that domestic violence often goes unpunished.
Osofsky, supra; S. R. Ornduff et al.,
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Childhood Physical Abuse, Personality,
and Adult Relationship Violence: A
Model of Vulnerability to Victimization,
71 Am. J. Orthopsychiatry 322 (2001).
Tragically, too, parents who witnessed domestic violence as kids
are more likely to abuse their
own children. D. Doumas et al.,
The Intergenerational Transmission of
Aggression Across Three Generations,
9 J. Fam. Violence 157 (1994). If the
legal system does not do more to
protect children from the physical
and psychological harms caused by
violence between their parents, then
it contributes to the perpetuation of
the violence as these same children
grow up to abuse their own spouses
and kids.
It is Saturday morning, and Sam and
Katie sit in the back of Bernard’s car in
a McDonald’s parking lot. Bernard and
Sylvia are outside the car, arguing about
the weekend’s visit. Sylvia tells Bernard
that Sam has soccer practice at 1:00 p.m.
and Katie has a friend’s birthday party
at 5:00 p.m. Bernard yells at Sylvia that
he will decide how the children spend
their time with him. In the back of the
car, Sam puts on his headphones and
Katie starts to cry. When Bernard gets
in the car, he angrily tells them that
their mother doesn’t really love them
and never wanted to have them. When
they arrive at his home, Bernard discovers that Katie wet her pants. Bernard
does not take Sam to soccer or Katie to
her friend’s birthday party. When the
children return to Sylvia’s home Sunday
evening, Sam is angry and aggressive towards Sylvia, calling her names.
Katie has a nightmare and sleeps in her
mother’s bed that night.
If we really want to help kids
repair and heal after they have wit10
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nessed domestic violence, we have
to rethink our views of what constitutes a child’s best interest for custody and visitation purposes. Many
judges and lawyers hold the view
that kids should have regular access
to a non-custodial parent—even a
domestically violent one—as long as
that parent doesn’t physically abuse
the kids. This view is based on the
very real benefit that kids experience
when they have frequent contact with
their noncustodial parent. But this
view ignores the equally true reality
that, without treatment, most batterers continue to act in narcissistic, psychologically abusive, and controlling
ways towards their intimate partners
and their children. Jaffe, supra.
Because the domestically violent parent has not changed his or her behavior, a high probability exists that kids
will continue to witness domestic
violence, even though the parents
have separated. Judges and lawyers
don’t need to read the latest research
data to know that visitation and custody exchanges all too often provide
the opportunity for new abuse and
traumatization. M. A. Kernic et al.,
Children in the Crossfire: Child Custody
Determinations Among Couples With a
History of Intimate Partner Violence, 11
Violence Against Women 991 (2005).
Just as Katie and Sam did, many
kids continue to witness high-conflict,
emotionally charged interactions
between their parents during visitation
exchanges. Id.
Results from a variety of studies tell us some interesting things
about what may best help these
kids. First, the longer a kid spends
away from domestic violence, the
fewer adverse effects that kid will
experience. D. A. Wolfe et al., Child
Witnesses to Violence Between Parents:

Critical Issues in Behavioral and Social
Adjustment, 14 J. A bnormal Child
P sychol. 95 (1986). The cumulative
effect of exposure to trauma may be
the greatest contributor to negative
outcomes for kids. S. A. GrahamBermann & S. Perkins, Effects of
Early Exposure and Lifetime Exposure
to Intimate Partner Violence (IPV)
on Child Adjustment, 25(4) V iolence
& Victims 427 (2010). Thus, judges should consider the benefits of
giving kid witnesses of domestic
violence a break from the abusive
parent for a period of time so that
the kid can recover his or her “resilience,” a psychological term used to
describe one’s ability to withstand
or bounce back from highly stressful or traumatic events. Hornor,
supra. Judges and lawyers need to
weigh this factor against the equally
important factor of contact with
a noncustodial parent. Particularly
when a domestically violent parent
is not addressing his or her controlling or abusive behaviors at all, a
time-out from seeing the abusive
parent should be strongly considered in the custody/visitation equation so that kids can regain their
resiliency.
Other studies have underscored
that the more stable and socially
connected kids are to their families,
communities, and schools, the less
domestic violence adversely affects
them. R. H. DuRant et al., Factors
Associated with the Use of Violence
Among Urban Black Adolescents,
84 Am. J. Pub. Health 612 (1994).
Kids who have witnessed domestic
violence need to stay in a familiar
environment, such as their home
or school, participate in sports and
peer-group activities, such as Scouts,
and continue to see extended family

members. Bernard failed to appreciate how important it was for Katie
and Sam to continue their normal
social activities. Judges and family lawyers should consider drafting
orders that require parents to maintain these important social connections for kids.
Newer studies have begun to
examine the parenting styles of
domestic abusers. Abusive parents
tend to be more narcissistic and selfabsorbed than nonviolent parents.
Since kids are all about their own
needs and desires, the domestically
violent parent’s needs often conflict
with the developmental needs of
his or her kids. This may result in
less engagement with and higher

negativity toward the children. E. M.
Cummings et al., Everyday Marital
Conflict and Child Aggression, 32(2) J.
Abnormal Child Psychol. 191 (2004).
As members of the legal profession, it is incumbent upon us to
look for programs and resources that
can help domestically violent parents learn how to acknowledge and
address their abusive behavior and
its consequences.
These are only some of the recommendations suggested by the
research. For a more detailed discussion, we highly recommend a 2006
publication by the National Council
of Juvenile and Family Court Judges
in collaboration with the Office of
Juvenile Justice and Delinquency
Return to Menu

Prevention, Children’s Exposure to
Domestic Violence: A Guide to Research
and Resources, available for free at
http://www.safestartcenter.org/
pdf/childrensexpostoviolence.pdf.
As judges and lawyers, we can
significantly improve the lives of
child witnesses of domestic violence
and contribute to ending the violence for future generations. But first
we have to recognize that the kids
are not all right.
Ms. Wolfer is a Managing Attorney at the
House of Ruth Maryland, Inc. She may
be reached at jwolfer@hruthmd.org. Ms.
Hausner is a Managing Attorney at the
House of Ruth Maryland, Inc. She may be
reached at dhausner@hruthmd.org. Ms.
Brown, LCSW-C, is Children’s Counselor at
the House of Ruth Maryland, Inc.
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The Merits of and
Problems with
Presumptions for
Joint Custody
By Dorothy R. Fait, Vincent M. Wills
and Sylvia F. Borenstein

For many years, a bill has been introduced in the
legislature that would create a presumption of joint
legal and joint physical custody in every custody proceeding. Proponents of the joint custody presumption
state that the bill recognizes both parents’ natural and
constitutional rights to participate in the rearing and
custody of their child after divorce or if the parents
have never married or cohabited together. Proponents
of the presumption support their proposition with one
sided, heart-wrenching stories of parents who have
limited access to their children; they also cite Md. Code
Ann., Fam. Law § 5-203 (a)(1) (2006. Repl. Vol.), which
states that the parents are the joint natural guardians
of their child. In addition, proponents reference statistics regarding the “prevalence” of joint custody in other
states. While the stories are an unfortunate reality for
noncustodial parents, the oft-cited statistics are generalized, exaggerated, or misleading.
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The resolution of a custody dispute is one of the most difficult and
demanding tasks of a trial judge, as
it requires thorough consideration
of multiple and varied circumstances; full knowledge of the available
options, including the positive and
negative aspects of various custodial
arrangements; and a careful recitation
of the facts and conclusions that support the solution ultimately selected. See Taylor v. Taylor, 306 Md. 290,
311 508 A.2d 962, 974 (1986). Thus,
any change to the child custody law
that imposes a presumption should
come into force only after careful
study of the benefits, detriments, and
consequences of a presumption for
joint legal and joint physical custody.
Above all else, any change to the
child custody law must allow for
retention of the most important standard in every custody case, i.e. determining what is in the best interest of
the child. This article is an abridged
examination of the various factors
that should be considered before a
joint custody presumption can be
seriously contemplated.

Definition of Joint Custody

The term “joint custody” can be used
to refer to two distinct concepts: “joint
legal custody” and “joint physical custody.” A court uses the term “joint legal
custody” to connote the authority of
both parents to participate equally
in making significant long-term decisions regarding their child’s health,
education, and welfare. See Taylor, 306
Md. at 296, 508 A.2d at 967. According
to the Court of Appeals, “Joint legal
custody means that both parents have
an equal voice in making those decisions, and neither parent’s rights are
superior to the other[‘s].” Id. By con14
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trast, sole legal custody means that
only one parent has the right to make
the signficant long-term decisions.
“Joint physical custody” refers to
the child’s being in the physical care
of both parents; however, the term
can be defined precisely because there
is no fixed formula or number of
days as to when “joint physical custody” begins. Arguably, a parent having overnight access to his or her
child every other weekend has “joint
physical custody”; however, the term
generally refers to physical custody
where each parent has the child for an
equal or almost equal amount of time.
The term “shared physical custody”
is used in the limited context of child
support and refers to a parent’s having
a child overnight for more than 35% of
the time. See Md. Code Ann., Fam.
Law § 12-201(m)(1) (2010 Supp.).

Joint Custody in Maryland

Maryland, unlike many other states,
has no statutory definition of joint custody, although Md. Code Ann., Fam.
Law §5-203(d) (2006 Repl. Vol.), specifically permits a court to award joint
custody to both parents. Maryland
also lacks statutory factors that the
court must consider when making a
determination of joint custody that
would be in the best interest of the
child. Instead, under current law, a
trial court must consider the factors
set forth in Taylor v. Taylor and other
cases in order to determine whether
joint custody is in the best interest of
the child.
In Taylor v. Taylor, the Court of
Appeals listed fourteen factors that a
trial court should consider in determining whether or not to award joint
custody. Those factors include: 1)
willingness of the parents to share

custody; 2) fitness of the parents; 3)
relationship established between the
child and each parent; 4) preference of
the child; 5) potential disruption of the
child’s social and school life; 6) geographic proximity of parental homes;
7) age and number of children; and 8)
sincerity of parents’ request. See 306
Md. at 308-11, 508 A.2d at 972-74. The
Court of Appeals cautioned that the
most important factor in determining
whether to award joint legal custody
is the parents’ ability to communicate
with each other, which is also a relevant factor in awarding joint physical custody. 306 Md. at 304, 508 A.2d
at 971. Nevertheless, no factor “has
talismanic qualities, and no single list
of criteria will satisfy the demands
of every case.” 306 Md. at 303, 508
A.2d at 970. Thus, in Maryland, joint
custody determinations are derived
specifically from the facts and made
on a case-by-case basis.
The reason for these factually driven determinations is that “[f]ormula
or computer solutions in child custody
matters are impossible because of the
unique character of each case, and the
subjective nature of the evaluations
and decisions that must be made.”
Id. As a result, there are no presumptions in custody cases between the
parents, other than a presumption that
an agreement made by parents is presumed to be in the child’s best interest.
See Rupert v. Fish, 84 Md. App. 665,
674-75, 581 A.2d 828 (1990).

Joint Custody in
Other States

Currently, forty-seven states and the
District of Columbia have statutory provisions that permit a court
to award joint custody in one form
or another (legal or physical). Only

New York, North Dakota, and Rhode
Island do not have statutes providing
for joint custody; however, case law
in New York permits joint custody.
Many states have specific definitions
of joint custody, joint legal custody,
or joint physical custody. In addition,
many states have codified the factors
that a court is required to consider
when determining whether to award
joint custody.
Twenty-one states and the District
of Columbia have statutory presumptions in favor of joint custody; however, in twelve of those states, the presumption applies only if both parents
agree. Thus, of the twenty-two jurisdictions that have statutory presumptions, only ten of those jurisdictions
have a general presumption in favor
of joint custody. The ten jurisdictions
are the District of Columbia, Florida,
Idaho, Iowa, Louisiana, Minnesota,
New Hampshire, New Mexico, Texas,
and Wisconsin. Of the ten jurisdictions
that have a presumption in favor of
joint custody, the presumption specifically applies only to joint legal
custody in five of the jurisdictions:
Florida, Minnesota, New Hampshire,
Texas, and Wisconsin.
The jurisdictions that have a statutory presumption in favor of joint custody have created different methods
to rebut the presumption. In Idaho,
the presumption may be rebutted by a
preponderance of evidence to the contrary; however, in Iowa and Louisiana,
the presumption must be rebutted by
clear and convincing evidence. In the
District of Columbia, the presumption
may be rebutted only upon a judicial
finding by a preponderance of the evidence that: 1) an intrafamily offense
has occurred; 2) child abuse or child
neglect has occurred; or 3) parental
kidnapping has occurred. In Florida, a

court must order that parental responsibility (legal custody) be shared,
unless the court finds that shared
responsibility would be detrimental to
the child. In Wisconsin, the presumption does not apply if a court finds by
a preponderance of the evidence that a
party has engaged in a pattern or serious incident of interspousal battery or
domestic violence.
Finally, four states (California,
Colorado, Massachusetts, and Montana)
that previously had a statutory presumption in favor of joint custody have
repealed their presumptions.

Background on
Presumptions

According to Professor Lynn McLain,
“The term ‘presumption’ is often used
imprecisely and has a number of different meanings.” See Lynn McLain,
Maryland Evidence 348 (2d ed. 2001).
According to Professor McCormick,
“One ventures the assertion that ‘presumption’ is the slipperiest member of the family of legal terms... . ”
McCormick on Evidence 449 (insert
editor(s), edition, and/or copyright
year, as available). In addition, there
are two kinds of rebuttable presumptions: 1) one that is the mirror image of
the burden of proof (hereinafter “mirror image presumption”) and 2) truly
evidentiary rebuttable presumptions.
See McLain, supra, at 351. An example
of a mirror image presumption is the
state’s burden of proving guilt beyond
a reasonable doubt in a criminal case.
Id. at 351-61. The reverse image of this
burden of proof is the presumption
that a person is innocent until proven
guilty. In the context of a third party
custody case, the presumption that it
is in the child’s best interest to be in the
custody of a parent rather than in the

custody of a third party is an example
of the mirror image presumption. See
Ross v. Hoffman, 280 Md. 172, 178,
372 A.2d 582 (1977). Likewise, the presumption in an adoption case is that
it is not in the best interest of a child
to terminate a parent’s natural rights.
See In re Adoption/Guardianship No.
A91-71A, 334 Md. 538, 567, 640 A.2d
1085 (1994).
In contrast, the truly evidentiary
rebuttable presumption arises once
a party proves a basic fact. Proof
of the basic fact shifts the burden
of production as to the presumed
fact to the opposing party, which
requires the opposing party to introduce evidence to disprove either the
basic fact or the presumed fact. The
following are examples of this type
of presumption: 1) Basic Fact: A husband and wife enter into a separation agreement. Presumed Fact: The
agreement is valid. See McClellan v.
McClellan, 52 Md. App. 525, 531, 451
A.2d 334 (1982); 2) Basic Fact: A child
is conceived during the marriage.
Presumed Fact: The child is the child
of both of the parties to the marriage.
See Goodman v. State, 236 Md. 257,
259, 203 A.2d 695 (1964).
A presumption in favor of joint custody seems to fall within the category
of mirror image presumptions, because
the presumption would require the
party opposing joint custody to produce sufficient evidence to rebut the
presumption and shift the burden of
persuasion to the party opposing joint
custody. Thus, rather than treating
both parents equally, as proponents
of the presumption claim a presumption of joint custody would do, a
presumption would actually disfavor
the parent opposing joint custody. In
addition, as discussed below, a presumption would greatly minimize the
January 2012
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tal conflict. See Jennifer McIntosh &
Richard Chisholm, Cautionary notes
on the shared care of children in conflicted parental separation, 14(1) J.
Fam. Studies 37, 39 (2008); Christy
M. Buchanan & Parissa L. Jahromi,
A Psychological Perspective on Shared
Custody Arrangements, 43 Wake Forest
L. Rev. 419, 419-20 (2008); Susan
Steinman, Joint Custody: What We
Know, What We Have Yet to Learn, and
the Judicial and Legislative Implications,
16 U.C. Davis L. Rev. 739, 748 (1983).
Certain members of the judiciary contend that a presumption of joint custody may remove or interfere with a
trial judge’s discretion in matters of
custody. Psychologists and domestic
violence groups take issue with the
fact that, while most custody cases
settle (the statistic most frequently
cited is about ninety percent), the
minority ten percent of cases that
are actually litigated usually represent the cases involving high conflict
between the parents, which of course
is detrimental to the child.

Application of a
Presumption in Maryland

custody factors that a court is required
to consider and dilute or eliminate the
best-interest-of-the-child standard.

Joint Custody
Presumption Problems

Opponents of joint custody presumptions include many psychologists,
certain members of the judiciary, and
groups concerned with domestic vio16
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lence. Their reasons for opposing presumptions differ, but each shares the
concern that joint custody presumptions may preclude determinations
that are in the best interests of the
child. Psychologists cite to numerous studies concluding that parental
conflict is harmful to a child and
that the benefits of spending time
with a parent may be diminished
when the child is exposed to paren-

As stated above, a presumption of
joint custody is a mirror image presumption that affects the burden of
proof. It is unknown how this type
of presumption would be applied in
custody cases involving parents; and
based on the joint custody bills that
have been introduced previously, it
is apparent that this is not an issue
that the proponents of the joint custody bill have considered carefully.
Nevertheless, there are numerous
grandparent and third-party custody
cases that have applied the mirror
image presumption. However, were
a statutory presumption of joint cus-

tody between parents to be applied
in a manner similar to that applied
in third-party custody cases, the bestinterest-of-the-child standard, which
has developed over hundreds of
years, and the custody factors that
have evolved through case law, would
be eviscerated.
In grandparent and other third-party custody cases, there is a presumption that it is in the best interest of a
child to be in the custody of his or her
parent. See Ross, supra;McDermott v.
Dougherty, 385 Md. 320, 869 A.2d 751
(2005). In order to rebut the presumption, the person seeking custody must
first prove that the parent is unfit or
that exceptional circumstances exist to
rebut the presumption. See McDermott,
385 Md. at 382, 869 A.2d at 787. Only
after the presumption is rebutted,,
can a court apply the best-interest-ofthe-child standard. Id. In McDermott,
the Court of Appeals held that “in
private actions in which private third
parties are attempting to gain custody
of children of natural parents over the
objection of the natural parents, it is
necessary first to prove that the parent
is unfit or that there are extraordinary
circumstances posing serious detriment to the child, before the court may
apply a ‘best interest’ standard.” Id. at
374-75 (emphasis added).
Likewise, in Koshko v. Haining, 398
Md. 404, 921 A.2d 171 (2007), a grandparent visitation case, the Court of
Appeals applied a presumption—that
a parent’s decision regarding the custody or visitation of his or her child
with third parties is in the child’s best
interest—and held that, unless there
were sufficient proof of parental unfitness or exceptional circumstances to
rebut the presumption, a court may
not even consider the best interest of
the child. The Court of Appeals stated,

“For the foregoing reasons, we reverse
the Court of Special Appeals in accordance with our holding that there
must be a finding of either parental
unfitness or exceptional circumstances
demonstrating the current or future
detriment to the child, absent visitation from his or her grandparents,
as a prerequisite to application of the
best interests analysis.” Id. at 444-45
(emphasis added).
Thus, rather than requiring both
parties to present evidence to the
court regarding the factors that have
been established for custody and joint
custody in an effort to show which
custody arrangement is in the best
interest of the child, a joint custody
presumption might eliminate the relevancy of the factors, unless the party
opposing the joint custody presumption first produced sufficient evidence
to rebut the presumption. In addition,
rather than being the central issue
in every custody case, the best interest standard would not even be considered, unless and until the parent
opposing joint custody first rebutted
the joint custody presumption.
Almost forty years ago, in Stanley v.
Illinois, 405 U.S. 645, 656-57 (1972), the
Supreme Court discussed the problems with presumptions in a custody
case. The Court stated:
Procedure by presumption is
always cheaper and easier than
individualized determination. But
when, as here, the procedure forecloses the determinative issues
of competence and care, when it
explicitly disdains present realities in deference to past formalities, it needlessly risks running
roughshod over the important
interests of both parent and child.
It therefore cannot stand.
Id.
Return to Menu

Likewise, although a presumption
of joint custody may result in a cheaper and shorter custody trial, use of a
presumption may foreclose evidence
regarding a parent’s role in the care
of the child and other evidence pertaining to the factors that should be
considered by a court in a custody
case. Use of a presumption may also
run roughshod over the best interest
of the child.

Conclusion

In writing this article, we have
reviewed the laws pertaining to custody of all fifty states. As stated at the
outset, many states have codified the
factors that a court should consider
in determining the best interest of the
child. Many states have also defined
the terms joint legal custody, joint
physical custody, sole legal custody,
and sole physical custody. Maryland
has neither statutorily defined those
terms nor codified its custody factors.
Rather than running haphazardly to
join a minority of states that have a
presumption of joint custody, the governor, the legislature, or the judiciary
should create a commission, similar
to the Groner Commission of the seventies, to study the laws of the other
states and determine whether the time
has come to codify or change entirely
through the use of presumptions the
law in Maryland regarding custody.
Ms. Fait is a partner in the firm of
Fait, Wise & DiLima, LLP, in Rockville,
Maryland, and is the current Chair-Elect
of the MSBA Family and Juvenile Law
Section. Mr. Wills is a partner in the firm
of Dragga, Hannon, Hessler & Wills, LLP,
in Rockville, Maryland, and is the current Treasurer of the MSBA Family and
Juvenile Law Section. Ms. Borenstein is
an associate in the firm of Fait, Wise &
DiLima, LLP, in Rockville, Maryland.
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The Truancy Reduction

Pilot Program
A New Way To Fight Truancy
Without Criminalizing Children

By The Honorable Leah J. Seaton and Master Robert E. Laird, Jr.
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Economics teacher (taking attendance): Bueller? Bueller, Bueller?
Simone: Um, he’s sick. My best friend’s sister’s boyfriend’s brother’s girlfriend heard from
this guy who knows this kid who’s going with the girl who saw Ferris pass out at 31 Flavors
last night. I guess it’s pretty serious.
Teacher: Thank you, Simone.
Simone: No problem whatsoever.
Teacher (continuing with attendance): Frye? Frye? Frye?
FERRIS BUELLER’S DAY OFF (Paramount Pictures 1986).
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When most people think about truancy, to the extent they think about it at
all, this is what they see in their mind,
the loveable kid, taking a day off by
playing sick. And why not? For most
of us, this was our experience with truancy, playing hooky for a day or two a
year, with our work made up the next
day. Yet, the reality of chronic truancy
is much different, even in the movies.
To quote Mr. Bueller, “How can I possibly be expected to handle school on
a day like this? This is my ninth sick day
this semester. It’s getting pretty tough
coming up with new illnesses. If I go
for 10, I’m probably gonna have to
barf up a lung... .” In the real world,
one more unexcused day, and even
the charming Mr. Bueller would fail
for attendance.
Let’s begin with what habitual
truancy is not. Ferris Bueller is probably not a habitual truant, since his
parents will most likely send in a
note to excuse his absence and he
will probably make up most, if not
all, of the work he missed. Habitual
truancy is not about the child who
takes a day or two off from school
because he or she wants to watch
television. It is not about the child
who hooks only on senior hook day.
It is not about the chronically ill
child whose disease causes many
school absences. It is not about the
pregnant high school student who
has been placed on bed rest.
These are all situations that school
systems are prepared to address. From
a suspension for hooking school to get
the child’s and the parents’ attention,
to home and hospital education where
a chronically ill child receives a home
tutor, school systems and education
law have developed methods to work
with children who want to make up
their time, who want to continue with
their education, and whose parents
20
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want to cooperate. The dilemma arises
when children do not want to go to
school, do not want to make up missed
work, and when parents or custodians
really do not care whether the child
goes to school. These are the children
and parents the Truancy Reduction
Pilot Program (“TRPP”) is designed
for: the unconnected children and the
uncooperative parents.
According to the United States
Department of Education’s 1996
Manual to Combat Truancy, “Truancy
is the first sign of trouble. When young
people start skipping school, they are
telling their parents, school officials
and the community at large that they
are in trouble and need our help if they
are going to keep moving forward in
life.” Studies also demonstrate that
truancy is a leading indicator that a
child may leave school before completion, have difficulty with employment, experience social isolation, or
engage in criminal behavior. Truancy,
if unchecked, can have a long-term
adverse impact not only on the truant
child but also on the child’s family and
community. Each high school dropout is estimated to cost society over
$800,000 during his or her lifetime. C.
Daining et al., An Evaluation of the
Truancy Reduction Pilot Program of
the First Judicial Circuit of Maryland
20 (Dec. 1, 2008) (unpublished manuscript, on file with the Administrative
Office of the Courts). A career criminal
costs society anywhere from $1.5 million to $1.8 million. Mark A. Cohen,
The Monetary Value of Saving a HighRisk Youth, J. Quantitative Criminology
17 (1998).
A student is chronically truant,
under the definition of the Maryland
Department of Education, if he or
she was unlawfully absent for 20%
or more of the days in membership.
Lawful absences are those for such

reasons as death in the family, illness,
or court summons. In addition most,
if not all, school systems allow parents
a certain number of notes, written by
themselves, which do not require any
additional excuses. Although most
school systems have designed procedures such as summer school to deal
with children who fail for attendance,
the fact remains that no child learns
as much or as well, if he or she is not
having classroom instruction.
Prior to the enactment of the TRPP
statute, Maryland law provided that
the issue of truancy could be brought
before the courts in one of two ways.
A child who is required by law to
attend school and who is habitually truant could be adjudicated
as a Child In Need of Supervision
(“CINS”) under Section 3-8A-01(e) of
the Courts and Judicial Proceedings
Article. CINS proceedings allowed
the court to intervene with services for the family, but unfortunately school systems found that
the Department of Juvenile Services
would seldom, if ever, authorize the
filing of CINS petitions. School systems could also file criminal “Failure
to Send” cases against the parent(s)
under the Education Article, Section
7-301. Violations of this section are
punishable by 30 days in jail and/or a
$500 fine. This method also has problems. In the instances where criminal
charges were filed against parents,
judges proved reluctant to convict
when the parents testified that they
were unable to control their children.
Since CINS petitions are rarely filed,
and remedies in criminal cases against
parents are punitive and not particularly productive, the ability of school
systems to address truancy issues in
a meaningful and effective way was
limited prior to the enactment of the
TRPP. No one wanted to criminalize

truancy. All stakeholders realized that
truancy was not the sort of problem
that can be cured with the application
of blunt force. Studies have shown
that truancy is a symptom of other
problems, originating not just in the
school but in the family and community as well. Unlike Ferris Bueller,
habitual truants do not avoid attending school because the weather is
fine. Substance abuse, poverty, lack of
supervision, and devaluation of education are among the many problems
faced by children who exhibit truant
behavior. Daining et al., supra, at 18.
The concept of a Truancy Reduction
Pilot Program in the Maryland
courts was first envisioned by staff
from the Wicomico County Board of
Education and based on a similar
program in the Delaware courts. The
Wicomico County Board of Education
staff became aware of the Delaware

program because of the existence of
a reciprocal attendance policy with
Sussex County, Delaware that allows
students who reside in Delmar,
Maryland to attend Delmar High
School, located just over the State
line in Delmar, Delaware. Impressed
with the success of Delaware’s courtbased truancy reduction program,
Wicomico County school staff sought
similar assistance for children attending school in Maryland. After gaining
the support of the judiciary, the school
systems on the Lower Eastern Shore,
and local legislators, legislation was
introduced.
In 2004, the Maryland General
Assembly enacted legislation, codified at Sections 3-8C-01 through 3-8C10, to create the First Judicial Circuit’s
TRPP. This legislation was sponsored by Delegate Norman Conway
(District 38B, Worcester & Wicomico

Counties). Delegate Conway was
a former educator and realized the
depth of the problems faced by school
systems in dealing with truancy. The
legislation created a new cause of
action in the juvenile court, allowing school systems in the four counties within the First Judicial Circuit
(Wicomico, Somerset, Dorchester, and
Worcester) to file petitions and bring
truant children before juvenile courts
for guidance, treatment, and rehabilitation. The legislation was re-enacted
in 2007, and the pilot project was
extended to include Prince George’s
and Harford Counties. Programs
have been initiated in these counties as well. The TRPP concept was
revisited by the legislature during the
2009 session. At that time, the legislature considered a comprehensive
evaluation from the Ruth H. Young
Center for Families and Children at
the University of Maryland School of
Social Work. This evaluation documented the positive outcomes resulting from the TRPP in the First Judicial
Circuit and made suggestions for
improvement. After consideration of
the evaluation, the General Assembly
enacted the TRPP legislation permanently in 2009, allowing the existing
TRPP programs to continue in the
First, Third, and Seventh Circuits, if
funding is available. That legislation
became effective on June 1, 2009. In
2011, the General Assembly authorized the creation of a TRPP in the
Circuit Court for Talbot County.
The first TRPP case was filed in the
Circuit Court for Wicomico County
on December 22, 2004, followed by
Somerset County on November 17,
2005, Dorchester County on February
2, 2006, and Worcester County on
December 22, 2006.
Demographically, the First Circuit
was a logical place to pilot the proJanuary 2012
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gram. Worcester County shares many
of the characteristics of the suburban
counties, while Wicomico County has
the City of Salisbury, a town which
in many respects resembles, on a
smaller scale, the larger urban jurisdictions. Dorchester and Somerset are
both rural and share many of Western
Maryland’s characteristics. If the program worked in the First Circuit,
there would be reason to believe it
would succeed in any of Maryland’s
jurisdictions.
When a county school system in
the First Circuit recognizes that a
child has an attendance problem, it
first attempts to resolve the problem
without involving the courts. Each
county school system has similar policies and procedures which must be
exhausted before a truancy petition
is filed. Although each county retains
its own attendance policy, each has a
similar policy of sending letters and
making telephone calls and home visits, for example, before filing a petition. Only when a child and/or his
or her parents have proved resistant
to non-court-based interventions is a
petition filed.
A TRPP case commences when a
local school system files a truancy
petition, alleging that a child mandated to attend school has been habitually absent from school without lawful
excuse. Title 11 of the Maryland Rules
governs the procedure; and, as in any
juvenile matter, an adjudication hearing is scheduled on the petition. In
the First Judicial Circuit, the hearing
is scheduled before a juvenile master.
At the adjudication hearing, or any
hearings thereafter, a child may be
represented by counsel. The hearings
are conducted in an informal manner
designed to allow all parties to present the maximum amount of evidence
and let the child and his or her parents
22
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feel comfortable relating their problems to the court.
When an adjudication is convened,
the master first ascertains whether the
petition was properly served and the
child and parents are ready to proceed. If the case proceeds, the child
and parents are given an opportunity
to admit or deny the allegations of
truancy in the petition. If, after consideration of the evidence, the child is
adjudicated to have been truant from
school, then all parties are afforded
an opportunity to be heard on the
possible causes ofthe child’s truancy.
Ordinarily, the court holds the disposition hearing immediately after the
adjudication hearing and orders the
family to undergo a family assessment to discover the issues the family
is facing and, in some cases, a substance abuse screening. Funding for
the assessments has been provided
by the Administrative Office of the
Courts. These assessments result in
written reports that are submitted to
the court.
A review hearing is held within
30 days of the adjudication/disposition hearing in order to review the
findings in the assessments. Based
upon the assessments, and any other
evidence, the court orders services
designed to meet the child’s needs.
These services include mental health
treatment, physical health screenings, vocational referrals, substance
abuse treatment, mentoring, grief
counseling, housing assistance for
the family, referral for special education assessment, tutoring, referral
for wraparound, referral to Al-Anon,
and any other services to meet an
identified need. The children are not
the only recipients of court orders;
parents are often ordered to engage
in services, including those mentioned above. The court will often

order the school system to provide
services to a child for learning or
social problems, such as bullying,
that had not been identified prior to
the court’s involvement.
After the first review hearing, the
court normally reviews the cases on
a truancy program docket every two
weeks to ensure that the services
have been implemented, determine
the effectiveness of interventions,
modify interventions if necessary,
and monitor the child’s and family’s compliance with services. After
the child demonstrates progress and
a willingness to comply with the
court’s requirements, the reviews are
scheduled once per month. The court
uses a mixture of positive reinforcements and negative consequences to
gain compliance. Most children in
the program have a history of failure
to attend school and non-compliance
with school system services. The court
will generally reward the student
through verbal praise and request
that the school system give the child
extra credit for projects, such as book
reports, completed as part of the
program. Gift certificates, arranging
participation in special activities, a
graduation ceremony, and certificate
upon completion are other positive
reinforcements. Negative consequences consist of verbal reprimands,
community service, book reports,
extra projects, apology letters, and
withholding gift cards. Maryland
law, unlike the Delaware law, does
not provide for a child to be held in
contempt for failure to abide by the
court’s orders.
In order to complete the program
and “graduate,” the courts have established informal benchmarks to monitor student progress. One method is
to determine if the student has established a 90-day period without an

unexcused absence. The child and the
parent are also considered in making a determination to graduate a
child from the program. Academic
and behavioral progress is monitored
to determine if the three key elements
of success—attendance, attachment,
and achievement—have been demonstrated by the child. The courts use
flexibility to respond to the individual
needs of each child. If a child who has
graduated from the program resumes
prior truant behavior, a new petition
can be filed.
Having the truancy case heard by
the court serves three purposes. It
impresses upon the child and parent
that truancy is serious and cannot
continue unaddressed. At the same
time, truancy hearings are held in
closed courtrooms, all matters are
confidential, and the purpose is remedial, allowing the family to access
services. Over time, many children
and their families become comfortable with, and grateful for, the opportunity to address the family, community, or personal issues that have
caused the truant behavior. Finally, a
court-based program mandates services, provides an opportunity for the
child’s and family’s concerns to be
heard, and holds all parties accountable. Anecdotally, the school systems
report that they often see improved

attendance and cooperation with services by families during the pre-court
intervention period, as many children
and families seek to avoid having to
go to court.
The experiment initiated in the First
Judicial Circuit has met with success.
The program has been the subject of
several evaluations done through the
auspices of the Administrative Office
of the Courts, in conjunction with the
Ruth H. Young Center for Families
and Children at the University of
Maryland. Each of these evaluations,
completed in 2008, 2010, and 2011,
has shown the program to be a success. The 2011 report, which is still
in draft form, shows there have been
373 children involved in the program
of which over 44% met the requirements and “graduated” from the program. The studies reflect that children who successfully completed the
program showed marked improvement in attendance and grades and
a noticeable decrease in delinquent
behavior. Although it is obviously
too soon to determine what role the
TRPP played in this decline, it would
appear that the TRPP has had a positive effect in each of the counties
where it has been implemented. Even
where children did not successfully
complete the program, the program
has often been productive in conReturn to Menu

necting children and parents with
services, which the masters hope will
bring success for the child in the long
run. The demonstrated success of the
First Circuit TRPP program has also
inspired other jurisdictions to adopt
the TRPP model. Indeed, one of the
program’s greatest strengths is that
it has always been a local initiative,
with buy-in from all stakeholders
before a TRPP Court-based program
is commenced.
Anecdotally, communication with
education professionals and affected
parents in the counties of the First
Judicial Circuit suggests that these parties are very pleased with the results
of the program. On a further positive
note, both Judge Seaton and Master
Laird have been litigating cases for
over 20 years. In a profession where
“Thank you” is seldom heard from
parties, it is unusual and pleasant to
participate in a court setting where, at
some point, almost everyone, including those who do not successfully
complete the program, express their
appreciation of the court’s efforts.
Judge Seaton is an Associate Judge
of the Wicomico County Circuit Court
and a former First Circuit Juvenile and
Domestic Master. She may be reached
at leah.seaton@mdcourts.gov. Mr. Laird
is a First Circuit Juvenile and Domestic
Master. He may be reached at
robert.laird@mdcourts.gov.
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A Judge and Two Lawyers
Explore “Child Development”
Principals to Make Child
Custody Determinations
By The Honorable Diane O. Leasure,
Alisa Gross Cummins and Keith N. Schiszik
“At the bottom line, what is in the child’s best interests equals the
fact finder’s best guess.”
Montgomery County v Sanders, 38 Md. App. 406, 420 (1978)
Case law instructs the Courts - and practitioners - that
the factors to be considered in deciding the best interests of a child are “the fitness of the parents, character
and reputation of the parties, desire and agreement
of the parties, potentiality for maintaining family ties,
preference of the child, material opportunities affecting
the possible future of the child...” Montgomery County
v. Sanders. But, what does that MEAN? Even the Court
in Montgomery County v. Sanders acknowledges that
“the Court’s prediction is founded upon more complex
methods than reading tea leaves.”

tion Cases;

How to Serve
the Child’s
Best Interests
January 2012

Maryland Bar Journal

25

So, rather than relying on a methodology that is no more clearly defined
than “reading tea leaves”, what is a
lawyer, or a Best Interest Attorney
(“BIA”), or a Judge, to do in making
these life-changing decisions?
There is no “scientific method”
to determine a parent’s fitness or a
child’s best interests. Generally, the
fact finder’s “best guess” is derived
from the judge’s preconceived notions
and unrecognized, sometimes all-toohuman biases.
The mental health field, however,
has been studying child development
for decades. Uniform findings reveal
that certain developmental considerations must be attained by every
child if they are to become a healthy
adult. Those developmental considerations are:
• a sense of personal safety and
security
• development of interpersonal
skills
• support of intellectual abilities
• a sense of self-worth
The stronger these concepts are
established in a child during their
youth, the healthier the child will be
as an adult.
As a result of these findings, the
mental health field encourages the
legal field to apply those four considerations in custody determinations.
They are good predictors of parental
strengths which should be considered in determining which of two
parents is better able to meet a child’s
long-term human needs.

Representing the Parent

How often does a client insist that
the other parent’s house is a pigstye, unfit for human habitation?
And they always have photos to
prove it! Looking at the photos, you
26
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see a LOT of clutter, but it might
look like your own house on a particularly bad day. Does it REALLY
demonstrate that the other parent is
a poor parent? Perhaps yes - but perhaps not. Without analyzing the situation from a developmental standpoint, your analysis - and that of the
judge - will necessarily be based on
personal biases about messy houses.
But personal bias does not necessarily prove that the child is negatively
impacted by the “filthy house”.
However, if you apply the four
developmental principles to this
example, you must ask yourself:
1. Does the mess impact the child’s
sense of safety? Perhaps the
house is perpetually under
construction, and the child’s
safety is challenged every day.
Perhaps the clutter is on the
steps, causing risk of a fall
down the stairs and serious
injury to the child and anyone
else residing in the house. Is
the kitchen filled with garbage and a likely host to a
variety of bugs and critters?
Most importantly, does the
child FEEL SAFE in his/her
environment?
2. Explore the impact of the mess on
the child’s Interpersonal development. Is it so bad that no other
children are invited over to
visit, play, for sleepovers, or
even to just to “hang out”?
3. Does the mess impact the child’s
intellectual
development?
Perhaps the house is so poorly
managed that the child’s homework, or desk space, or pencils
and supplies disappear into the
flotsam. This will undoubtedly
make the child’s studying and
homework far more difficult
than should be the case. The

child’s schooling can directly
suffer, along with his sense of
self-worth..
4. Finally, does the messy house
impact the child’s self of selfworth? If the child is embarrassed to invite friends to his
house, or he is made fun of by
his friends, or she thinks she
is “poor” because of the condition of the house, then the
mess in the house becomes an
issue to explore in court.
However, if neither you nor your
client can determine that the dirty
house impacts the child in any negative way, don’t irritate the judge
with photos of what is, in reality,
only an irrelevant, messy house.
Educate your client to the realities
of judicial perspective and what is
truly important. If you cannot prove
a harm, there is no foul and the
judge will not give much weight to
the photos.
But an even better way to represent a parent who is trying to obtain
custody or lots of time with his or
her child is to rely on these four
developmental principals and present proof of actions by your client
which ENHANCE each of these factors for the child.
1. Present testimony that your
client is aware of age-appropriate safety measures and protects the child, as best he or
she can, from what has become
a very scary world. For infants
it is important to present testimony about their efforts to
child-proof the house, use car
seats, ban smoking near the
child and ensure that the child
is current with doctor visits
and shots. With older children,
present testimony that your
client expects to be informed

2.

3.

4.

by the child as to where he or
she will be spending the night
(and checking in with the other
child’s parent to confirm the
plans), establishes dating rules
and driving rules, and that
the house rules are enforced
appropriately.
Demonstrate that your client
encourages the child’s interpersonal relationships; play dates
and other socialization for
young children, movie nights
and sleepovers for older kids.
Exposing the child to activities
and sports are important elements for a child to develop
the skills needed to leave home
and function independently in
later life. Your client should let
the Court know about these
important factors that they
support for their child.
Encouraging intellectual development allows her child to
become as smart, curious, and
accomplished in academics
or life-skills as possible. Does
your client oversee homework,
encourage reading, building
model airplanes? Does he or
she properly oversee computer
game use? Or do they just plop
the child in front of the TV or
play violent video games with
their adolescent throughout
visitation time?
Does your client help his child
develop a positive sense of selfworth? Is praise a regular part
of the child’s life - or only
parental criticism? Does your
client bad-mouth the other parent to the child, or does he
work hard to convey positive
thoughts about the other parent and extended family? Let
your client testify about the

supportive actions they take
on a daily basis to enhance the
child’s feeling of self-worth.
Demonstrating to the judge that
your client embraces these four developmental concepts parenting skills is
a far better tactic than relying on
negative diatribes against the other
parent.
Think hard about how you can
prove that your client is a positive
influence on his/her child. Present
evidence to the court to prove the
parenting style advances these four
developmental principals. By focusing on the positive attributes of your
client - rather than on the negatives of
the other parent - you will be providing subtle evidence regarding which
of the two parents is capable of putting the needs of the child ahead of
his or her own needs. On a broader
scale, you will be demonstrating to
your client that a positive mind-set
about his or her own abilities, rather than a negative attitude about
the other parent - will serve well in
court - and will serve the child well
throughout his or her life.

Representing the Child

It is no surprise that the parent who
expects his counsel to hinge a case on
the other parent’s “messy home” is
the same parent who shares with the
child’s counsel an arsenal of shortcomings on the part of the other. In
the less complex cases, the intended
weaponry may come in the form
of photographs of the purportedly
uninhabitable residence. However, it
is far too often that a parent comes
with “big guns,” making allegations
of abuse – verbal, physical and, in
the worst cases, sexual. Whatever
the allegations, they are all too often
sound bytes that may be repeated by

your own client, a minor child.
Make no mistake – each of these
allegations must be taken seriously
and must be thoroughly considered
by the BIA, for sometimes the messy
house is in fact a safety hazard, and
sometimes the six-year-old has been
emotionally, physically or sexually
abused. The best interest of a child
dictates, however, that consideration be given to the aforementioned
developmental principals, utilizing
not only the allegations of one parent against the other, but perhaps
more importantly the information
that may be gleaned by collateral
sources – treating therapists, school
guidance counselors, teachers, child
care providers, doctors, dentists,
clergy and, yes, even your six-yearold client.
A practitioner should apply these
four developmental principles in the
context of representing the child, and
seek answers to the following questions:
1. Do the allegations raised by the
parents – or even the child –
impact the child’s sense of safety? Of course, whether the
child’s sense of safety is a
valid measurement depends
upon whether the child has
considered judgment. A child
may make bald statements –
sometimes strangely reminiscent of what the BIA may hear
from his mother or his father
– and yet have no articulable examples to support the
statement factually. That said,
a child who is being abused
and knows nothing other than
this abuse may have a limited capacity to understand
that the abuse endangers her
safety. It is therefore critical to
consider this information in
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the context of information that
can be gleaned from collateral
witnesses, both testimonial
and documentary.
How are the child’s interpersonal
skills impacted by the alleged circumstances? Dialogue with the
parents and the children in a
less direct way in or to ascertain how the child interacts
with others. Does the child
play sports. Is she involved
in extracurricular activities?
What are his hobbies? How
does she interact with her siblings? In the worst instances,
such as cases of abuse, there is
little room to question whether the conduct of the abuser
impacts the child’s interpersonal development. However,
this may be less than readily
apparent, as often times the
child may thrive in environments outside of their home
– environments in which
they have more control over
and impact upon their success. Again, consideration of
all sources of information is
essential.
Does the allegations impact the
child’s intellectual development?
As with the child’s interpersonal development, the
impact of the alleged behavior may or not be transparent, particularly in the more
complex cases. Does the child
thrive in school? Or does she,
notwithstanding excellent
grades, pluck her eyelashes
or cut herself secretly? As
may be the case with social
activities outside of the home
environment, a child may be
wildly successful in the academic arena – a setting where
Maryland Bar Journal
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he can focus and reap reward
for work well done. This is
certainly not the case in a
home where he is struck for
leaving eraser fibers on the
desk or failing to prepare dinner for an intoxicated parent.
IIntellectualIntellectual development must be explored,
therefore, on much more than
a cursory basis.
4. How, if at all, is your client’s
self-worth affected by the alleged
circumstances? If the child suffers consequences for behavior
over which he has no control,
or for which he is not responsible, he may nevertheless
blame himself. On the other
hand, children often blame
themselves for the separation
or divorce of their parents,
even if neither parent has contributed in any way to this
belief. Attempting to get to the
root of the child’s lack of self
worth is essential in evaluating the child’s best interest.
While there is no protocol that
serves as gospel in terms of representing children, the BIA has several critical tasks. You must first
acquire background information in
order to establish an appropriate
lens through which to consider the
balance of the information. Who
are the parents? Is it worthy of consideration the attorney the parent
has selected as his or her advocate?
Who is your client? Age? Gender?
Hobbies? Interests? Acquiring this
information naturally entails a
review of relevant pleadings and
other papers filed and an interview
with each of the parents. But should
it also include additional research?
Perhaps a review of public records
such as the Maryland Judiciary

Case Search database will be helpful. Consider whether there are
forms of social medial which may
be accessible and which may provide additional background. Most
importantly, recognizing that the
parents will provide the BIA with
what each feels reflects favorably
upon him or her, evaluate whether
the parents have been able to present useful information about him
or herself and the child in addition
to – or even exclusive of – launching
allegations about the other.
The BIA must also consider collateral resources. Who or what are they?
Is there a treating mental health professional? Are there relevant medical
and/or dental records? What information will the child’s school record
provide? Which, if any, of the school
personnel have valuable information?
Does the child attend before- or aftercare and, if so, what can the providers offer? Are there coaches who can
provide insight?
With some texture as to the child’s
interests, strengths and weaknesses,
as well as the identity of other thirdparties with whom he has relevant
involvement, the BIA can formulate
a plan for interviewing his client.
What is the appropriate forum? Is
it appropriate to visit the child in
her home – or in each of her homes?
Does it make more sense to visit the
child in a more neutral environment,
such as her school or after-care, or is
the BIA’s office an appropriate – and
not too intimidating – venue. How
many times should the BIA meet
with the child? What props can the
BIA make use of to establish rapport
with the child?
As is the case with counsel advocating for a parent, advocacy of a
child – and in particular the BIA’s
stated position recommendatiosn to

the court as toin the best interests
of the child – should be presented
in a manner which highlights the
developmental principals discussed
abovesupra. If there are concerns
about the child’s safety, whether
“tangible” or “felt” real or perceived,
be prepared to present evidence of
these concerns, whether by testimony of the parents, witnhesses, or
the admission of third-party documents. Conversely, if one parent has
cornered the market on ensuring the
child’s safety and sense of safety,
establish these facts to the court. For
the client who has difficulty with
interpersonal relationships, offer an
explanation to the court as to the
basis for this difficulty, or be prepared to demonstrate which of the

parents is best suited to support the
child’s interpersonal development.
On the other hand, for the child who
is surrounded by healthy, productive and meaningful relationships,
determine how best to establish this
fact. Consider the strengths and
weaknesses of the child’s intellectual
development and be prepared to
establish the basis for the status quo,
as well as any recommendations you
may have for changes. Finally, focus
the attention of the court on the
best means to provide your client
with a positive sense of self worth,.
In addressing each of these areas
of child development, consider the
best evidence to support the recommendation you intend to make and
be prepared to present that evidence

independent of any expectations you
may have on the part of counsel for
the parents.

Child-Focused Decisions
From the Bench

Although many judges are parents,
each may not take the bench with
a complete understanding of child
development principles. This is particularly true as these principles
relate to children experiencing tremendous conflict and the changing
lifestyle associated with separation
and divorce. It is up to the attorneys
for the parents and the BIA to “educate” the judge as to each parties’
strengths and weaknesses as a parent
and how their respective strengths
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and weaknesses relate to the four
developmental principles addressed
herein: a sense of personal safety and
security; development of interpersonal skills; intellectual abilities; and
a sense of self-worth.
Judges universally agree that custody and visitation/child access decisions are among the most difficult
they are called upon to make. It is difficult to get a true sense of the family
dynamics in a short period of time and
when both parties are presumably on
their “best behavior”. Judges want as
much information as possible about
each party’s parenting style and each
child’s specific needs because, without exception, they want to render
well-reasoned decisions that provide
stability for the children and fosters
each child’s intellectual, social and
emotional well-being.
Too many times the focus of a case
is on the other side’s shortcomings
as a parent, rather than enlightening
the court as to the positive parenting
skills possessed by your own client. Clients should be informed that
insisting upon a trial strategy that is
predominantly comprised of “bashing” the other parent rarely wins
favor with the court and can work
against your client.
So, what do judges really want to
know?
1. Judges want to know which
parent, and it could certainly
be both, does the best job
of promoting their child’s
overall safety and security?
If a parent is employed outside of the home, the court
will naturally want to know
what childcare arrangements
are in place for younger children and what supervision
there will be for middle and
high school-aged children.
30
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2.

What are the household rules
and how are they enforced?
What type of parenting style
predominates – is the parent
permissive with few restrictions on the child’s activities
or is the parent dictatorial
with a “my way or the highway” approach to parenting?
Who is permitted to be in the
house with the child when
she is home alone? If other
adults are living in the home,
what is their relationship to
the parent and does the child
have a comfortable relationship with them? The court
wants to be sure that children
are well taken care of and
that their safety and security
is not compromised in any
respect.
How well does the child interact with other family members
and their friends? The court
will be interested in hearing
about the child’s outside activities and which parent is most
supportive of the child’s interests, including ensuring that
they are transported to their
activities. This can be taken
to the extreme, however, and
there are those occasional cases
where it is readily apparent
that the child’s activity schedule is dictated more by a parent’s desire to prevent the child
from having a meaningful relationship with the other parent than by the child’s desire
to participate in 15 different
activities. The court will also
want to know about the child’s
social network and how easy it
is (or is not) for the child to see
his friends when he is with the
other parent.

3.

4.

Which parent assumes responsibility for helping the children
with their homework or supports them in other intellectual
pursuits? It is not uncommon
for one of the parents to have a
particular strength in math and
the other to have a real gift for
creative writing. It is certainly
beneficial to the child for both
parents to be involved and to
reinforce the importance of
completing homework assignments on time and helping her
with her homework as needed.
If it becomes obvious that one
parent believes her time with
the children should be “fun
and games” and that the primary custodial parent should
be the one to worry about the
homework assignments, the
court may not feel comfortable
giving access to that parent
during the week or for overnights on Sundays. Some history can be extremely helpful
to the court, particularly if a
parent put no effort into helping with school projects or had
no interest in attending parentteacher conferences prior to the
parties’ separation.
The court will also want to
know what a parent has done
to help his child develop a
positive feeling of self-worth.
Does the parent constantly
berate or criticize her child or
does she make efforts to instill
a positive self-esteem in her
child? Does the parent share
the details of the divorce proceedings with his child and
purposely or inadvertently
put the child in the middle
of the parents’ conflict? The
court will also want to know

if either parent has disparaged the other in front of the
children or thrown up obstacles to the other parent having
meaningful contact with the
children. When the children
are with one parent, what contact are they permitted to have
with the other parent?
The bottom line is that judges
want to have as much information
as possible about the family dynamics and each party’s parenting style
before rendering a custody and visitation decision. So long as a judge
addresses all the required factors,
these decisions are rarely reversed
on appeal and can have long-lasting
consequences. Presenting testimony
and evidence on the four developmental principles discussed herein
can go a long way to helping the

judge make well-reasoned decisions
that are child-focused and in the best
interests of the children.
Rather than relying on “the judge’s
best guess”, or giving them unhelpful information, we propose that you
try to link all of the facts presented
to the Court, either as Counsel for a
parent or as a Best Interests attorney
or Child Advocate, to the four touchstones of child development set forth
in this article. The concepts will help
you organize your case for a clearer
presentation to the Court and will
allow you to help your client focus
on relevant issues, rather than the
white-hot anger which is prevalent in
divorce cases.
By focusing on child development
concepts, you will demonstrate to
the Court that your client truly loves
their child, more than they hate the

other parent. By doing so, the Court
will have a far better picture of the
relevant, and important, issues which
bear on child custody determination,
and the Court will therefore be in a
much better position to make a decision which will help the child better
weather the divorce or separation of
their parents.
Judge Leasure is the Administrative
Judge of the Circuit Court for Howard
County, M.S. in Human Development,
and former Chair of the Conference of
Circuit Judges. Ms. Cummins is an attorney in Ellicott City, Maryland, a member
of the MSBA Family and Juvenile Law
Section Council, and a frequent lecturer
at continuing legal education seminars
around the state. Mr. Schiszik is an
attorney in Frederick, Maryland, and
former Chair of the MSBA Family and
Juvenile Law Section Council, a Fellow of
the American Academy of Matrimonial
Lawyers, and recipient of the 2011
Beverly Groner Award.
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Iron fist in th
The Evolving Role
of Best Interest
Attorneys in the
post-Fox v. Wills Era
By Teja Rau

T

he cartoonist Ruben
Bolling once created a
character named Harvey
Richards, Esq., attorney for children. Mr. Richards used “children’s
laws” such as ‘finders keepers,
losers weepers’ and ‘calling shotgun’ to help his clients argue and
resolve disputes. Unfortunately,
in the real world, being a courtappointed attorney for the minor
child in a domestic dispute is never
so simple or entertaining, although
it can be highly rewarding and
occasionally fun. It may be the only
field of law where client meetings
are more productive if held at minigolf courses and ice-cream stores.
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Maryland courts have been appointing counsel for children in domestic
cases for over 30 years. However, the
duties and obligations of that role,
not to mention an attorney’s desire
to accept such appointments, were
thrown into crisis by a 2006 appellate
decision. Fox v. Wills, 390 Md. 620,
890 A.2d 726 (2006) held that courtappointed counsel for minor children
were not an arm of the court and,
therefore, did not have quasi-judicial
immunity from lawsuits.
In response, the General Assembly
amended the court’s statutory
authority to specifically allow for the
appointment of two types of child’s
counsel: child advocates and best
interest attorneys (BIA), formerly
known as guardians ad litem (GAL).
Further, new rules and guidelines
for practice were created that significantly changed the duties of the former GALs. At the same time, courts
have increasingly sought to use other
professionals such as mediators, parent coordinators, social workers, and
psychologists to gather information
and resolve disputes. Yet more attorneys continue train to become child’s
counsel -- the Administrative Office
of the Courts certified approximately
383 attorneys in 2008 alone. In this
new playing field, the challenge for
child’s counsel now is to define their
practice within the crowd of other
professionals used by the court and
advocate for the child’s best interests,
even as they are exposed to malpractice suits by disgruntled parents. This
article deals primarily with the role
of the BIA.

Fox v. Wills

In 2006, the Maryland Court of
Appeals effectively eviscerated the
34
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role of child counsel in custody and
visitation proceedings. Fox v. Wills
held that attorneys appointed by the
court under Family Law Section 1-202
to represent minor children in domestic cases have no immunity from malpractice suits. Specifically, the court
found that Maryland has neither historically nor statutorily recognized
the “next friend” or GAL role as a
quasi-judicial function performed by
an attorney as an arm of the court.
Id. at 625-630. As such, child counsel
in domestic cases did not enjoy the
immunity from liability that is associated with the performance of quasijudicial or judicial duties.
Maryland courts have been
appointing counsel for children in
custody cases since 1976 when the
legislature first enacted provisions
for doing so. That legislation, codified at Family Law Article Section
1-202, gave trial courts the authority
to appoint child counsel in domestic
cases involving custody, visitation,
and child support issues. Over the
next 30 years, the appellate courts
further categorized the role of child
counsel to include that of investigator, child’s privilege or “waiver”
attorney, and the guardian ad litem
(GAL). Leary v. Leary, 97 Md. App. 26,
627 A.2d 30 (1993); Nagle v. Hooks, 296
Md. 123, 460 A.2d 49 (1983).
Fox held that under the language
of Section 1-202, the child counsel’s
duties and obligations were owed
solely to the minor child and not to
the court. Prior to its amendment,
Section 1-202 stated, in pertinent
part, that the court may “appoint to
represent the minor child counsel
who may not represent any party
to the action.” Under the plain language of the statute, the child counsel’s represented only the minor

child and not the court. The appellate court also considered the legislative history of the statute, finding
that it only referenced the attorney’s
role as an advocate for the minor
child and not an agent of the court.
Id. at 633-634. The court’s concluded that both the plain language and
legislative intent of Section 1-202
indicated that the child counsel’s
relationship and obligation extended solely to the minor. Without
any connection to the court, child’s
counsel could not have immunity
from malpractice liability.
The Court of Appeals further noted
the General Assembly’s prior actions
in denying or granting immunity to
court-appointed attorneys. Fox compared Section1-202 to Court and
Judicial Proceedings Section 3-830,
which provides for court appointed
special advocates (CASA) in CINA
cases. The legislature specifically
granted immunity to CASAs who
provide services incident to their
appointment. Cts. & Jud. Proc. Section
3-830(d). Conversely, the General
Assembly voted down legislation
that would have granted qualified
immunity to receivers and guardians
of estates and trusts and child counsel
appointed pursuant to Section 1-202.
Fox at 637. The appellate court concluded that if the General Assembly
wanted to extend immunity to child
counsel, then it would have affirmatively done so. Id.

Guidelines and Legislation

In Fox’s wake, the General Assembly
amended Section 1-202 to allow for
the appointment of either a child
advocate or a best interest attorney.
The prior language generally provided for the appointment of coun-

sel to “represent the minor child.”
Additionally, Maryland Rule 9-205.0
provided the procedural framework
and considerations for appointing
child counsel and guidelines for practice were created for attorneys representing children in domestic cases.
Section 1-202 now states: “(a) In
general -- In an action in which custody, visitation rights, or the amount of
support of a minor child is contested,
the court may: (1)(i) appoint a lawyer
who shall serve as a child advocate
attorney to represent the minor child
and who may not represent any party
to the action; or (ii) appoint a lawyer
who shall serve as a best interest

attorney to represent the minor child
and who many not represent any
party to the action; and (2) impose
counsel fees against one or more
parties to the action. (b) Standard of
care. A lawyer appointed under this
section shall exercise ordinary care
and diligence in the representation of
a minor child.” Md. Code Ann. Fam.
Law Section 1-202 (2011).
A child advocate provides independent legal representation and
advocates for the child’s preferences,
provided the child has considered
judgment. They are distinguished
from the BIA, in that for the child
advocate his client’s preferences pre-

vail, whereas the BIA may discount
the child’s wishes or consider it as
but one of a multitude of factors in
determining the child’s best interests.
Section 1-202 does not provide for
the appointment of child’s privilege
attorneys, who determine whether or
not to waive the confidentiality privilege between the minor child and her
mental health providers. It may be
presumed that their duties and obligations continue to be governed by
the Nagle v. Hooks case.
Maryland Rule 9-205.0 sets forth
the factors used to determine the
necessity of appointing child’s counsel in domestic matters. The court
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should consider “the nature of the
potential evidence to be presented,
other available methods of obtaining information, including social service investigations and evaluations
by mental health professionals, and
available resources for payment.”
Md. Rule 9-205.0(b). However, the
economic circumstances of the parties should not deter the court from
appointing child counsel if it is warranted. Id.
The rule lists eleven situations in
which a court may exercise its discretion to appoint child counsel: “(1) a
36
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request by one or both of the parties;
(2) high level of conflict; (3) inappropriate adult influence or manipulation; (4) past or current child
abuse or neglect; (5) past or current
mental health problems of the child
or party; (6) special physical, educational, or mental health needs of
the child that require investigation
or advocacy; (7) actual or threatened
family violence; (8) alcohol or other
substance abuse; (9) consideration
of terminating or suspending parenting time or awarding custody or
visitation to a non-parent; (10) relo-

cation that substantially reduces the
child’s time with a parent, sibling, or
both; or (11) any other factor that the
court considers relevant.” Maryland
Rule 9-205.0(b).
Finally, many jurisdictions have
created a form order appointing
child counsel, in accordance with
the requirements set forth in Rule
9-205.0(c)(1). Although the requirements are uniform, attorneys appointed as child counsel should familiarize
themselves with the language in the
order issued by the particular court
by who they are appointed. All par-

ties and attorneys must receive a
copy of the order appointing counsel.
Maryland Rule 9-205.0(c)(2).
The Guidelines for Practice
for Court-Appointed Lawyers
Representing Children in Cases
Involving Child Custody or Access
may be considered the silver lining to the cloud created over the
role of court-appointed child counsel by the Fox case. Maryland Rules
Appendix. The guidelines clearly
delineate the expected duties and
responsibilities of a BIA. Substantive
duties include meeting with the child
and parties, interviewing witnesses, observing parent-child interactions, visiting the child in each parent’s home, and reviewing relevant
records. Maryland Rules Appendix,
Guidelines for Practice Section 2.2.
Litigation related duties include filing and responding to pleadings,
participating in discovery and settlement negotiations, calling witnesses
and otherwise participating in the
trial, and preparing the child to meet
with the court or testify, if required
or appropriate. Id.
The guidelines also eliminate two
of the historically fundamental functions of the child counsel in domestic
cases. Section 2.2 states, “A Child’s
Best Interest Attorney shall not testify at trial or file a report with the
court.” On the one hand, the guideline brought some consistency to
the issue of child counsel as witness
– previously, some judges allowed
GALs to testify, while others did
not. On the other hand, the prohibition on filing reports took away an
important tool used by child counsel
to obtain the attention and cooperation of the parties and their counsel;
the report provided to the court
child counsel’s recommendations

on custody and visitation matters.
Nevertheless, as further discussed
below, eliminating the report has
helped to distinguish between the
role and expertise of the custody
evaluator and that of BIA.

Cases since Fox v. Wills

Three appellate cases since the Fox
decision have provided substantive
direction for BIAs. One case involved
the payment of the BIA’s fees and the
other two provided some parameters
for the authority that may be granted
by the court to a BIA.
In Taylor v. Mandel, 402 Md. 109;
935 A.2d 671 (2007), a grandmother
seeking custody of her grandchildren requested the appointment of
child counsel. The trial court issued
an order appointing a GAL and
set forth the terms under which he
would be paid. The grandmother
paid the initial retainer amount in
accordance with the order’s terms.
At the conclusion of the trial, the
GAL submitted his petition for fees.
The grandmother opposed the petition on several grounds, but most
importantly, that there was no statutory or other basis under which the
court could assess fees against the
grandmother. The GAL argued that
the grandmother’s failure to object
to the order at the time of its issuance and her timely payment of the
initial retainer indicated that she
acquiesced and, thereby, was precluded from an appeal.
Both the prior and the 2006 revised
versions of Family Law Section
1-202(a)(2) state that the court may
“impose against either or both parents counsel fees.” The appellate
court found no indication that the
legislature considered parents to

include persons acting as parents.
Taylor at 128-132. The court further
held that the vagueness of the order’s
language concerning the division of
fees supported the grandmother’s
failure to object at the time of its
issuance. The order merely stated
that fees would be apportioned at
some future date, without specifying
the liable parties. Finally, the appellate court held that the grandmother
was complying with a court order
in paying the initial retainer and
such compliance did not amount to
acquiescence. Id at 137. Taylor should
serve as a warning to child counsel
to read beyond the amount of the fee
or retainer in the order appointing
counsel and ensure that it specifies
the parties against whom the fee shall
be assessed.
The parameters of the BIA’s duties
and powers were clarified in Van
Schaik v. Van Schaik, 2011 Md. App.
LEXIS 97; 24 A.3d 241 (2011) and
Meyr v. Meyer, 195 Md. App. 524;
7 A.3d 125 (2010). Van Schaik held
that the court could not delegate
its authority to the BIA by designating her as the decision-making
tiebreaker if the parents could not
reach an agreement on any matter
regarding the minor children. Van
Schaik at 10-13. The court stated that
the BIA was a “non-judicial person”
to whom the trial court delegated authority without final judicial
review. Id. at 13.
Van Schaik distinguished its decision from that in Meyr, which also
involved the delegation of authority
by the court to the BIA. In Meyr, the
trial court’s amended order authorized the BIA to “coordinate the children’s reunification therapy with
Mother, for so long as she deems
said therapy is needed by the famJanuary 2012
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ily, or until she petitions the court to
be relieved of said duties…” Meyr at
547. The trial court also ordered that
the BIA’s duties would continue to be
subject to the court’s supervision.
Meyr held that the trial court did
not improperly delegate its judicial
authority. First, the power delegated,
i.e. the coordination of reunification
therapy, was deemed “a matter ancillary to custody and visitation.” Id. at
549. Second, the trial court expressly
stated that it would continue to supervise the BIA’s exercise of her authority, which indicated that the court
held final judicial review over the
BIA’s actions. Id. Meyr and Van Schaik
bookend the continuum of duties
assigned to BIAs by the trial court as
it seeks alternative avenues to assist
families in resolving disputes outside
of court.

Practicing in the Shadow
of Malpractice Liability

It is a hard fact that the sea change
brought on by Fox has impacted
the manner in which BIAs perform
their duties. The challenge now is
not necessarily what to advocate as
much as it is how to advocate it. The
GALs of past years could focus on
obtaining substantive information.
The modern-day BIA must not only
gather information, but also keep an
accounting to show equality in the
number of hours spent with each parent and in investigating their respective arguments and allegations.
Meeting with the child in neutral
locations, using e-mail to document
communication between the parties
and the BIA, and keeping counsel
aware of communication with their
client are all steps BIAs may take

to preserve neutrality. Process has
become equally important to content
and occasionally more so.
Further, where the GAL could
speak with a certain amount of
impunity, the BIA must tread more
diplomatically. The use of parent
coordinators, mediators, psychologists, and custody evaluators is
invaluable. That, in addition to the
prohibition on testifying in court
and issuing a report may be the
BIA’s saving grace.
In particular, the BIA no longer
needs to be a jack-of-all-trades. In
the past, GALs served as parent
coordinators, mediators, housing
inspectors, investigators, made parenting decisions, and, in one infamous case, planned and executed the
minor child’s bat mitzvah when the
parents agreed to relinquish control

Ten Tips for an Effective BIA Practice
1.

Take charge of drafting consent orders.

2.

Meet with the child outside of the office and in a
location where the child is in comfortable or familiar
surroundings.

3.

Build rapport with the child by engaging them in
age-appropriate activities. The first few meetings
may be brief and not focus on any issues surrounding the case.

4.

Always speak with the child in-person or on the
telephone (depending upon age). E-mails and text
messages may be sent or edited by parents on the
child’s behalf.

5.

6.
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Request permission from counsel to communicate
directly with their clients prior to doing so. Document
all communication with the parents.
Understand the scope of other professionals’ expertise and request them as necessary. For example, a
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custody evaluation conducted by a psychologist versus a social worker; a parenting coordinator versus
a mediator.
7.

Establish and maintain boundaries with the parents.
This includes their access to you! They have attorneys to give them advice (hopefully) and a host of
other professionals available to assist with parenting
and investigations.

8.

Understand the scope of the BIA role and consider
whether the BIA or another professional better handles a particular need.

9.

Establish good working relationships with the
other professionals and mental health providers
in the case.

10. Be prepared to travel out of town for relocation cases
and work on weekends and evenings. Consider the
family’s economic resources when arranging for
your travel.

to the GAL. In taking these actions,
the GAL inevitably increased her
potential for liability and becoming
a fact witness. GALs (and for that
matter BIAs) were not necessarily
trained to perform all of these roles,
most of which are outside the scope
of legal advocacy.
Today, a BIA may request a
trained and certified parent coordinator to make pendente lite parenting decisions, pursuant to Maryland
Rule 9-205.2. The BIA may (should)
attend mediation and work with the
mediator in getting the parties to a
resolution. To the extent a housing
inspection or abuse investigation is
necessitated, the BIA may request
the appointment of a social worker
or custody evaluator. This is not to
suggest, however, that the appointment of such professionals renders
the BIA unnecessary or redundant.
For example, a social services
investigation focuses on substantiating or ruling out harm or neglect.
The worker typically does not
become involved in mediation, creating a parenting plan, or advocating
for a particular custodial framework
or visitation schedule. Similarly, a
psychological evaluation focuses on
mental health issues, which may
not directly address factors such
as coparenting, appropriate access
schedules, and the child’s preference, if any.
Further, the BIA continues to
serve an important role in resolving
details and logistical issues even if
“the issue” in the case remains contested. Pick and drop-off times and
locations, pendente lite or trial-run
custodial or visitation arrangements,
holiday schedules, summer schedules, parenting plans and rules, communication terms are all details and

logistics that a BIA can assist in
resolving even if the primary issue
or custody or visitation continues
to be litigated. The BIA also may
prepare the child to testify or be
interviewed by the court, understand the case outcome, and elicit
difficult testimony. They may be able
to obtain cooperation from reluctant
witnesses, such as teachers.
In the post-Wills era, professional custody evaluations and parent coordinators have heightened
importance. The appointment of a
BIA may seem redundant where a
custody evaluation has been ordered
or a parent coordinator appointed.
However, they serve complementary functions. Given that a BIA is
prohibited from testifying or issuing a written report, the custody
evaluator and parent coordinator
may serve as the expert and fact
witnesses for the BIA on a variety
of issues, including housing conditions and ability to co-parent. While
this does not excuse the BIA from
his obligations to visit the child in
each parent’s home and observe
parent-child interactions, it does
provide corroborating testimony.
The BIA has the privileged ability to step back and neutrally assess
the information gathered through
expert and fact witnesses. She also
has the unique ability to serve as a
bridge between the various professionals and the parties. Of course,
such diplomatic relations only succeed where the BIA has established
good relationships with the various
professionals, parties, and counsel.
This is not to suggest that the BIA
good-naturedly follows the crowd
or allows himself to be controlled
by them. Establishing control early,
especially with regard to the parties
Return to Menu

and counsel, continues to be a crucial
component of effective BIA work.
Traditionally, the GAL’s report
and recommendation served as an
effective stick for establishing control and asserting the GAL’s authority. The BIA no longer has the benefit of the “teeth” associated with
the position by way of the heavyhanded report. However, the position has gained the advantage of
remaining ambiguous even as the
BIA shuttles between the various
professionals, attorneys, and parties
to gather and corroborate evidence,
test arguments, and attempt to pull
the collective together to address
the best interests of the child.

Conclusion

The Fox case helped expose the highly
vulnerable, yet important position
of the child counsel in domestic
cases. The fundamental nature of the
BIA as a legal advocate for the best
interests of the child remains, even
as rules and guidelines detailing the
BIA’s role have changed his duties.
With the availability and increased
reliance upon parent coordinators,
mediators, and other such professionals, the BIA no longer has to be
all things to all people like the GAL
of past years. Instead, the BIA can
stay within the role’s original purpose of legal advocacy on behalf of
the child and use and promote the
respective expertise of those professionals in ensuring a resolution to
the case that addresses the best interests of the child.
Ms. Rau practices family law at Paula
J. Peters, P.A., in Annapolis, Maryland.
She may be reached at
trau@petersdivorcelaw.com.
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Growth Spurt Hits
International Law Related
To Children
By Hadrian N. Hatfield and Melissa A. Kucinski

Introduction – My, How You Have Grown!

It has become almost obligatory when writing
about international law topics to comment on the
shrinking globe and the increasing frequency with
which practitioners encounter international law
issues. What may be less noticed, though, is how
fast and far these forces are changing the substance
of international law. Perhaps nowhere is this more
evident than in the recent growth of legal initiatives related to children.

40

Maryland Bar Journal

January 2012

January 2012

Maryland Bar Journal

41

The internationalization of laws
affecting children includes a number of Hague Conventions aimed at
much more than just parental child
abduction, although the 1980 Hague
Convention on the Civil Aspects of
International Child Abduction (“1980
Abduction Convention”) is the first
of many and likely the most wellknown. See http://www.hcch.net/
index_en.php?act=conventions.
text&cid=24. Among the other multilateral efforts to codify international
law applicable to children are conventions on the enforcement of custody orders, and on the payment of
child support. These relatively new
additions to primary sources of law
have themselves caused changes,
especially in the rapidly maturing
realm of international child relocation and abduction.
One such area of consequential
change is the development of new
primary sources of domestic law
within the United States, such as the
Uniform Child Abduction Prevention
Act (currently in force in the District
of Columbia) and federal criminal
statutes. In the common law domain,
tortious interference with parental
rights is an old concept finding new
life in reaction to the globalization of
families and the limited application
of the 1980 Abduction Convention.
Other changes have occurred at the
policy level, including new rules for
issuance of United States passports,
various guidelines for decision making in international relocation cases,
and the nascent emphasis on mediation in resolving international child
relocation and abduction cases.
Yet another change is increased
harmonization between the international conventions and U.S. statutory sources, including the UCCJEA
and UIFSA.
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This article will examine some
of the more important Hague
Conventions that address children,
and the growth they have caused
within our domestic legal system,
both recent and imminent.

International
Child Abduction

The 1980 Abduction Convention
Anyone unfortunate enough to
represent a client whose child has
already been abducted out of the
United States by the other parent
needs to know immediately whether the 1980 Abduction Convention
applies. This reality alone testifies
to the importance and impact of this
Convention. In order for the 1980
Abduction Convention to apply, the
other country must have ratified it,
and the Convention must be in force
between the United States and that
country (with both countries accepting the other’s accessions to the
treaty). A good source for checking
this is the U.S. Department of State’s
Bureau of Consular Affairs website
at www.travel.state.gov. In general,
the Convention applies mostly to
European and North American countries, although a growing number of
countries in Asia and South America
have ratified it. The 1980 Abduction
Convention is implemented into U.S.
law through the International Child
Abduction Remedies Act (42 USC
11601 et seq.) (“ICARA”).
The 1980 Abduction Convention is
more a jurisdictional tool than anything else. It provides for the prompt
return of a child who is abducted
from that child’s “habitual residence”
to another contracting state, or who
is wrongfully retained outside the
child’s “habitual residence” country. The premise underlying the 1980

Abduction Convention is that the best
court to handle the custody case is in
the country of the child’s “habitual
residence.”
The 1980 Abduction Convention
has some key timeframes to keep
in mind. Perhaps most important
among these is the need for a parent to bring a petition under the
Convention within one year of the
abduction or wrongful retainer.
Otherwise, a defense that the child is
now well settled in the new environment may apply and preclude return
of the child. (See Article 12 of the
1980 Abduction Convention). This
time constraint sometimes conspires
with one of the biggest obstacles
to pursuing relief under the 1980
Abduction Convention – a requirement that any petition for return be
heard by a court in the jurisdiction
where the child is then located. This
can be a problem if the abducting
parent is hiding the child. In some
cases, a parent might successfully
argue equitable tolling of a timeframe that precludes a child’s return.
One helpful timeframe under the
Convention is that ideally a case
should be heard within six weeks
from the date the proceedings are
commenced.
Several defenses to returning the
child exist under the 1980 Abduction
Convention, in addition to the one
year filing limitation. A child of sufficient maturity may have a valid
objection to being returned (Article
13). The Convention also precludes
the return of a child that would present grave risk of physical or psychological harm or put the child in an
intolerable situation (Article 13).
Despite its limitations and builtin defenses, the 1980 Abduction
Convention has proven essential in
reducing the incidence and severity

of international parental child abduction. It has done so through its inherent mechanisms and procedures,
through the increased awareness it
has brought to parental abduction
cases, and through the changes in
domestic laws it has engendered to
help prevent these abductions in the
first place.
Prevention – UCAPA, Passport
Alert Program
One domestic legal development
responsive to the scourge of parental child abduction, both domestic
and international, is the Uniform
Child
Abduction
Prevention
Act (UCAPA). See e.g. District of
Columbia Code, annoted, §16-4606
et. seq. Drafted by the Uniform
Law Commission, it applies equally
to domestic and international child
abductions, and has been enacted
in the District of Columbia, and
at least a half dozen additional
states. UCAPA is particularly useful
in helping prevent parental child
abductions because it lists a fairly
exhaustive set of factors designed
to alert a judge to the possibilities of child abduction. Such factors
include: abandoning employment,
selling a primary residence, closing
bank accounts, or seeking passports
for themselves or the child. Other
risk factors include: a person who
has strong familial or cultural ties
to another country or state, or who
has used multiple names or identities. One often overlooked risk factor is the likelihood a parent could
take a child to a country that is not
a signatory of the 1980 Abduction
Convention, or that is a signatory
country but is out of compliance
with its treaty obligations. (Section 7
of UCAPA). The U.S. Department of
State publishes a compliance report

each year in regard to countries’
compliance with treaty obligations.
UCAPA also spells out very detailed
measures that a court can take to
prevent potential child abduction
(either nationally or internationally). These measures range from the
more benign travel restrictions for
the child to the more extensive use
of law enforcement and warrants.
Another highly used preventive
measure available to families in the
United States is the U.S. Department
of State’s Passport Issuance Alert
Program. This program allows a parent to complete a basic form, file
it with the State Department, and
thereby receive notification should
anyone else request a U.S. passport
on behalf of the child. It is extraordinarily important to recognize, however, that a child still may obtain a
foreign passport. Whereas generally
both parents must sign a U.S. passport application for a minor child
(with some exceptions), many foreign
countries have no such requirement.
Even if a foreign country requires
both signatures for a passport, not
all foreign passport agencies adhere
strictly to this requirement. And even
a U.S. court order that forbids a parent from obtaining a foreign passport
may be ineffective. Such an order cannot bind a foreign country to refuse
one of its own citizens a passport.
In addition, it is particularly important to recognize that the U.S. has no
border exit controls. No requirement
exists that a parent must demonstrate
permission to take a child out of the
United States before leaving. Some
other countries have such a requirement, however, and if a parent takes
their child to such a country, the other
parent may need some type of parental authorization upon leaving that
country to return with the child to

the United States. As a result, family
law practitioners need to be skilled
in spotting potential child abduction
cases and taking pro-active steps to
prevent the child abduction, without being alarmist and creating additional unnecessary friction between
the parents, who likely already are
embroiled in a custody case.
Criminal Statutes – State and Federal
Another domestic legal development is the criminalization of parental child abduction, whether within the United States or to another
country. Many states have criminal or quasi-criminal statutes that
address parental child abduction. See
Maryland Code, Family Law Article,
§9-304 et seq. In addition, federal
law makes it a felony to wrongfully
remove or retain a child under 16
outside the United States with the
intent to obstruct the lawful exercise of parental rights. International
Parental Kidnapping Crime Act, 18
U.S.C. 1204 (“IPKCA”). Violations of
IPKCA are penalized by fine and/or
imprisonment up to 3 years. When
combined with the immigration consequences of criminal conviction,
these can be powerful deterrents to
international parental child abduction. One caveat, however, is the
potential use of the criminal consequences to justify a defense under
the 1980 Abduction Convention
based on psychological harm to a
child if the parent is imprisoned.
Tort Actions (Khalifa v. Shannon)
A recent and creative domestic legal
development available to help prevent parental child kidnapping stems
from the Maryland case of Khalifa
v. Shannon, 404 Md. 107, 945 A.2d
1244 (2008). The Court of Appeals
recognized the tort of interference
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with parental rights, and affirmed a
judgment against the offending parent and her family in the amount
of $3,017,500 for compensatory and
punitive damages. Thus, a number
of tools exist to fill any gaps in the
“non-exclusive” remedy of filing a
petition under ICARA for application
of the 1980 Abduction Convention to
a case of international parental child
kidnapping.
Mediation – Initiatives
In addition to the compulsion
tools discussed above, mediation
has become a more widely acceptable means of resolving all family
disputes, including international
parental child abductions. The 1980
Abduction Convention specifically
mandates that states that are parties
44
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to the Convention attempt to secure
the voluntary return of the child.
(Article 10). The Hague Conference is
in the process of finalizing a Guide to
Good Practice on how best to mediate these complex cases. Perhaps the
most important point to acknowledge
is that the mediator must be highly
skilled and trained, and be familiar
with a variety of international child
custody and abduction laws. The
American Bar Association’s Section
of International Law has formed a
task force to make recommendations
in this regard, including minimum
mediator credentials, a training curriculum for mediators, and how to
handle allegations of domestic violence in these cases. Both authors
of this article sit on the board of
directors of a non-profit designing a

pilot mediation program to handle
cross-border child custody, relocation
and abduction cases (see www.globalinitiative.org).

International
Child Relocation

The Washington Declaration
International child relocation is the
topic of increasing discussion, analysis,
and study. The Hague Conference on
Private International Law, along with
the International Centre for Missing
and Exploited Children (“ICMEC”)
held a judicial conference in March,
2010, that resulted in a set of agreedupon points or guidelines for analyzing international family relocation
cases. These agreed upon points are
known as the Washington Declaration
on International Family Relocation

(“Washington Declaration). (http://
www.icmec.org/missingkidsservlet/
NewsEventServlet?LanguageCoun
try=en_X1&PageId=4240, accessed
on 6/19/11). The Washington
Declaration provides that the parent
desiring relocation should provide
reasonable notice of the intent to
relocate prior to relocating or starting
relocation proceedings.
In an attempt to create more uniformity in deciding relocation cases,
the Washington Declaration also
outlines several factors for consideration prior to allowing or denying
an international relocation. As one
can imagine, these factors focus on
the practical realities inherent in a
cross-cultural family living in different countries, and perhaps on different continents. The Washington
Declaration, while non-binding, is a
set of principles agreed upon by top
judges and scholars from Argentina,
Australia, Brazil, Canada, France,
Egypt, Germany, India, Mexico,
New Zealand, Pakistan, Spain, the
United Kingdom and the United
States of America.
A Model ABA Act
Also in an effort to create some uniformity among U.S. states in regard
to child relocation, the American Bar
Association has drafted a Model Act
related to child relocation. It considered the Washington Declaration
among existing U.S. statutes and
caselaw. The Model Act provides for
the method and timing of notice from
one parent to the other prior to relocation, and also provides a set of factors
to consider when analyzing a relocation case. This Act was approved
by the American Bar Association’s
Family Law Section in 2011, and the
next step is presentation to the ABA
House of Delegates.

International
Custody Orders

The 1996 Jurisdiction Convention
versus the UCCJEA
Another change in U.S. law that is
still on the horizon harkens back
to 2010 when the United States
signed the 1996 Hague Convention
on Jurisdiction, Applicable Law,
Recognition, Enforcement and
Co-Operation in Respect of Parental
Responsibility
and
Measures
for the Protection of Children
(“1996 Jurisdiction Convention”).
( h t t p : / / w w w. h c c h . n e t / i n d e x _
en.php?act=conventions.
status&cid=70, accessed 6/17/11).
Simply stated, the 1996 Jurisdiction
Convention is a conflict of law
treaty. It provides a framework for
the international recognition and
enforcement of custody orders
between signatory countries. At
present, the Uniform Child Custody
Jurisdiction and Enforcement Act
(“UCCJEA”), which has been passed
in some form by all states (although
at least one state still uses the predecessor law, the UCCJA), generally
allows courts in the United States to
register and enforce a foreign custody order as if it were a U.S. custody
order. It is less common, however,
for a foreign country to recognize
and enforce a U.S. custody order.
This poses a significant problem for
practitioners who find their clients
in a situation abroad where the
other parent is in contempt of a U.S.
custody order.
The 1996 Jurisdiction Convention
includes several specifically delineated exceptions to the rule of recognition and enforcement of a foreign custody order. (Article 23(2) of
the 1996 Jurisdiction Convention).
No recognition or enforcement is
required for a custody order issued

by a court without jurisdiction as
defined by the Convention. Similarly,
enforcement is not required if a parent was never given an opportunity
to be heard (except in some emergency situations). And, no obligation
exists to recognize a custody order
that is against public policy (e.g. one
that fails to consider the best interests
of the child).
One exception to recognition and
enforcement that is likely to prove
controversial with U.S. lawyers
and judges is when the child had
no opportunity to be heard. This
exception is in line with the United
Nations Convention on the Rights
of the Child, which the United
States has not ratified. This exception may also cause problems for
recognition and enforcement of U.S.
custody orders abroad. While the
1996 Jurisdiction Convention seeks
to simplify and expand foreign recognition of custody orders, in many
cases this exception could be used
against U.S. custody orders. U.S.
custody orders typically are entered
without affording the child’s voice
the same level of acknowledgement
found in the courts of many other
countries. This can include routine
child testimony, even at very young
ages. As a result, the U.S. practitioner handling an international
custody case in a local U.S. court
may wish to argue for a custody
evaluation, Best Interest Attorney/
Guardian Ad Litem, or in camera
interview of the child if for no
other reason than to help ensure the
ultimate U.S. custody order can be
enforceable abroad.
The 1996 Jurisdiction Convention,
unlike the UCCJEA, bases jurisdiction to “take measures directed to
the protection of the child’s person or property” (Article 5) on the
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child’s “habitual residence.” The
Convention nowhere defines this key
term. Unfortunately, U.S. case law,
while attempting to define “habitual
residence,” provides less than clear
guidance. Since the 1980 Abduction
Convention also uses “habitual residence,” several federal courts have
defined this term – but each differently. In Mozes v. Mozes, 239 F.3d 1067
(9th Cir. 2001), the Court focused on
the parents’ shared intent to relocate
a child. In 7th Circuit cases, however,
the court focused more on the child’s
intent to relocate.
The UCCJEA, on the other hand,
establishes jurisdiction on the basis
of the child’s “homestate.” This is
defined under the Act as “the state
in which a child lived with a parent
or a person acting as a parent for at
least 6 consecutive months, including any temporary absence, immediately before the commencement of
a child-custody proceeding.” See e.g.
Maryland Code, Family Law Article,
§9.5-101(h). In the case of a child
younger than six months old, the
term means the State in which the
child lived from birth. See Section
102(7) of the UCCJEA.
Another poignant distinction
apparent when reviewing the 1996
Jurisdiction Convention is that it
fails to include our established concept of “continuing exclusive jurisdiction.” This notion inherent to
the UCCJEA allows for the court
that issued an original custody
order to keep jurisdiction so long as
either party or the child are domiciled within that court’s geographic jurisdiction. See Section 202 of
the UCCJEA. The 1996 Jurisdiction
Convention, however, bases modification jurisdiction on the child’s
habitual residence. If the child’s
habitual residence changes (a fact
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based analysis), then so does modification jurisdiction.
The 1996 Jurisdiction Convention
still needs implementing legislation in the U.S. before it can become
law. As part of that process, the current UCCJEA must be reviewed,
and changes to it may be necessary.
The Uniform Law Commission has
formed a drafting committee that
began meeting in the fall 2011 to
review the UCCJEA with this perspective in mind.

International Child Support

Maintenance Hague Convention and
UIFSA 2008
Within the U.S., there are extensive
federal and state efforts to locate
parents and their assets, establish
paternity, and order child support
across state borders. This, however,
does not account for international
cases, and their attendant complexities of foreign assets, different currency, different standards of living, and
creditor based systems. In November,
2007, the U.S. sent a delegation to the
Hague Conference to participate in
the drafting and adoption of an international treaty designed to improve
the lot of parents and children who
seek financial support across international borders. On November
23, 2007, the Hague Conference
adopted the Hague Convention
on the International Recovery of
Child Support and Other Forms of
Family Maintenance (“Maintenance
Convention”). The U.S. was one
of the first parties to sign this
Convention. At present, the U.S.
has actively participated in drafting
the Maintenance Convention implementing legislation and has modified the existing Uniform Interstate
Family Support Act (“UIFSA”) into a

revised act, colloquially called UIFSA
2008. The Maintenance Convention
received approval of the U.S. Senate
on September 29, 2010. UIFSA 2008
would need to be uniformly passed
among all U.S. states and territories
to fully implement the Maintenance
Convention. With its ultimate
implementation, the Maintenance
Convention aims to facilitate a more
seamless ability to obtain and enforce
child support orders internationally.

Conclusion

Globalization means more than just
a shrinking world – it also means a
growing world family, where relocation and multiple nationalities
abound. This growth phenomenon
naturally means more rules. And
the more rules, the more complex
the interrelationships among similar rules, and the more conflict naturally occurs between similar rules.
Return to Menu

This leads to more effort developing
and harmonizing rules into a coherent and functioning system – and
thus to more change in our known
and familiar domestic legal world.
This certainly is evident in laws
directed at children. We already
have seen a burst of new legal
solutions addressing international
parental child abduction, which is
spilling over into the areas of relocation, recognition and enforcement
of custody orders, and payment of
child support. These newer areas
have yet to see much growth in the
domestic family law responses, but
if experience is a guide, this too will
change - soon.
Mr. Hatfield is a partner with Shulman,
Rogers, Gandal, Pordy & Ecker, P.A., in
Potomac, Maryland. He may be reached
at hhatfield@shulmanrogers.com. Ms.
Kucinski is an attorney with Bulman,
Dunie, Burke & Feld, Chtd., in Bethesda,
Maryland. She may be reached at
mkucinski@dberlin.org.
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Same-Sex Couples
and Custody
and Visitation
By Toni S. Boettcher
In the past decade, the number of same-sex couples residing in Maryland has increased by 51%, and more than 25%
of those couples are raising children, according to 2010 U.S.
Census Bureau data. Steve Kilar, Same-sex couples rise 51%
in Md., Balt. Sun, Aug. 11, 2011, at 1. According to the Sun,
demographers attribute this change to a greater acceptance
of same-sex couples in our society, resulting in more accurate
responses on census forms, rather than an influx of samesex couples to the State. These numbers illustrate that there
are thousands of children living with same-sex couples in
Maryland. Those children do not have the protections under
the law that children of heterosexual couples, particularly
married ones, enjoy.
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A typical same-sex custody/visitation case involves a couple in a
long-term, committed, marriage-like
relationship. The parties decide to
raise a child together and one party
agrees to be the biological or adoptive parent. Both parties are participants in rearing the child and both
parties consider the child to be their
child. The trouble begins when one
or the other of the parties decides to
terminate the relationship at a time
when the non-biological parent has
not legalized his or her relationship
with the child.
The State has long recognized that
parents, whether biological or adoptive, have the fundamental right,
without intrusion from third parties
(subject to some exceptions, such as
when the State steps into a parenting
situation in the role of parens patriae
to protect the best interests of a child
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when the child’s parents are not fit to
do so), to make decisions concerning
the care and custody of their children.
Janice M. v. Margaret K., 404 Md. 661,
675 (2008). However, the law is not as
well defined for children of same-sex
couples as it is for children of married
couples or heterosexual couples with
a child in common. A child born to a
married couple is presumed to be the
legitimate child of both spouses. Md.
Code Ann., Fam. Law §5-1027 (c) (1)
(2006); Md. Code Ann., Est. and Trusts
§1-206(a) (2011). A child conceived by
artificial insemination of a married
woman is presumed to be the legitimate child of both spouses. Md. Code
Ann., Est. and Trusts §1-206(b) (2011).
In a relationship during which a child
is born out of wed-lock, the non-married heterosexual father gains parental status as the presumed father
by being listed on the child’s birth

certificate. If the non-married heterosexual father is not listed on the birth
certificate, he can petition the court
to have his paternity established. If
a married couple’s relationship ends
due to annulment or another reason
that makes the marriage void ab initio,
upon request, the court shall declare
any child of the marriage to be a
legitimate child of the parties. Md.
Code Ann., Fam. Law §5-202 (2006).
However, a same-sex partner is not
legally presumed to be the natural
parent of a child conceived or born
during the relationship, nor can he or
she cement the parental relationship
through paternity testing. A court
will not declare a child born to or
adopted by only one member of a
same-sex couple to be the legitimate
child of both parties if the relationship ends. Until recently, neither a
lesbian or gay partner could be listed

on his/her partner’s child’s birth certificate absent a court order.
In February 2011, the Maryland
Department of Health and Mental
Hygiene issued a letter to state birth
advising that a woman may be named
as a parent on the Maryland birth certificate of a child born to her samesex spouse without the necessity of
a court order. The letter was issued
in response to Maryland Attorney
General Douglas F. Gansler’s Attorney
General’s Opinion stating that it is
likely that same-sex marriages that
were validly contracted in other jurisdictions would be recognized by the
Maryland Court of Appeals as valid
in Maryland. This is important, as
having the child’s birth certificate
name both parents from the beginning allows both parents to, among
other things, secure health insurance
for the child, be treated as a parent in
a medical emergency, and apply for
the child’s passport. The Maryland
Department of Health and Mental
Hygiene did not, however, change
the procedure for registering a child
born to married same-sex males. In
order for a father in that circumstance
to be listed on the birth certificate, a
court order must be obtained directing the Division of Vital Records to
add his name.
Though the inclusion of both parents on the child’s birth certificate
provides additional legal protections
for the non-biological parent and
the child, Lamda Legal, a national
non-profit organization dedicated
to attaining the recognition of civil
rights for lesbians, gay men, and
others through litigation, education
and public policy work, recommends
that the non-biological parent adopt
the child for added protection. Md.
OK’s Two Moms on Birth Certificates,
Advocate.com, February 14, 2011.

The federal government and many
states, including Maryland, do not
recognize same-sex marriage and
the parental rights that come with
it, but all jurisdictions recognize
a court ordered adoption decree.
Birth Certificates and Second-Parent
Adoptions for Married Same-Sex
Couples in Maryland, http://www.
lamdalegal.org/news, May 25, 2011.
Although our Court of Appeals
has held that a legal parent cannot be denied access to his or her
child because of the parent’s sexual
orientation, Boswell v. Boswell, 352
Md. 204, 214 (1998), a non-adoptive
same-sex parent is not a legal parent and has no right to custody
or visitation of a child should the
couple separate, and only has standing to seek custody or visitation as a
third party. A non-biological parent
has no legal relationship to a child
unless the child has been adopted
by that parent. In Maryland, adoptions were unknown at common law
and are governed entirely by statute.
In a traditional adoption, a child is
adopted by one or two new parents
and the legal relationship with the
child’s prior parents is terminated.
Unlike a traditional adoption, however, a second parent adoption does
not terminate the rights of the existing parent. Second parent adoption
is often used for one partner of a
same-sex couple to adopt the other
partner’s child. For example, if a
lesbian has a child through sperm
donation, her partner may thereafter
adopt the child through a second
parent adoption.
While same-sex couples are not
currently permitted to marry under
Maryland law, there is no requirement that an adult seeking to adopt
a child be married. Md. Code Ann.,
Fam. Law §5-349(b) (2006). Sexual

orientation does not appear to be
a factor in adoption proceedings
in Maryland, and adoption agencies may not deny an individual’s
application to be an adoptive parent
because of the applicant’s sexual
orientation. Conaway v. Deane, 401
Md. 219, 224 (2007). Though second
parent adoption is not addressed
separately in the statutory scheme
governing adoption, the rules permit
any adult to petition for adoption.
Md. Code Ann., Fam. Law §5-3B-13(b)
(1) (2006). There is no legislation that
specifically addresses gay adoption
and no such opinion has been issued
by the Court of Appeals, though the
Court has noted that Maryland courts
have granted second parent adoptions and has found such adoptions
to be in the best interests of the child.
Conaway v. Deane at 335. The Circuit
Court for Baltimore City routinely
grants second parent adoptions, but
it is not clear that all Maryland jurisdictions will do so. Proud of Living
in Maryland, proudparenting.com,
News & Politics, June 10, 2007.
Following the second parent
adoption, both the existing parent
and the “second” parent will have
full legal rights with respect to the
child. Children adopted by same-sex
couples are treated under Maryland
law in the same manner as children
adopted by a heterosexual or married couple. Conaway v. Deane at 336.
Second parent adoptions enable both
partners of an unmarried same-sex
couple to enjoy full legal rights with
respect to their child, but the process
can be lengthy and expensive. During
the time spent waiting for the adoption to be approved, the biological
parent could die or the parties could
terminate their relationship, leaving
the child with no legal ties to the nonbiological parent.
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De facto parenthood was recognized
in Maryland in 2000. S.F. v. M.D., 132
Md. App. 99 (2000). In that case, one
of the women in a lesbian relationship gave birth to a child via artificial
insemination. Following the parties’
separation, the non-biological parent,
who did not adopt the child, sought
custody or, in the alternative, visitation rights. The trial court found that
the non-biological parent had not presented evidence that she was entitled
to custody and that visitation was the
only issue to be determined. The nonbiological parent was found to be a de
facto parent. In order to determine the
parent was de facto, the Court found
that the legal parent fostered and consented to the de facto’s relationship
with the child, that the de facto lived
with the child, performed a significant
degree of parental functions, and that
a parent-child bond was forged with
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the child. In this 2000 opinion, the
Court of Special Appeals determined
that, when a de facto parent seeks
visitation, unlike a third party who
is requesting custody, he or she does
not have to prove exceptional circumstances or that the biological parent
is unfit. A de facto parent may seek
custody, but the presumption is that
the child’s best interests are served
by awarding custody to the biological parent. The presumption can be
overcome by a showing of unfitness
of the biological parent or exceptional
circumstances. Thus, at a minimum,
a non-biological parent’s relationship
with a child who he or she has not
adopted can be recognized under certain circumstances, and that parent
can be awarded visitation.
In 2008, same-sex parents encountered a legal setback when nonbiological parents lost the right to

seek visitation without having to
prove unfitness of the legal parent or exceptional circumstances.
Rejecting de facto parent status as a
legal status. Janice M. v. Margaret K.,
404 Md. 661, 668 (2008). As an adoptive parent, Janice M. was entitled
to a presumptive right of custody.
Id. at 678. In its opinion, the Court
held that visitation matters deserve
no less scrutiny than custody matters and, for purposes of constitutional analysis, parental autonomy
is encroached equally with visitation
matters as with custody. All persons
who are not legal parents, including
a person who is considered a de facto
parent, are to be treated no differently than a third party. The Court
explained that in a dispute between
a parent and a third party, the parties do not begin on equal footing,
as the parent is asserting a constitu-

tional right to raise his or her child.
A non-governmental third party,
including a same-sex partner who
has not adopted the child, has no
constitutional right to raise the child
of another. Accordingly, before the
court may consider the best interests
of the child in deciding a custody
or visitation dispute between a parent and any third party, the court
must first find either that the legal
parent is unfit to have custody or
that exceptional circumstances exist
which could result in serious detriment to the child if that child were
to remain in the custody of his or her
parent or if visitation with the third
party was not permitted.
The Court refused to recognize
de facto parent as a legal status
because doing so would be contrary
to Maryland law, and would treat
a third party, non-biological, nonadoptive parent who satisfies the test
necessary to show de facto parenthood
differently from other third parties.
The Court noted that the issues in
this case were not limited to same-sex
couples and could arise in numerous
other circumstances, such as disputes
involving step-parents and parties in
a relationship with a significant other.
Whether a third party has assumed
the role of parent does not afford that
party greater rights than any other
third party when seeking visitation
against a legal parent who does not
want the third party to have visitation with the child. The Court, , as it
remanded the case for further proceedings consistent with the opinion,
perhaps to allow establishment of
exceptional circumstances.
Despite greater acceptance of samesex relationships, gays and lesbians
still face many hurdles with respect
to custody and visitation issues.
Unmarried same-sex couples who

have not formalized their parental
relationship through a second parent
adoption must satisfy legal requirements to adjudicate their rights and
obligations with respect to their children beyond what married couples
and unmarried heterosexuals must
do. Since Maryland does not recognize same-sex marriage, estranged
same sex couples cannot use the legal
framework of divorce laws and family courts to resolve custody and visitation disputes in the same manner
available to married and heterosexual
parents. The court generally has no
right to interfere in the parenting
decisions of a biological or adoptive parent and, absent inclusion on
the child’s birth certificate or adoption, children of same-sex couples do
not have the same security in their
relationship with both parents as is
afforded to married or heterosexual
parents. Homosexual parents have
been forced to find ways to establish
Return to Menu

their rights and obligations as parents
within a legal structure that does
not provide for them. Second parent
adoptions provide full parental rights
to the non-biological parent, which
can be crucial in the event the relationship terminates or the biological
parent dies. Without a second parent
adoption or inclusion on the child’s
birth certificate, the non-biological
parent has little leverage in a legal
battle. The loving bond the non-biological parent has with the child does
not dissolve upon dissolution of the
parents’ relationship, but unless legal
steps have been taken to legalize the
relationship between the non-biological parent and the child, that bond
may be severed if the biological parent no longer wants that relationship
to continue.
Ms. Boettcher is an Associate of the law
firm Kaufman, Ries & Elgin, P.A. She may
be reached at tboettcher@family-law.com
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The
Muddle
of

Determining

Moral Turpitude

After Silva-Trevino
By Eric H. Singer
Your client, a former California gang
member who has moved to Maryland,
finds himself in immigration proceedings facing removal from the United
States under 8 U.S.C. § 1227(a)(2)(A),
for having been previously convicted,
supposedly, of “a crime that involves
moral turpitude.” Specifically, he
pleaded guilty to felony vandalism in
violation of Cal. Penal Code § 594(a)
for having maliciously defaced and
damaged somebody else’s car window and having done so in association with, and for the benefit of,
criminal street gang conduct. Those
are all the facts that the California
criminal information filed by the district attorney yield, and the judgment
of conviction shows no more except
that that he was sentenced to two
years in prison plus another three for
the fact that the crime was gang-related. However, hearsay accounts from
the victim in the underlying police
reports that find their way into the
Immigration Court’s jacket show your
client, along with three of his fellow
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gang members, was carrying a knife
when he approached the home of the
car’s owner, who was in her driveway
when she saw the men coming and
had to flee into her house, and that
the four gang members wrote “Death
to all Mexicans” on the car’s rear window before proceeding to smash it
with beer bottles and a bat.
Will the immigration authorities be
able to sustain their burden of showing by clear and convincing evidence,
as they must, see Matter of Tobar-Lobo,
24 I. & N. Dec. 143, 144 (BIA 2007),
that your client’s conviction for felony vandalism was a crime involving
moral turpitude?
When most non-immigration lawyers
think of the term “moral turpitude,”
they may likely recall the old Model
Code of Professional Responsibility’s
Disciplinary Rule 1-102(A)(3), which
forbade a lawyer from engaging in
“illegal conduct involving moral turpitude.” Standards for how to measure
“moral turpitude” under Rule 1-102(A)
(3) were never fixed. Spiro Agnew’s

conviction for willfully attempting to
evade paying federal income taxes so
obviously, or per se, involved moral
turpitude that it warranted no factual
analysis or discussion. See Md. State Bar
Ass’n v. Agnew, 271 Md. 543, 551 (1974).
An offense like simple possession of
cocaine did not inherently involve moral
turpitude, yet that did not end the matter: bar counsel and the court might still
find moral turpitude “depending upon
the facts surrounding the commission
of the offense.” In Re Gardner, 650 A.2d
693, 697 (D.C. 1994).
In immigration law, the “moral turpitude” bar to entry to the United
States against non-citizen criminals
goes back 120 years, and the provision calling for the deportation or
removal from the United States of
noncitizens ostensibly convicted of
a crime of moral turpitude, such as
your client above, goes back almost
100 years. But, just as the two cases
referred to above under DR 1-102(A)
(3) hint at the tension between a per
se or categorical analysis and a factual
analysis for determining “moral turpitude,” this longevity has not meant
that the methodology of determining
what constitutes a crime of moral
turpitude has remained unified and
certain. This is particularly so in light
of former Attorney General Michael
Mukasey’s still relatively recent decision in Matter of Silva-Trevino, 24 I. &
N. Dec. 687 (Att’y Gen. 2008), which
both synthesizes and materially modifies the methodology.
The Immigration and Nationality
Act (“INA”) has never defined the
term moral turpitude. One regulation
mandates that a “Consular Officer
must base a determination that a crime
involves moral turpitude upon moral
standards generally prevailing in the
United States,” 22 C.F.R. § 40.21(a)(1)
(2009), but that provides no definition-

al guidance either. And so immigration judges, enforcement bureaucrats,
and practitioners are left with the term
as it has been interpreted by agency -namely, by the Board of Immigration
Appeals (“BIA”), our country’s highest administrative authority on most
immigration matters, or the BIA’s
ultimate administrative overseer, the
Attorney General.
Thus, “[t]o qualify as a crime of
moral turpitude . . , a crime must
involve both reprehensible conduct
and some degree of scienter, whether
specific intent, deliberateness, willfulness, or recklessness.” Matter of SilvaTrevino, 24 I. & N. Dec. 687 at 689 n.1.
This general definition “rearticulates
with greater clarity the definition that
the Board (and many courts) have in
fact long applied,” id., namely, a crime
involving “conduct that shocks the
public conscience as being inherent
base, vile, or depraved, contrary to the
rules of morality and the duties owed
between man and man, either one’s
fellow man or society in general.”
Matter of Perez-Contreras, 20 I. & N.
Dec. 615, 618 (BIA 1992).
The starting point, at least, in determining whether a crime “involves”
moral turpitude, as vaguely defined
above, has always been the statutory
definition of the crime for which the
noncitizen has actually been convicted
-- without regard to the specific facts
and circumstances under which the
crime was committed. See, e.g., Matter
of L-V-C, 23 I. & N. Dec. 594 (BIA
1999). As Judge Learned Hand reiterated in a very early case, “When by
its definition it (the crime) does not
necessarily involve moral turpitude,
the alien cannot be deported because
in the particular instance his conduct
was immoral . . . Conversely, when it
does, no evidence is competent that he
was in fact blameless.” United States ex

rel. Robinson v. Day, 51 F. 2d 1022, 1023
(2d Cir. 1931) (internal citations and
quotations omitted).
This “categorical” approach was
always thought to be the fairest mode
of inquiry at the end of the day. As one
federal district judge was quoted as
stating, “I do not think the immigration law intends that where two aliens
are shown to have been convicted of
the same kind of crime, the authorities
should inquire into the evidence upon
they were convicted and admit the
one and exclude the other.” See Planas
v. Landon, 104 F. Supp. 384, 387 (S.D.
Cal. 1952) (quoting United States v. ex
rel. Mylius v. Uhl, 203 F. 152, 153 (S.D.
N.Y. 1913)).
And the categorical approach
(and later, the modified categorical approach noted below) was also
thought to be the most administratively feasible. See Marciano v. I.N.S.,
450 F.2d 1022, 1027 (8th Cir. 1971)
(Eisele, J., dissenting) (discussing
original rationale that Immigration
Service could not properly or timely
examine underlying factual context
of every conviction to ascertain moral
turpitude). Indeed, the Fourth Circuit
once stated adamantly it was never
Congress’ intention “to saddle the INS
and the courts with the extremely difficult and time-consuming burden of
developing the facts surrounding the
commission of the crime for which the
alien was convicted.” Castle v. I.N.S.,
541 F.2d 1064, 1066 n.5 (4th Cir. 1976).
As doctrine evolved over time,
however, if it was determined that
not every violation of the particular
criminal statute at issue necessarily
involved moral turpitude – that is, if
there were a “realistic probability, not
a theoretical possibility that the State
would apply its statute to conduct
that falls outside the generic definition” of moral turpitude, Gonzalez
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v. Duenas-Alvarez, 549 U.S. 183, 193
(2007) -- the analysis could, and had
to, continue. Under the “modified categorical approach” thereby triggered,
the courts had to look to the “record of
conviction” -- namely, the prevailing
indictment, the judgment of conviction, jury instructions, signed guilty
pleas or pleas transcripts or colloquies
-- “to see,” in fact, “whether the conviction in the particular case involved
moral turpitude.” Nunez v. Holder,
595 F.3d 1124, 1129-1130 (9th Cir. 2010)
(emphasis added). Under this “modified categorical approach,” however,
examining the actual evidence upon
which the plea or verdict was rendered, or any other materials other than
what constituted or was contained in
the “record of conviction,” remained
prohibited. See Matter of Short, 20 I &
N Dec. 136 (BIA 1989).
That was the formal state of moral
turpitude methodology administratively and across the vast majority of
federal circuits for literally decades
until the Attorney General’s decision
added a third step in Matter of SilvaTrevino, 24 I. & N. Dec. 687 (Att’y
Gen. 2008). In that startling decision,
the Attorney General decided that if
the record of conviction, under the
modified categorical approach, failed
to resolve whether the noncitizen’s
criminal conviction involved moral
turpitude, immigration enforcement
authorities and adjudicators could
“keep going,” so to speak, and still
consider, “if necessary and appropriate,” id. at 699, “admissible evidence”
outside the record of conviction “bearing on” the question of moral turpitude. Matter of Louissant, 24 I. & N.
Dec. 754, 757 (BIA 2009).
Since the Federal Rules of Evidence
do not apply in immigration proceedings and “admissible” evidence
in such proceedings is that which is
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“probative” and “not fundamentally
unfair,” a great deal of relevant evidence could prove admissible, not
necessarily just admissions made by
the noncitizen or his or her testimony
before an immigration judge. And, it
has been feared, immigration judges
could have a great deal of latitude
in taking another bite at the apple to
determine whether, in effect, “the”
crime of which the alien was convicted involved moral turpitude, as
opposed to the judge’s being limited
to whether the alien was convicted,
generically, of “a crime of moral turpitude.” Although the United States
Court of Appeals for the Third Circuit
has blasted Silva-Trevino’s allowance
for this extra bite at the apple, see JeanLouis v. Att’y Gen., 582 F.3d 462, 470-74
(3d Cir. 2009) as an impermissible
interpretation of the INA, and the
Eighth Circuit has expressly declined
to endorse Silva-Trevino, see GuardadoGarcia v. Holder, 615 F.3d 900, 902 (8th
Cir. 2010), Silva-Trevino so far remains
administratively binding throughout
every other federal circuit in which an
immigration proceeding originates.
What, then, of your client’s case
noted at the outset?
You begin with the definition of
vandalism under the statute, here
Section 594(a) of the California Penal
Code under which he was convicted,
which provides in relevant part:
Every person who maliciously
commits any of the following acts
with respect to any real or personal
property not his or her own, in
cases other than those specified by
state law, is guilty of vandalism:
1.
2.
3.

Defaces with graffiti or other
inscribed material.
Damages.
Destroys.

Section (b)(1) sets forth various penalties for vandalism depending in part
on whether the damage caused by the
vandalism is under or over $400.
Cal. Penal Code § 7 defines “maliciously.” “The words ‘malice’ and
‘maliciously’ import a wish to vex,
annoy, or injure another person, or
an intent to do a wrongful act, established either by proof or presumption
of law.”
Under the categorical approach,
you (and the courts) must conduct
an elements-only examination of Cal.
Penal Code § 594(a) to determine
whether a conviction necessarily falls
within the general definition of a
crime of moral turpitude (because,
for example, a required element evidences moral turpitude) or “whether
the conduct proscribed in the statute
is broader than, and so does not categorically fall within, this generic definition.” Nunez, 594 F.3d at 1129 (internal quotations and citation omitted).
If the crime does not qualify as necessarily morally turpitudinous under
the categorical approach, “we apply
the modified categorical approach
and look to documents within the
record of conviction,” namely, the
indictment, judgment of conviction,
jury instructions, signed guilty pleas
or plea transcripts, “to see whether
the conviction in the particular case
involved moral turpitude.” Id. at
1129-30.
Because a conviction under § 594(a)
does require scienter -- in this case,
the element of malice -- the crime
contains at least one factor needed to
qualify as a crime involving moral
turpitude. See Silva-Trevino, 24 I. & N.
Dec. at 689 n.1. However, the presence of that required mens rea element
alone proves insufficient to convert
the crime into involving one necessarily involving moral turpitude per

se. See Rodriguez-Herrera v. INS, 52
F.3d 238, 240-41 (9th Cir. 1995) (rejecting the proposition that requirement
of malice or evil intent alone suffices
to show that such a non-fraud based
crime necessarily involves moral turpitude and holding that “the bare
presence of evil intent is not enough
to convert a crime that is not serious
into one or moral turpitude leading
to deportation. . . “). As the Court in
Rodriguez-Herrera stated in discussing a conviction under comparable
Washington state statute “malicious
mischief,” or vandalism, “One can
be convicted of malicious mischief
for destroying as little as $250.00 of
another’s property with an evil wish
to annoy. . . The Washington statute’s reach thus extends to include
pranksters with poor judgment,” and
does not necessarily involve an “act
of baseness or depravity contrary to
accepted moral standards.” RodriguezHerrera, 52 F.3d at 240 (internal citation omitted).
And, indeed, as you examine annotated cases under Cal. Penal § 594(a),
you find that the quality of reprehensibility does not necessarily inhere in
every conviction there either. Thus,
one may be convicted of felony or
misdemeanor vandalism under Cal.
Penal § 594(a) for: 1) writing the initials “RTK” (supposedly standing for
“right to crime”) with a red marker
on the glass window of a projection
booth in a local movie theatre, even
if the marking can be easily removed,
see In re Nicholas Y, 85 Cal. App. 4th
941, 943-44 (Cal. Ct. App. 2000); 2)
egging the home of a neighbor who
apparently decided not to participate in passing out candy to trick-ortreaters on Halloween night, see In re
Brittany L., 99 Cal. App. 4th 1381, 1384
(Cal. Ct. App. 2002); 3) destroying
one spouse’s both separate and com-

munity property contained within
the marital home during a fit of rage
after being called a “crack-head” by
the spouse and told to leave the
house, see People v. Wallace, 123 Cal.
App. 4th 144, 147 (Cal. Ct. App. 2004);
and 4) for causing a rip to a window
screen, damage to a bedroom door, a
chip to a kitchen floor tile, and a liquid spill on a carpet during an unapproved going-away party for oneself
at one’s grandmother’s house while
one’s grandmother is out of town, see
In Re Leanna W., 120 Cal. App.4th 735,
737, 740 (Cal. Ct. App. 2004).
Thus, because § 594(a) “does not
require proof of an element or fact
that categorically evidences moral turpitude” -- that is, because § 594(a)’s
alternative elements of “defacing with
graffiti,” “damaging,” or “destroying”
do not categorically evidence “baseness” and “depravity” -- the burden
shifts to the government to prove,
under a modified categorical inquiry,
“that the alien’s individual conviction
was for a crime that in fact involved
moral turpitude.” Silva-Trevino, 24 I. &
N. Dec. at 703 n. 4. Doesn’t it?
That is a good thing, you think
for you client, because his “record
of conviction” is silent. The criminal information and the alleged facts
therein to which your client plead
guilty simply shows that he was convicted of the malicious destruction of
a car window, and that he committed
the offense in association with a criminal street gang. The record of conviction is relatively colorless: it conveys
no manner of destruction or damage
and no animus. You wonder how any
rational adjudicator can glean reprehensibility from this record and thus
believe the inquiry should be over in
your client’s favor.
You would be likely wrong, however, under Silva-Trevino and its progeny.
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In order for the inquiry to stop under
the modified categorical approach, so
the BIA has found since Silva-Trevino,
the record of conviction must “conclusively” establish that a conviction
does not involve moral turpitude. See
Matter of Guzman, 25 I. & N. Dec. 465
(2011). That the record of conviction
is silent is on the issue of reprehensibility in your client’s case is not to
say it “resolves” or is “conclusive”
about whether the conviction involves
moral turpitude in the BIA’s view,
apparently. See Matter of Alfaro, 21 I.
& N. Dec. 417, 424 (BIA 2011) (where
no documents in record of conviction
showed that alien convicted of statutory rape knew or should have known
his victim was a child, immigration
judge must proceed to third stage of
the inquiry.)
And you are left to wonder whether the immigration judge will deem
admissible the hearsay accounts within the police reports showing that
your client approached the victim’s
residence carrying lethal weapons and
carrying out a defacement and destruction in the spirit of a “hate crime” –
something, perhaps, so depraved and
contrary to accepted moral standards
that his conviction suddenly could evidence moral turpitude. In short, after
Silva-Trevino, your client may be left
holding the proverbial bag after all,
and you and your fellow practitioners
and enforcement authorities are certainly left with what can be described
only as an intellectual mess.
This article was originally scheduled to
appear in the September/October 2011
issue of the Maryland Bar Journal.
Mr. Singer practices appellate litigation
and immigration law and litigation in
Bethesda, Maryland. He may be reached
at eric@eslegal.net.
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Ethical Requirements Pertaining to Targeted Mail Advertising
You have requested an opinion of
this committee related to Lawyer
Advertising and Targeted Mail.
You indicate that “most of (your)
questions have been prompted by Lawyer
advertisements that (you) have observed.”
Your eight questions, with sub-parts
added, may relate to a total of 19 questions that you have about content you
maintain that you have observed in
lawyer advertising by other lawyers.
In a phone conversation with a member of our committee, you advised that
you were sending in more questions
to the chairman of our committee.
After setting forth your original list
of questions, you express your hope
that our answers can establish what
are the “permissible boundaries” or
limitations imposed by the Maryland
Rules of Professional Conduct (the
“MRPC”). In your letter, none of the
advertising content situations that
you list are indicated as something
you desire to include in your own
advertising.
Given the nature and scope of your
inquiry, it seems that what you seek
from this committee is a dissertation
or article on lawyer advertising in the
modern age. Expounding at length on
the propriety of each of the 19 or more
separate situations that you observed
and listed for us in your inquiry is
beyond the scope of this committee’s
role in rendering advisory opinions.
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It is unclear from your written
inquiry whether: (a) you have a concern that other attorneys may be violating the MRPC relating to advertising, (b) you are distressed at the extent
to which other lawyers promote their
practices with reference to magazine
endorsements as “Best”, “Top” etc. (c)
you have a curiosity as to the boundaries of permissible lawyer advertising in general, or (d) you intend to
undertake an advertising effort to promote your law practice and you want
to know the restrictions to which you
must adhere under the MRPC.
It is apparent that the advertising
examples which you listed as things
you have observed, and on which
you want our opinion, are a result of
actions which have already occurred;
things which, as you maintain, are
“out there” and in practice by other
attorneys. Such things are referred to
in the guidelines of this committee
as “past conduct” and “the conduct
of someone other than the person
requesting the opinion.”
The Guidelines of this Committee
provide in pertinent part as follows:
a. The Committee does not issue
opinions on questions of law, . . . or
the propriety of past conduct which
may be the subject of disciplinary
proceedings. . .
b. The Committee does not usually
issue opinions regarding the con-

duct of someone other than the person requesting the opinion, but may
do so upon the request of a professional organization or a Court having jurisdiction over the conduct,
which is the subject of the request.
c. The Committee does not approve
proposed advertising copy, fee
agreements, or the text of other legal
or law-related documents, but may
opine whether such materials contain statements or appear to contemplate transactions, which might
violate the Rules.
In the phone conversation with
a member of this committee, you
inquired as to which body – the
Maryland
Attorney
Grievance
Commission or this committee --has the final say on a matter. This
committee is not a disciplinary or
enforcement authority and our opinions are advisory only. The Maryland
Attorney Grievance Commission is
not bound by opinions of this committee. The committee has had the
occasion to receive inquiries from
lawyers seeking guidance on ethics issues when it is the inquirer’s
undisclosed plan to use our committee’s opinion to claim that another
lawyer has violated the MRPC or use
our opinion in defense of an imminent or pending complaint before the
Attorney Grievance Commission. It
is for that reason that we typically

decline to opine on the propriety of
past conduct, and especially when
it is past conduct by other lawyers
whose actions have been “observed”
by the inquirer.
Notwithstanding our usual practice, with the foregoing preamble, and
rephrasing your question to be: “What
can I do in advertising my law practice
and remain in compliance with the
MRPC?” the Committee will attempt
to give you some guidance.
The MRPC which addresses Lawyer
advertising in general is Rule 7.2,
which states in pertinent part:
Advertising
(a) Subject to the requirements of
Rules 7.1 and 7.3(b), a lawyer may
advertise services through public
media, such as a telephone directory, legal directory, newspaper or
other periodical, outdoor, radio or
television advertising, or through
communications not involving in
person contact.
(c) A lawyer shall not give anything of value to a person for recommending the lawyer’s services,
except that a lawyer may
1. pay the reasonable cost
of advertising or written
communication permitted
by this Rule;
2. pay the usual charges
of a legal service plan
or a not-for-profit lawyer
referral
service;
The MRPC which governs permissible advertising content is Rule 7.1,
which states:
Communications Concerning a
Lawyer’s Services
A lawyer shall not make a false or
misleading communication about
the lawyer or the lawyer’s services.

A communication is false or misleading if it:
(a) contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not
materially false or misleading.
(b) is likely to create an unjustified
expectation about results the lawyer can achieve, or states or implies
that the lawyer can achieve results
by means that violate the Maryland
Lawyers’ Rules of Professional
Conduct or other law; or
(c) compares the lawyer’s services
with other lawyers’ services, unless
the comparison can be factually
substantiated.
The MRPC which governs communication of a lawyer’s fields of practice
is Rule 7.4, which in pertinent part
provides that:
Communication
of
Fields
of Practice
(a) A lawyer may communicate the
fact that the lawyer does or does
not practice in particular fields of
law, subject to the requirements of
Rule 7.1. A lawyer shall not hold
himself or herself out publicly as a
specialist.
The MRPC which governs letterheads or envelopes is rule 7.5, which
in pertinent part states that
Firm Names and Letterheads
(a) A lawyer shall not use a firm
name, letterhead or other professional designation that violates
Rule 7.1. A trade name may be used
by a lawyer in private practice if it
does not imply a connection with
a government agency or with a
public or charitable legal services
organization and is not otherwise
in violation of Rule 7.1.

Having reviewed the applicable
MRPC which relate to lawyer advertising, we turn now to your questions:
Your question #1 concerns
Maryland Code, Business and
Occupations Article §10-605.2(d) (the
“Law”) which deals with a lawyer’s
targeted mailings and mandates that
each such mailing needs to include
the words “This is an advertisement.”
The Law specifies that that “required
wording” which must appear at the
beginning and end of “each communication” which is sent to a prospective client for the purposes of obtaining professional employment. You
inquire as to permissible variations or
additions to that “required wording,”
for example: “This is an advertisement for aggressive legal services” or
“This is an advertisement for affordable legal services.” Such variations
as you have proposed seem designed
to modify the wording required by
the Law to add some “spin” to the
precisely phrased, mandated wording selected by the legislature and
thereby use new wording to convey a message not intended by the
Law. The Committee cautions against
using such language.
Your question #2 asks if it is permissible to include in advertising literature a client’s testimonial that a lawyer
is the “best”, “top” or “premier” when
“the client is available to substantiate
that opinion.” It is the opinion of
this committee that such testimonials,
as you describe, which you may be
inclined to include in your literature,
would be inherently misleading and
impermissible without including an
adequate explanation as to how such
a rating was earned. See the ABA/
NBA Lawyers Manual on Professional
Conduct, No. 309 April 30, 2008, citing
Pennsylvania Ethics Opinions 85-170,
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2004-10 and Tennessee Formal Ethics
OP. 2004-F-149.
Your Question #3 asks if a lawyer, in
his or her advertisement can use those
words, “best” etc. used to describe
the lawyer when the lawyer is so
described in a magazine when the
lawyer pays for being so described.
A basic question the lawyer must ask
before paying for the resulting advertising is: does the magazine qualify
as a “legal services plan or a notfor-profit lawyer referral service” as
required by Rule 7.2(c) (2)? Ordinarily
the inquiry would end there.
While it may be permissible to
mention having been described as
“Best” or “Top” lawyer in a magazine
when that is a fact, (See the ABA/
NBA Lawyers Manual on Professional
Conduct, No. 309 April 30, 2008, citing Virginia Advertising Op. 1750,
and A-0114) paying a magazine to
be described therein as “best” or
“top” seems hardly a proper way to
earn that distinction. Under these
circumstances, making the payment
would be tantamount to voting for
(or endorsing) yourself as being the
“best,” merely because you paid
money for the privilege. If that is
the means by which such a distinction is earned, then an advertisement
recounting that a magazine described
such a lawyer as “Best” or however
the magazine (paid to do so) describes
him or her would be misleading and
impermissible. Moreover, giving
something of value to the magazine
to recommend a lawyer’s services
would be a direct violation of Rule
7.2 quoted herein unless the payee
magazine qualifies under the rule.
Your question #4 asks about
permissible graphics such as the
Maryland Flag, the Maryland Seal
or State Police cars being used on
a lawyer’s letterhead or envelope.
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The question which should be asked
is: do graphics of Maryland State
flags, State seals and State Police
Cars which you would put on your
firm envelopes and letterhead suggest a connection between you and
the State Government? What connection is intended by including those
graphics on a lawyer’s letterhead or
mailing envelope? If no connection
is intended, one must wonder why
would an attorney want to have such
images on his communications? This
committee has seen correspondence
bearing State, or another government
agency’s seal, but in all such cases,
the correspondence bearing such
graphics is from a government agency and not from an attorney seeking
employment.
Additionally, under Maryland Code
Business and Occupations Article
10-605.2 (h) (5), your communication
may not imply that the communication has been approved by the State
or any unit of the State. Under the circumstances, we conclude that an attorney’s envelopes and letterhead bearing
such graphics (other than US postage stamps) risk being misleading and
impermissible. See also the preliminary
comments to your next question.
Your question #5 asks if words
such as “Traffic Center,” “Traffic
Lawyer,” “DWI Lawyer” and “DUI
lawyer” can appear on an envelope
used in targeted mail advertisements.
As a preliminary matter, we point out
that this committee is not the one to
whom the legislature has directed
that copies of target mail advertisements be sent. Under Article 10-605.2
(h) (2) copies of your communications are to be sent to Bar Counsel.
What we may opine as permissible
or impermissible does not govern the
actions or approval of Bar Counsel.
That said, referring to Rule 7.4 and

7.5 quoted above, and considering
that those words amount to a “Trade
Name” of your practice, or otherwise
“Communicate” your fields of practice, then any trade name which is
accurate, does not hold the lawyer
out as a specialist and implies no connection with a government agency,
etc. would be permissible.
Your question #6 asks if comments
made by a Judge and court officials
may be used in lawyer advertisements?
We would need to know what the
comment is before passing on such a
proposition. This committee has previously, in docket 92-9, opined generally
that testimonials in lawyer advertising
are “ordinarily precluded due to the
risk of creating unjustified expectations
that similar results can be obtained for
others.” A statement by a court official
or judge may indicate that the attorney
whose work they are endorsing got
a $1 million dollar verdict, yet fail to
disclose that the attorney had turned
down a $2 million offer, or that the
judgment-proof defendant neglected
to put on any defense.
The substance or content of the
planned testimonial is important. It
matters not whether the testimonial
is by a client or a judge, a lawyer may
not violate the MSPR through the acts
of another. As for the content, this
committee follows the reasoning stated by the Virginia State Bar in Opinion
A-0113 where it said:
In further clarification, even statements of opinion by clients that
contain comparative statements are
not appropriate. This Committee
adopts the mixed approach, used
in Pennsylvania, while prohibiting
testimonials regarding results and/
or comparisons; it does allow “soft
endorsements.” Philadelphia Ethics
Opinion, 91-17; Pennsylvania Bar
Association Ethics Opinion 88-142.

Examples of “soft endorsements”
include statements such as the lawyer always returned phone calls
and the attorney always appeared
concerned.” Id
In sum, the requirements for lawyer
advertising are all intended for the
protection of the public. The restrictions on advertising content are carefully chosen to avoid misleading the
public as they make the important
choice of whom to select for legal
representation. This committee will
not erode that protection where nonlawyers or their statements appear in
the advertisements. Such a distinction
would violate both the language of
the pertinent discipline rule and the
spirit behind it.
Your question #7 asks if the words
“excellent opportunity” can be used
when “referring to a result in the

The

case?” Your question is too vague for
this committee to understand how
those words would be used or how
they would describe the results of a
case. The best we can say is that whatever words are used must not be false
or misleading. See Rule 7.1 referred
to above. If you follow those qualifying restrictions, the words should be
permissible.
Your question #8 asks if a lawyer
can advertise that he or she has an
‘in depth’ understanding of how (scientific) equipment is used at a trial?
Once again, if the words used are not
false or misleading, as mandated by
rule 7.1, then the words used should
be permissible.
No discussion of permissible written lawyer advertisement would be
complete without reference to the
First Amendment’s guarantee of

free speech. In the Maryland case
of Unnamed Attorney v. Attorney
Grievance Commission 313 Md. 357;
545 A.2d 685 (1988), a case on targeted mailing, the Maryland Court of
Appeals noted that:
We interpret Shapero (v Kentucky Bar
Association 486 U. S. 466, 108 S. Ct.
1916, 100 L. Ed. 2d 475 (1988)) to
mean that written modes of solicitation (as opposed to in-person
solicitation) are protected by the
First Amendment, regardless of the
recipient’s condition, so long as such
communication is neither false, misleading, nor overreaching.
See also Bates v. Arizona State Bar
433 U.S. 350, 383 (1977) and State Bar
Association of North Dakota Ethics
Committee Opinion No. 92-19.
We trust that this is responsive to
your inquiry.
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The Relationship
Whether we speak of disciplinary
exposure or malpractice liability, at
the heart of a lawyer’s duty is the
attorney-client relationship. While
usually the presence of the relationship is virtually axiomatic, there are
times that the presence of the relationship or the scope of that relationship
is not as clear as should be the case.
In Attorney Grievance Commission v.
Akpan, 405 Md. 277 (2008), the Court
of Appeals determined that the scope
of the relationship in an immigration
case did not encompass certain services the client insisted were included.
Even though Mr. Akpan had a basis to
believe that his client had not engaged
him for the additional work, he was
nevertheless reprimanded for failing
to inform his client of the limitations
of the representation.
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In Akpan, the Court relied on recitals of the Restatement (Third) of the
Law Governing Lawyers: “A relationship of a client and lawyer arises
when (1) a person manifests to a lawyer the person’s intent that the lawyer
provide legal services for the person,
and (b) the lawyer fails to manifest a
lack of consent to do so and the lawyer knows or reasonably should know
that the person reasonably relies on the
lawyer to provide the services.” The
Court found that while an attorneyclient relationship existed with regard
to an interview with an immigration
representative, there was insufficient
evidence to support the existence of
the relationship for the purpose of
later removal proceedings. The client
made assumptions (that were reasonable, based on the conduct of the
Respondent), but “scant, if any” testimony was presented that the client
“manifested” his intent that Akpan
represent him in removal proceedings. The Court found that Akpan had
a duty to inform his client that he was
not representing him in the removal
proceedings and his failure to do so
violated Rule 1.4 of the Maryland
Rules of Professional Conduct.
It is well understood that no agreement as to a fee is necessary for the
formation of the relationship. Perhaps
less well understood is that discussion of the terms of the representation, much less a written agreement,
is also unnecessary to establish the
relationship. The focus of the inquiry
Return to Menu

is on the expectations of the person
who wants the legal advice, not on
the expectations of the lawyer. Under
a negligence approach, simply put,
an attorney-client relationship is created whenever an individual seeks
and receives legal advice from an
attorney in circumstances in which a
reasonable person would rely on such
advice. 673 Minn.L.Rev. 751,759 (1979).
In 2002, the District of Columbia Bar
addressed the question of the nature of
the advice: “Providing legal advice...
involves offering recommendations
tailored to the unique facts of a person’s circumstances...Lawyers wishing
to avoid formation of attorney-client
relationships through...Internet communications should limit themselves
to providing legal information and
should not seek to elicit or respond to
the specifics of particular individuals’
situations.” Opinion 316, District of
Columbia Bar.
Lawyers must be cautious in their
interactions with those seeking legal
advice. My advice? Regularize the
relationship: clients and potential clients should be advised only in confidential settings; use written retainer
agreements; ensure all parties understand the scope of the relationship
(again, in writing); and do not offer
advice beyond the scope of the agreement unless you are comfortable with
the possible repercussions.
Glenn Grossman, Bar Counsel
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