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Preserving Right
to U.S. Citizenship
in State Courts
Family and
Criminal Matters
By Naima Said and Laila Said-Alam

A

noncitizen client who has gone through
family or criminal proceedings, could face a
formidable challenge becoming eligible for
U.S. citizenship if counsel did not preserve that right
in the family or criminal court proceedings. Family
and criminal bar counsel must be familiar with certain
immigration laws or establish a working relationship
with an immigration attorney to strategize on the
immigration consequences of decisions made in family or criminal court. Some decisions made in family or
criminal court, which may be benign for United States
citizens, could permanently bar a noncitizen from
becoming a United States citizen. This article explains
the importance of collaboration between family, criminal, and immigration bar counsel to prevents such
unintended consequences.
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Generally, to be eligible for US citizenship, a noncitizen must be a lawful permanent resident for five years,
must have been physically present in
the United States for at least half that
time, must meet the continuous residence requirement in that any absence
from the United States must be under
180 days, and must be a person of
good moral character for at least the
five years preceding the filing of the
citizenship application. Spouses of US
citizens have the privilege of applying
for citizenship within three years of
acquiring residency as long as the couple is still residing together through
the citizenship oath ceremony.

Preserving Citizenship
in Family Court

Separation agreement: “dos and
don’ts”
Just as it preserves the right to alimony, custody and visitation, the terms
of the separation agreement should
try to preserve the right to citizenship.
A recently married noncitizen spouse
is granted conditional residence for
two years with a requirement to file a
joint petition to remove the conditions
on residence at least three months
before the expiration of the conditional residence status. Most immigration
benefits acquired through marriage to
a US citizen spouse require that the
couple reside together.
The United States Citizenship
and Immigration Services (“USCIS”)
requires evidence of a shared marital
residence at the time of filing of an
application for adjustment of status,
joint petition to remove conditions on
residence and when the noncitizen
is applying for citizenship using the
three-year fast track citizenship process. Serious problems may arise if
family law counsel does not verify the
8
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date of separation against the dates
that immigration status was acquired,
conditions were removed or when
citizenship was acquired.
Immigration attorneys commonly
come across clients who failed to challenge or correct a date in a separation
agreement or divorce complaint for a
variety of reasons. Inconsistent dates
in the separation agreement and joint
removal of condition petition, no matter how innocent, may result in fraud
allegations at the citizenship stage.
The noncitizen client is likely to have
his application denied, or even worse,
USCIS may institute removal proceedings. To preserve the client’s right to
citizenship under the fast track process, family law counsel needs to be
familiar with the client’s immigration
history that formed the basis for the
immigration status.
Any inconsistencies in dates submitted to the family court should be
clearly explained and corroborated
if possible to avoid a finding of a
lack of good moral character in citizenship proceedings. An absence of
good moral character will result in
the denial of a citizenship application. Examples include criminal convictions during the statutory period, a
willful failure to support dependents
or making willful misrepresentations
for an immigration benefit. Therefore,
if innocent errors were committed in
family court because the noncitizen
defendant failed to file an answer to
a divorce complaint or failed to challenge incorrect dates in the divorce
complaint, immigration counsel can
still support the good moral character
argument.
The support clause
Family law attorneys also need to
impress on noncitizen clients the
importance of meeting family support
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payments, not only as a matter of legal
and moral obligation, but also to meet
the good moral character requirement
for a successful citizenship application. Willful failure or refusal to support dependents is a bar to citizenship.
Poor record keepers may be penalized
at the time of the citizenship application when they cannot find proof of
child support payments. When possible family law counsel could preserve proof of dependent support in
the separation agreement by tailoring
the parents’ shared physical custody
of the children in such a manner as to
moot child support obligations.
A noncitizen who indicates that
his children reside with him does not
need to show proof of child support,
whereas the parent with visitation
rights is usually required to show
proof of making child support payments. Where child support must be
paid and family law counsel expects
that this will be a requirement for
years to come in cases of very young
children, it may be prudent to pass
payments through a court tracking
system. Some parents may have valid
extenuating circumstances for the failure to provide dependent support,
such as in the case of teenage parents.
Family law counsel must be cognizant
of these issues as the terms of the separation agreement relating to dependent support obligations can make the
difference between an approval or a
denial of a citizenship application.
Validity of foreign divorces in immigration proceedings
For clients who seek to expedite their
divorces by filing in a foreign jurisdiction, family law counsel should
advise that all the requirements for the
foreign divorce decree must be met to
be valid for immigration purposes. A
quick Dominican divorce may be an

not automated, handwritten records
of proceedings are missing or an overwhelmed court clerk has little time or
desire to manually search thousands
of storage boxes for an old divorce
case. A family law attorney may sometimes be retained to assess whether a
noncitizen should re-file the divorce
complaint in a Maryland state court
when a foreign divorce decree is questionable prior to filing any immigration paperwork.
Too often, a noncitizen will become
subject to removal proceedings before
he has time to re-file the divorce complaint. Family law attorneys who serve
a significant noncitizen client should
establish a good working relationship with an experienced immigration
attorney.

attractive option to end a marriage, for
example, but a client may be surprised
to find that the divorce is not valid in
subsequent immigration proceedings.
Under certain limited conditions, a
foreign divorce where parties are not
physically present will be recognized
for immigration purposes. In Matter of
Assan, the court held that the absence
of physical presence is not fatal if the
divorcing parties married in the jurisdiction where they were divorced,
lived as a married couple there for a
10
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period of time, appeared for divorce
proceedings in person or through an
authorized representative, and were
citizens of the country granting the
divorce. 15 I&N Dec. 218, (BIA 1975)
A USCIS challenge to a divorce
decree sometimes unexpectedly arises
for the first time when the client files
for citizenship even though the document was sufficient in earlier visa
proceedings. This problem is compounded if the divorce is from a country where the court filing system is
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Limited divorce vs. absolute divorce
Preservation of the fast track citizenship may depend on filing a limited
divorce instead of an absolute divorce
where possible, such as when the
couple is residing in the same residence during the entire citizenship
proceedings. The fast track citizenship
benefit is also available to a noncitizen
who has not secured a final divorce.
Sometimes, a family law attorney need
only consult with an immigration lawyer to determine whether to delay the
filing of a divorce complaint.
Impact of certain grounds of divorce
in citizenship proceedings
Abuse is the only exception to filing under the fast track citizenship
without the shared residence requirement. Divorce or separation based on
proven abuse and battery against the
citizenship applicant will not impact
the three-year track to citizenship.
It also preserves derivative citizenship for children under 18 where the
citizenship applicant is also the sole

legal and physical custodial parent.
Where both parents are noncitizens
and a divorce is imminent, family law
counsel should negotiate or advocate
custody of minor children to the parent with the least legal impediments
to citizenship - such as extended
absences abroad or criminal convictions - so that the children may derive
citizenship at the same time as the
custodial parent.
Family law counsel should strategize on the best grounds for divorce
that will expedite the divorce and
completion of the citizenship application prior to the children reaching 18
so they may benefit from derivative
citizenship. This is because a child
may not derive citizenship through
a divorced parent where custody
is shared, and a noncitizen teen is
removable without relief if convicted
as an aggravated felon depriving the
child of citizenship as a defense in
removal proceedings.

Proceedings In
Criminal Court

How some convictions and
sentences can affect eligibility for
U.S. citizenship
Generally, any offense committed
within five years preceding the filing
of a citizenship application is a bar
to a finding of good moral character. Under of the immigration regulations governing the definitions of
good moral character, a permanent
bar to citizenship is imposed on an
applicant who has been convicted of
murder at any time or convicted of
an aggravated felony offence on or
after November 29, 1990. 8 C.F.R. §
316.10(b) Applicants who are convicted of non-aggravated felony offenses
may reapply for citizenship after a
five-year period of rehabilitation.
12
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Sentences that may bar citizenship
Every criminal attorney with a noncitizen client must be familiar with
the list of 21 aggravated felony definitions found in the Immigration
and Nationality Act (“INA”). Section
101(a)(43) Bearing in mind the permanent bar to citizenship if a noncitizen is found guilty of an aggravated
felony offense, criminal counsel must
avoid a guilty plea to any aggravated felony offense. The INA defines
aggravated felony offenses as offenses
including murder, rape, trafficking in
guns or drugs; crimes of violence, sexual abuse of minors and other serious
crimes. See Section 101(a)(43) Some
aggravated felony offenses are specifically listed, such as murder and
rape. Other offenses are defined by the
length of the term of imprisonment;
yet others are defined by the amount
of loss to the victim.
Where the aggravated felony offense
is defined by a term of imprisonment
– whether served or suspended - of at
least a year, a sentence of 364 day will
take the offense outside the aggravated felony definition. When an offense
is considered an aggravated felony
offense because of the nature of the
offense, such as drug trafficking, the
length of the sentence is irrelevant for
a removal defense. Yet other offenses,
such as fraud or tax evasion offenses,
meet the definition because of the
amount of loss to the victim. In such
cases, criminal counsel should use
restitution as a tool to ensure that the
record of conviction clearly states the
amount of loss.
For non-aggravated felony offenses,
the statutory period of good moral
character begins to accrue again from
the end of the sentence or probation period. USCIS will consider any
extenuating circumstances surrounding a conviction during the statutory
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period and, on rare occasions, will
approve a citizenship application even
if the noncitizen was convicted within
the statutory period. Criminal counsel
should preserve any information that
may constitute extenuating circumstances such as medical disorders,
domestic violence, racial profiling,
corrupt police indictments, psychological counseling or other documents
evidencing the single conviction to be
uncharacteristic of the client.
A second bite at the apple: postconviction relief
Often a noncitizen has to resort to
post-conviction relief for receiving
no advice or poor advice on the
immigration consequences of a guilty
plea. Sentence modification or vacating a conviction can be the basis to
terminate removal proceedings and
preserve a noncitizen’s right to citizenship. Criminal and immigration
counsel should collaborate to ensure
that any post conviction orders are
given full faith and credit in immigration court.
In Matter of Pickering, the Board of
Immigration Appeals (“the Board”)
held that a vacated conviction issued
solely to avoid removal will not be
given full faith and credit and the
vacation stands for immigration purposes. 23 I&N Dec. 621 (BIA 2003),
rev’d, Pickering v. Gonzalez, 465 F. 3d
263 (6th Cir. 2006). Consequently, any
vacations must have a valid statutory or constitutional basis. In re
Cota-Vargas, the Board distinguished
Pickering, stating that sentence modification is valid for immigration purposes even if the sole purpose for the
modification is to avoid deportation.
23 I&N Dec. 849 (BIA 2005)
In Padilla v. Kentucky, the United
States Supreme Court held that noncitizens had the right to effective assis-

tance of counsel. 130 S. Ct. 1473, (2010)
Jose Padilla, a permanent resident of
40 years and a Vietnam veteran, pleaded guilty to drug distribution charges
after assurance from his criminal counsel that he had nothing to worry about
because he had been in the country for
a long time. He appealed the denial
of his post-conviction relief claiming
ineffective assistance of counsel.
Writing for the majority, Justice
Stevens stated that criminal bar counsel is held to a high standard as, when
deportation consequences are truly
clear, the duty to give correct advice
is equally clear. The Supreme Court
held that criminal counsel could easily have found that Padilla would be
removed as an aggravated felon if he
pleaded guilty to drug trafficking by
reading the immigration statute. The
Court also warned criminal counsel
that remaining silent on the immigration consequences of a guilty plea

would not absolve counsel of his professional responsibility.
The Padilla victory was short-lived
in Maryland. Only a few months
later the Court of Special Appeals of
Maryland limited the application of
Padilla to prospective cases only, stating that “new” law was created in
Padilla and it would not be applied retroactively. Miller v. State, 196 Md. App.
658, 11 A. 3d 340 (2010) Mr. Miller was
seeking post-conviction relief years
after he pleaded guilty to a drug distribution offense without any warning from the court or counsel about
his imminent removal as a result of
his plea. The Padilla court went into
great detail on the well-established
Strickland standard relating to ineffective assistance of counsel.
Unlike the Miller Court, other state
courts have applied Padilla retroactively and have criticized the Maryland
Court of Special Appeals’ interpreta-

tion of Padilla. By narrowly construing Padilla, the Maryland Court of
Appeals missed an opportunity to
correct egregious harm to Maryland
youngest citizens facing the unquantifiable social cost of permanent separation from what could be the sole
breadwinning parent.
If noncitizen clients have been
denied their Sixth Amendment rights,
post-conviction relief should be filed
to preserve relief from removal and eligibility for citizenship. Concomitantly,
immigration counsel should file
motions to remand with the Board of
Immigration Appeals if a client had
a previous removal order to pursue
relief under Padilla.
Ms. Said practices immigration law in
Columbia, Maryland. She may be reached
at naima@naimasaid.com. Ms. Said-Alam
is an associate with the firm. She may be
reached at laila@naimasaid.com.
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Immigration and Healthcare Employers –
Realistic Short-term
Solutions to Staffing
Shortages
By Frances O’Connell Taylor
and Mary E. Ryan

H

ealthcare employers are facing the perfect storm: approximately 32 million new individuals will be added to the
insurance pools in the coming years, exponentially
increasing the demand for healthcare services just as approximately 78 million aging baby-boomers are living longer with
more chronic conditions that require significant healthcare
services. Add to this mix the fact that some of the most
critical healthcare professions are currently experiencing or
are expected to experience significant staffing shortages in
the coming years. According to the Institute of Medicine, the
current physician deficit will increase in the next 10 years
from 7,000 to 100,000 across all specialties. The Health
Resources and Services Administration (HRSA) of the US
Department of Health and Human Services projects a shortage of 1 million registered nurses in 2020. Similar shortfalls
are expected to affect other fields in healthcare.

14
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What is a prudent healthcare
employer to do? The correct answer
probably consists of a number of different measures, e.g., supporting educational initiatives for current staff and
for the community in general, increasing the scope of practice in some professions, and encouraging the development of new models of care. These
and other measures will, however,
take time to provide meaningful long
term relief.
In the short term, there is only
one realistic solution for employers
in need: find and employ qualified
foreign-born workers to fill the gaps
left in the workforce. Taking this
step will require healthcare employers to negotiate the enormously com16
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plex and counter-intuitive world of
immigration laws, regulations, and
bureaucracy. This article is intended
to give an overview of important
immigration concepts and to inform
employers of viable short-term solutions to staffing shortages.

Overview of Immigration
Basics

Assessing the options in the immigration system requires employers
to understand the basic landscape of
immigration law. One of the key concepts in immigration law is “status.”
People who are present in the United
States may have one of a number of
different statuses. Some are US citizens or nationals.
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Citizens are individuals who were
born in the US or were born abroad
to a qualifying US citizen; alternatively, individuals may be ‘citizens
by choice,’ i.e., naturalized pursuant
to the terms of the Immigration &
Nationality Act (INA), normally after
having held permanent resident status
for a number of years. Nationals of
the United States are individuals who
were born in outlying possessions such
as American Samoa or Swains Island.
See INA 101(a)(22), 8 USC 1101(a)(22)
and INA 308; 8 USC 1408.
People who are not citizens or
nationals of the US are considered
to be “aliens.” INA 101(a)(3); 8 USC
1101(a)(3). Foreign nationals seeking
to enter the US are generally presumed to be intending immigrants,
i.e., individuals who want to move
to the United States on a permanent
basis. In order to enter the US, foreign nationals generally must rebut
that presumption by demonstrating
that their intention is to enter the
US for a temporary stay. Individuals
who can show that their stay in the
US will be temporary are considered
to be “non-immigrants.”
In either case, any foreign national
present in the US, whether he or she
is an intending immigrant or a nonimmigrant, is required by law to register with the federal government .
INA §262; 8 USC 1302. Registration
is accomplished by applying for a
visa pursuant to INA §221(b)(8 USC
§1201(b)) or by securing the appropriate documents from the United States
Customs & Border Protection (CBP)
or Citizenship & Immigration Services
(CIS), as listed in 8 CFR 264.1.
Foreign nationals who have
obtained “lawful permanent residence” in the US are registered in
the process of obtaining permanent

residence, usually based on the sponsorship of a qualifying family member
or an employer. These individuals will
have what many people call a “green
card.” This card, Form I-551, which
long ago ceased to be green, is valid
for ten years and must be renewed
upon expiration. The card’s expiration, however, does not mean that
the person is no longer a permanent
resident. It simply means that the
card must be renewed. See 8 CFR
274a.12(a)(1).
For non-immigrants, the most common evidence of registration is the
humble Form I-94, the small card
issued to travelers upon entry to the
US. This small white card is filled
out by the foreign national and presented to the Customs and Border
Protection (CBP) inspectors at the port
of entry. The inspectors record the
foreign national’s status on that I-94
card as well as the length of time the
foreign national is allowed to remain
in the US. The inspector then generally staples the card in the foreign
national’s passport near the visa and
entry stamp.
If one can learn but one thing about
immigration law as it affects individuals who are not citizens, nationals,
or permanent residents of the US,
it is this: the I-94 card issued to the
foreign national at the port of entry,
or subsequently by the US CIS upon
an application to change or extend
status, is the single most important
US immigration document possessed
by a foreign national present in the
US temporarily.
In recording the foreign national’s
status and permitted duration of stay,
that small card sets the terms upon
which a foreign national is permitted
to be in the United States. It dictates
what the foreign national can do while
September 2011
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in the US and how long he or she
remain. When that card expires, the
person is supposed to have 1) departed from the US or 2) filed an application for a change or extension of his or
her permitted stay. See 8 CFR 274.12.
(b)(20). See also El Badrawi v. U.S., 2011
WL 1457186 (D. Conn. 2011).
Any employer considering the
options available to any particular
potential employee must start with
these questions: 1) what is the person’s current status, and 2) when does
that status expire?
Some student statuses will require
review of additional documents
beyond the I-94 card to ensure that a
foreign national’s status is still valid.
For example, students in F-1 status
not only must have a valid I-94 card
denoting F-1 status, they must also
have a valid Form I-20, certifying their
continued attendance at their school
in accordance with the terms of their
stay, i.e., generally full time study, etc.
Exchange visitors in J-1 status will
have a Form DS-2019, which certifies their continued participation in
their exchange program. Generally,
reviewing the US CIS’s Employer’s
Handbook, M-274, will provide guidance about these and other special situations. See http://www.uscis.gov/
files/form/m-274.pdf
With these important concepts in
mind, we can now review the options
available to healthcare employers to
fill staffing vacancies temporarily with
foreign-born employees.

The Options

Employers have two overall options
to consider in seeking to fill a position with a foreign national: should
the sponsorship be for a “permanent”
or a temporary period of time? Since
obtaining permanent residence gener18

Maryland Bar Journal

ally takes a significant investment of
time and resources, most employers
seek temporary employment authorization on behalf of potential employees. This is a smart choice since securing permanent residence on behalf of
some individuals could take many
years and generally an employer’s
need for services is immediate.
Employing individuals on a temporary basis also allows employers and
employees to see if the fit between
employer and employee is a good one.
If the fit is good, then the employer
can sponsor the individual for permanent residence, employing the person
in temporary status while the permanent residence process is completed.

The Temporary Options for
Employment Authorization

The INA provides a significant number of options for individuals seeking
temporarily to enter the US to work.
INA 101(a)(15); 8 USC 1101(a)(15).
The programs of general applicability
include the E, the H-1B, the J, the L-1,
the TN, and the O. Some candidates
may be able to work owing to their
possession of an employment authorization card, based on their status such
as F-1, J-2, L-2, or as an applicant for
permanent residence.
If a candidate does not already have
an employment authorization card, he
or she will generally require a sponsor
in order to obtain the authorization to
work in the US legally. If sponsorship
is required, the most likely temporary option would be the H-1B (and
the forms of H-1B created by treaty
for nationals of Chile, Singapore, and
Australia, i.e., H-1B1 and E-3). Two
statuses, E and L, are likely to be
of little value since they are for foreign traders or investors (E) or for
companies with multi-national opera-
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tions (L). Since it is rare for healthcare
employers to be multi-national companies, these programs will not offer
many opportunities to solve staffing
shortages.
More promising is the TN program
available under NAFTA, the North
American Free Trade Agreement,
which allows healthcare employees to
sponsor citizens of Mexico or Canada
for TN status, allowing them to work
for sponsoring employers in qualifying positions. Qualifying positions,
listed in Appendix 1603.D.1 to Annex
1603 of NAFTA, include dentists, dietitians, medical technologists, nutritionists, occupational therapists, pharmacists, physicians (solely for teaching or
research positions), physio-therapists,
physical therapists, psychologists,
recreational therapists, or registered
nurses. See 8 C.F.R. §214.6(c). The process can be fairly streamlined and has
the added benefit of not being limited
to any specified total period of time,
but it is applicable solely to potential
employees who are citizens of Mexico
and Canada.
Employers may also seek O status for certain workers who are of
“extraordinary ability” in the sciences.
INA §101(a)(15)(O); 8 USC 1101(a)(15)
(O). Extraordinary ability is defined
by regulation as “[a] level of expertise
indicating that the person is one of the
small percentage who have arisen to
the very top of the field of endeavor.”
See 8 C.F.R. §214.2(o)(3)(ii). This category will, therefore, be limited to very
few workers, making it of little utility
to most employers.
Because of the limitations inherent in each of these programs, most
employers turn to the H-1B program
to staff their professional and administrative positions.

Temporary Employment
Authorization under the
H-1B Program

The H-1B program permits employers
to file petitions seeking authorization
for individuals to work in positions
that require a bachelor’s degree or
its equivalent or higher, as long as
the candidate, also called “the beneficiary,” has the required degree or its
equivalent. This status permits healthcare employers to secure employment
authorization for qualified physicians,
physical therapists , occupational therapists, pharmacists, medical technologists, advance practice nurses, and
other professions, including administrative positions, that require a bachelor’s degree or higher in order to
qualify for the position.
If practicing the profession requires
a license, the beneficiary must gener-

ally have the license before the petition can be filed. Physicians educated
abroad who are being sponsored for
H-1B status must also meet special
requirements. They must have secured
certification of their credentials from
the Educational Commission for
Foreign Medical Graduates (ECFMG)
and have completed the USMLE
licensing exams before the petition
can be filed.
H-1B status is generally available
for only six years, after which time,
the worker will have to stop working
and either depart the US or change to
another status, a new status that will
generally not permit continued work.
Employers can extend this six year
period and avoid losing the particular
employee by sponsoring the individual for permanent residence at least a
year before requesting an extension of

the employee’s H status beyond the
six year limit.
There are several other limitations
on the program’s usefulness. First,
many vital positions do not require
a bachelor’s degree. Presently, registered nurses (RNs) can practice
nursing without a bachelor’s degree.
Requiring a bachelor of science in
nursing (BSN) is not “industry standard” and only those employers who
routinely require a BSN for their RNs
can use the H-1B program.
Second, the program is limited to
65,000 slots per October 1st through
September 30th fiscal year. By April of
2007, all 65,000 slots for the 2008 fiscal year (which started the following
October 1st) were gone. The 2009 allocation was gone by the first week of
April of 2008. Only when the economy
weakened did the allocation remain
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past the October start date, running
out in December of 2009 for FY 2010
and in February of 2011 for FY 2011.
The only way to avoid being left out in
the cold once the allocation is exhausted is for employers to document their
entitlement to an exemption from the
annual limit.
“Exempt” institutions are entities
that are “institutions of higher education,” as defined in section 101(a) of
the Higher Education Act of 1965 (20
USC 1001(a)); are “related or affiliated” nonprofit entities; or qualifying
nonprofit or governmental research
organizations. Recent interpretations
by CIS confirm that it is seeking to
take a narrow view of the statutory
term “affiliated,” requiring even organizations that are affiliated through,
for example, the joint operation of
medical residency programs, to have
joint boards of directors or other
indicia of actual joint ownership.
Clearly, this sort of interpretation
limits the exemption to relatively few
healthcare employers and makes the
H-1B of little value for many employers, once the annual allocation has
been exhausted.
Apart from these practical issues,
20
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the H-1B program involves a detailed
regulatory scheme, implemented by
the US Department of Labor (DOL)
setting the conditions under which
H-1B workers can be employed.
One of the necessary filings in an
H-1B petition is a document called a
“labor condition application” (LCA).
INA §212(n)(1); 8 USC 1182(n)(1).
Employers seeking to employ H-1B
workers must agree to adhere to certain conditions regarding the beneficiary’s employment. Specifically, the
LCA regulations require employers
to do the following:
1. Pay the “required wage”;
2. Provide the workers with
working conditions (e.g. hours,
shifts, vacations, etc.) that will
not adversely affect the working conditions of similarly
employed workers;
3. Ensure that there is no strike,
lockout, or work stoppage
in the same occupational
classification at the place of
employment at the time the
LCA is filed;
4. Notify its U.S. workers that
it intends to hire an H-1B
worker; and
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Provide the H-1B worker with a
copy of the certified LCA by the
first day on which the foreign
worker begins to work.
See 20 CFR 655.700, et seq.
The ‘required wage’ referred to in
the DOL’s regulations is the higher
figure of the “actual wage,” i.e., the
rate the employer pays to all other
individuals with similar experience
and qualifications who are performing the same job, or the “prevailing
wage,” i.e., the wage that is paid
to workers in the same occupational
classification in the area of intended
employment at the time the application is filed. (The prevailing wage
can be obtained online from the US
DOL’s Online Wage Library at http://
www.flcdatacenter.com. “Safe harbor”
wages can be obtained from the US
DOL’s iCERT system by filing a prevailing wage request describing the
position being offered to the foreign
national. See http://icert.doleta.gov. )
In some instances, the wages
required by these systems are out of
line with the wages actually being
paid to similarly qualified workers
in the area of intended employment.
This mismatch requires employers to
undertake a wage fight with the DOL
or to abandon the effort to employ the
particular foreign worker.
The DOL also has made it plain
that the expenses of sponsoring foreign workers for H-1B status is an
employer expense which cannot be
paid by the foreign worker. 20 CFR
655.731(c)(9)(ii) and 655.731(c)(9)
(iii)(C). If an H-1B worker pays the
expenses (legal fees, costs, and/or
filing fees associated with preparing or filing an H-1B petition), that
worker may file a complaint with
the DOL and require the employer to
reimburse the employee for any and

all sums paid. See 20 CFR 655.731(c)
(11) and 20 CFR 655.806(a). Thus, an
employee who paid an excessive sum
for a routine H-1B filing, would be
entitled to recoup every penny from
the employer, simply by filing a complaint with the DOL.
In light of this, and that H-1B filings make numerous consequential
representations of an employer’s
intention and of pertinent facts, prudent employers will control the H-1B
process, by selecting and employing
counsel, rather than leaving this critical decision to the foreign national.
Given the increase in ‘fraud’ investigations, seeking to confirm that the
foreign national is employed in accordance with the representations in the
petition and is being paid the stated
wage, the stakes are quite high.
A little more than a year ago, the

DOL fined one employer, Peri Software
Solutions, $439,000 for alleged violations of the H-1B program and is
pursuing a claim of $1.4 million for
back-pay liability. The other agency
adjudicating H-1B issues, the US CIS,
has created a Fraud Detection and
National Security Directorate (FDNS).
The FDNS Directorate has inaugurated
a new program, the “Administrative
Site Visit and Verification Program,”
in which the FDNS inspectors conduct unannounced site inspections to
verify information contained in petitions filed on behalf of various foreign
nationals. See http://www.uscis.gov/
portal/site/uscis/menuitem.5af9bb95
919f35e66f614176543f6d1a/?vgnextoi
d=836d7b8a96aa7210VgnVCM100000
082ca60aRCRD&vgnextchannel=6696
5ddca7977210VgnVCM100000082ca60
aRCRD

An unsuccessful site visit can
prompt the FDNS Directorate to refer
the employer for an administrative
inquiry or referral the employer to US
Immigration and Customs Enforcement
for criminal investigation. Id. These
developments make it clear now, more
than ever, that preparing and submitting immigration petitions involves
critical representations and undertakings on behalf of an employer. If there
ever was a time in which preparing
immigration filings could be characterized as just ‘filling out papers,’ that
time is long since gone.
Ms. Taylor and Ms. Ryan are members
of the law firm Taylor & Ryan, LLC,
and practice immigration law. They
may be reached, respectively, at
ftaylor@taylor-ryan.com and
mryan@taylor-ryan.com.
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let the

games
begin!
Nonimmigrant
Visa Options for
Foreign Athletes

By Edward W. Neufville, III

F

oreign athletes seeking to temporarily enter the United States
to work and compete within their
respectively athletic disciplines
have two nonimmigrant visa
options available to them. They can seek
either an O or a P nonimmigrant visa. These
visa categories are commonly referred to
as O and P in reference to the Immigration
and Nationality Act (“INA”) sections where
they are found.
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Under Section 101(a)(15)(o)(i) of
the INA, a foreign athlete may seek
to enter the United States temporarily by obtaining an O nonimmigrant
visa and being classified as a foreign
national who has extraordinary ability in his or her athletic ability. The
athlete must prove his extraordinary
ability by demonstrating sustained
national or international acclaim and
that she is coming temporarily to the
United States to continue work in the
area of expertise.
Section 101(a)(15)(p) of the INA
allows a foreign athlete, who has
an un-abandoned foreign residence,
to temporarily come to the United
States on a P-1 visa to perform services for an employer or a sponsor as an internationally recognized
athlete, individually, or as part of
a group or team, or member of an
internationally recognized entertainment group.
This article summarizes the basic
requirements of the O and P nonim24
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migrant visas for athletes seeking to
come to the United States. In no particular order of preference, this article
discusses the O nonimmigrant visa
requirements and then the P nonimmigrant visa.

Overview of the O Nonimmigrant Visa Category

A. Filing the O Nonimmigrant
Worker Petition
The Code of Federal Regulations
allows a United States employer to
file a nonimmigrant worker petition
with the United States Citizenship
and Immigration Services (“USCIS”)
not more than one year before the
actual need for the athlete’s service. 8 C.F.R. Section 214.2(o)(2)(i).
The employer must submit with the
petition (1) evidence of the athlete’s
extraordinary ability or achievement,
(2) copies of any written contracts
between the petitioner and the athlete or, if there is no written contract,
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a summary of the term of oral agreement under which the athlete will
be employed, (3) an explanation of
the nature of the events or activities,
the beginning and ending dates for
the events or activities, and a copy
of any itinerary for the events, or
activities, and (4) a written advisory opinion (s) from the appropriate
consulting entity or entities. 8 C.F.R.
Section 214.2(o)(2)(iii).
As defined by the regulations, the
appropriate consulting entity or entities for an O-1 foreign national of
extraordinary ability can include a
peer group in the area of the athlete’s
ability (which may include a labor
organization) or a person or persons
with expertise in the areas of the foreign national’s ability. 8 C.F.R. Section
214.2(o)(5)(ii). The supporting documentations must reflect the nature of
the athlete’s achievement and must be
executed by an officer or responsible
person employed by the institution,
firm, establishment, or organization
where the work is performed. 8 C.F.R.
Section 214.2 (o)(2)(iii).
If there are any material changes in
the terms and conditions of employment or the athlete’s eligibility as
specified in the original petition, the
employer must file an amended petition to reflect the applicable changes.
8 C.F.R. Section 214.2(o)(2)(iv)(D).
The regulations allow the athlete to
work concurrently for more than one
employer within the same time period. However, each employer must
file a separate nonimmigrant petition. 8 C.F.R. Section 214.2(o)(2)(iv)
(B). After the approval of the petition
and while she is in the United States,
if the athlete seeks to change employers, the new employer is required to
file a new petition and request an
extension of the athlete’s period of
authorized stay in the United States.

8 C.F.R. Section 214.2(o)(2)(iv)(C).
In the case of a professional athlete
who is traded from one organization
to another, the athlete’s employment
authorization will continue for a period
of thirty days after acquisition by the
new organization, and in which time
the new organization will be required
to file a new nonimmigrant worker
petition. 8 C.F.R. Section 214.2(o)(2)(iv)
(G). The athlete’s employment authorization will continue after the thirty
days if the petition is timely filed and
will remain current until the successful adjudication of the petition. Id. If
the new petition is not filed within
the required thirty days, the athlete’s
employment authorization will end
automatically. Id.
An approved O nonimmigrant visa
will be approved for a period of time
determined by the Director that is
necessary to accomplish the event
or activity, but the duration of the
approval will not exceed three years.
8 C.F.R. Section 214.2(o)(6)(iii). An
approved permanent labor certificate
or a pending “green card” application will not serve as a basis for the
denial of a foreign athlete’s petition
for an O-1 visa, a request to extend
the O visa or the athlete’s application
for admission in the United States. 8
C.F.R. Section 214.2(o)(13).
B. Proving Extraordinary Ability or
Achievement
An O-1 nonimmigrant visa petition
must be accompanied by evidence
that the work which the foreign athlete
is coming to continue in the United
States is in the area of extraordinary
ability, and that the athlete meets the
criteria. 8 C.F.R. Section 214.2(o)(3)
(i). Extraordinary ability in the field
of athletics means a level of expertise
indicating that the person is one of the
small percentage who have arisen to

the very top of the field of endeavor. 8
C.F.R. Section 214.2(o)(3)(ii).
The athlete must demonstrate
sustained national or international
acclaim and recognition for achievements in the field of expertise by providing evidence of receipt of a major,
internationally recognized award,
along the lines of an Olympic medal.
8 C.F.R. Section 214.2(o)(3)(iii)(A). If
such awards are not available, the
athlete is required to submit at lease
three of the following:
• documentation of nationally or
internationally recognized prizes
or awards for excellence in the
filed of endeavor;
• evidence of membership in associations in the field for which classification is sought, which required
outstanding achievements of their
members, as judged by recognized
national or international experts
in their disciplines or fields;
• published material in professional or major trade publications or
major media about the athlete,
relating to the athlete’s work in
the field for which classification
is sought, which shall include the
title, date, and author of such published material, and any necessary
translations;
• evidence of the athlete’s participation on a panel or individually, as
a judge of the work of others in
the same or in an allied field of
specialization to that for which
classification is sought;
• evidence of the alien’s scientific,
scholarly, or business-related contribution of major significance in
the field;

• evidence of the alien’s authorship
of scholarly articles in the filed,
in professional journals, or other
major media;
• evidence that the alien has been
employed in a critical or essential capacity for organizations and
establishments that have a distinguished reputation; and
• evidence that the alien has either
commanded a high salary or will
command a high salary or other
remuneration for services, evidence by contracts or other reliable evidence.
8 C.F.R. Section 214.2(o)(3)(iii)(B).
If the above-referenced criteria do
not apply to the athlete’s occupation, comparable evidence may be
submitted in order to establish the
athlete’s eligibility.
C. Petition for an O-2 accompanying
foreign national
The INA allows a foreign national
to accompany a foreign athlete to
provide essential support and to
assist in the athletic performance.
INA Section 101(a)(15)(O)(ii), 8
C.F.R. Section 214.2(o)(4)(i). The foreign national is classified as an O-2
nonimmigrant.
The foreign national must be coming temporarily to the United States
solely to assist in the athletic performance of the athlete. The O-2 nonimmigrant must demonstrate that he
is (1) an integral part of the actual
performance or events and possess
critical skills and experience with
the athlete that are not of a general
nature and which are not possessed
by others. 8 C.F.R. Section 214.2(o)
((1)(B)(1).
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status in any way by virtue of her participation in a strike or other labor dispute
involving a work stoppage of workers,
and she will be subject to deportation if
she violates her nonimmigrant status or
remains in the United States after her
authorized period of stay has expired. 8
C.F.R. Section 214.2(o)(14).

Herbert Kratky / Shutterstock.com

Overview of the P Nonimmigrant Visa Category

D. Effect of a strike on an O nonimmigrant visa
If the Secretary of Labor certifies to
the USCIS that a strike or other labor
dispute involving a work stoppage
is in progress in the occupation and
at the place where the athlete is to be
employed, and that the employment
of the athlete would adversely affect
the wages and working conditions
of U.S. Citizens and lawful resident
workers: (1) the petition for O visa
classification shall be denied, or (2) if
the petition has been approved, but
the foreign athlete has not yet entered
the United States or has entered the
United States but has not commenced
employment, the approval of the petition is automatically suspended, and
the application for admission on the
26
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basis of the petition shall be denied.
If there a strike or labor dispute
involving work stoppage in progress,
but the strike or other labor dispute is
not certified, the USCIS shall not deny
the petition or suspend an approved
petition. If the athlete has already commenced employment, and is participating in a strike or labor dispute, whether
or not such dispute or strike has been
certified by the Secretary of Labor, the
athlete shall not be deemed to be failing
to maintain her status solely on account
of past, present, or future participation
in a strike or other labor dispute involving a work stoppage of workers.
However, the athlete will remain subject to all applicable provisions of the
INA and regulations. Furthermore, the
USCIS will not modify or extend her
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A. Filing a P-1 Nonimmigrant
Worker Petition
A foreign athlete seeking to enter
the United States under the P-1 nonimmigrant visa category must file
a petition on Form I-129, Petition
for Nonimmigrant worker. 8 C.F.R.
Section 214.2(p)(2)(i). The P-1 nonimmigrant category, as it relates to
a foreign athlete, refers to a foreign
national coming temporarily to the
United States to perform at a specific athletic competition as an athlete,
individually, or as part of a group or
team, at an internationally recognized
level of performance.
The petition must be accompanied
by evidence that athlete is an international recognized athlete, and must
include copies of any written contracts
between the petitioner and the alien
beneficiary or, if there is no written
contract, a summary of the terms of
the oral agreement under which the
foreign athlete will be employed. The
petition must also include an explanation of the nature of the events or
activities, the beginning and ending
dates for the events or activities, and
a copy of any itinerary for the events,
or activities, and a written consultation from a labor organization that has
expertise in the area of the athlete’s
sport. 8 C.F.R. Section 214.2(p)(2)(ii).
The USCIS will approve a P-1 nonimmigrant petition only for a period
up to five years. 8 C.FR. Section

214.2(p)(8)(iii)(A). A P-1 nonimmigrant petition for an athletic team
will be approved for a period of time
determined by the Director but not
to exceed one year. Id. An approved
permanent labor certificate or a pending immigrant visa application will
not serve as a basis for the denial of
a foreign athlete’s petition for an P-1
visa, a request to extend the P visa or
the athlete’s application for admission in the United States. 8 C.F.R.
Section 214.2(p)(15).
B. Criteria and documentary requirements for P-1 Athletes
A P-1 athlete must have an internationally recognized reputation as an
international athlete or he or she must
be a member of a foreign team that
is internationally recognized. 8 C.F.R.
Section 214.2(p)(4)(ii). The athlete or
team must be coming to the United
States to participate in an athletic competition which has a distinguished
reputation and which requires participation of an athlete or athletic team
that has an international reputation. 8
C.F.R. Section 214.2(p)(4)(ii)(A).
Internationally recognized is
defined as having a high level of
achievement in a field evidenced
by a degree of skill and recognition
substantially above that ordinarily
encountered, to the extent that such
achievement is renowned, leading, or
well-known in more than one country. A petition for an athletic team
must be accompanied by evidence
that the team as a unit has achieved
international recognition in its sport.
Each member of the team is accorded
P-1 classification based on the international reputation of the team.
A petition for an athlete who will
compete individually or as a member
of a U.S. team must be accompanied by
evidence that the athlete has achieved

international recognition in the sport
based on his or her reputation. 8 C.F.R.
Section 214.2(p)(4)(ii)(A). The petition
for either a P-1 individual athlete or
an athletic team shall include: (1) a
tendered contract with a major United
States sports league or team, or a tendered contract in an individual sport
commensurate with international recognition in that sport, if such contracts
are normally executed in the sport,
and (2) documentation of at least two
of the following:
• evidence of having participated
to a significant extent in a prior
season with a major United Sports
league;
• evidence of having participated in
international competition with a
national team;
• evidence of having participated to
a significant extent in a prior season for a U.S. college or university
in intercollegiate competition;
• a written statement from an official of a major U.S. sports league
or an official of the governing
body of the sport which details
how the alien or team is internationally recognized;
• a written statement from a member of the sports media or a recognized expert in the sport which
details how the alien or team is
internationally recognized;
• evidence that the individual or
team is ranked if the sport has
international rankings; or
• evidence that the alien or team
has received a significant honor
or award in the sport. 8 C.F.R.
Section 214.2(p)(4)(ii)(B).

C. P-1 for Essential Support Staff
An essential support foreign national may be granted P-1 classification
based on a support relationship with
an individual P-1 athlete, P-1 athlete team, or a P-1 entertainment
group. A petition for P-1 essential
support personnel must be accompanied by: (1) a consultation from a
labor organization with expertise in
the area of the foreign national’s skill;
(2) statement describing the foreign
national(s) prior essentiality, critical
skills, and experience with the athlete
(s); and (3) a copy of the written contract or a summary of the terms of the
oral agreement between the foreign
national(s) and the employer. 8 C.F.R.
Section 214.2(p)(4)(iv).
D. Effect of a strike on a P-1 nonimmigrant worker petition
The P-1 nonimmigrant petition is
subject to the same requirements as
described under the effects of strike on
an O nonimmigrant worker petition.
The regulations governing the effect
of a strike on a P-1 nonimmigrant
worker petition are found at 8 C.F.R.
Section 214.2(p)(16).

Conclusion

Immigration law is complex and attention to detail is of the utmost importance. In the cases of professional athletes and extraordinary ability athletes,
time is of the essence. A misstep on the
part of the immigration attorney could
prove futile to an athlete’s professional
career. Acquiring the basic knowledge
and a solid foundation the different
visa categories will make you more
valuable to your client.
Mr. Neufville, practices a wide variety of
complex international and immigrationrelated cases at the Law Office of Edward
W. Neufville, III, LLC. He can be reached at
Edward@neufvillelaw.com
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Vacating

Affidavit
Judgments
When

Notice
is WrongRULE 3-306(d)
By Eric H. Singer
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Sometimes, judicial or administrative
bureaucracies’ own confusion about legal
standards become so deeply engrained that
it ends up manifesting itself in widely used
notices that actually misinform the whole world
as to the applicable law, with sweeping, and
unintended, consequences.
For over at least 20 years now,
defendants on the losing end of an
affidavit judgment in our state district
courts have received a post-judgment
notice, inviting them “to file,” within
30 days after the date of the judgment, “a motion to vacate judgment,
stating a legal and factual basis for
a defense.” And, in fact, in line with
such an invitation, many a defendant
will file such a motion – and a slim,
or indeed, a frivolous one at that –
denying, for example, that he or she
actually owes the specific amount of
money entered in the judgment, or
claiming that somebody else is really
responsible for the debt, or disputing
the adequacy or quality of the goods
or services rendered to him or her.
Further, many a district court judge
will liberally vacate the affidavit judgment in such circumstances.
Without carrying any brief whatsoever for the creditors’ bar, I submit
that the notice and the commonplace
subsequent practice are at complete
odds with the applicable rules, which
seem to have gone unnoticed, includ-

ing by, with all due respect, the administrative office of the District Court of
Maryland that issues such notices.
Rule 3-306 is the starting point,
but notably not the ending point, for
the rules governing affidavit judgments and how they may be vacated.
When a plaintiff files an action for
money damages on affidavit, and the
defendant fails to file a timely notice
of intention to defend, the district
court judge has a few options. Among
them: if the defendant shows up at
the last minute at the merits hearing,
and the defendant can show the court
that he or she may have a meritorious
defense, the court must deny the affidavit judgment and set in a new time
for a merits hearing.
If, however, as is commonly the
case, the defendant either shows up
and cannot establish that he or she
may have a meritorious defense, or
no-shows altogether, and the judge
believes that that the plaintiff’s pleading and documentary evidence suffice
for judgment, the court must grant the
affidavit judgment. Rule 3-306(b).

After the affidavit judgment is
entered, the clerk of the district court
is required, under Rule 3-306(d), to
send the parties a notice. It is supposed to send the defendant a notice
“of the right to file a motion to vacate
the judgment within 30 days after its
entry pursuant to Rule 3-535(a).” The
rule says nothing whatsoever about
advising the defendant of being able
to move to vacate on the grounds of
stating a “a legal and factual basis for
a defense” -- the words contained in
the notice for over two decades. And
the notice contains no reference, furthermore, to Rule 3-535(a).
But it should. That is because there
normally is, or should be, a world of
difference between what the former
phrase, “legal and factual basis for a
defense,” implies or would allow for,
and the grounds for vacating an affidavit judgment actually contemplated
under Rule 3-535(a).
Rule 3-535(a) provides, “On motion
of any party filed within 30 days
after entry of judgment, the court may
exercise revisory power and control
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over the judgment and may take any
action that it could have taken under
Rule 3-534.”
Rule 3-534, in turns, provides as
follows:
On motion of any party filed
within 10 days of after entry of
judgment, the court may open the
judgment to receive additional evidence, may amend its findings of
its statement of reasons for the
decision, may set forth additional findings or reasons, may enter
new findings or new reasons, may
amend the judgment, or may enter
a new judgment. A motion to alter
or amend may be joined with a
motion for a new trial.
Rule 3-534 is derived, according to
its “source” note, “from the 1983 version of Fed. R. Civ. P. 52(b) and the
1966 version of Fed. R. Civ. P. 59(a).”
So is its Circuit Court cousin, Rule
2-534, although, strangely, no reported
Maryland case applying Rules 3-534
or 2-534 has ever drawn upon these
federal rules as sources for guidance.
The 1983 version of Fed. R. Civ. P.
52(b) provides, in relevant part:
Upon motion of a party not later
than 10 days after entry of judgment, the court may amend its
findings – or make additional findings – and may amend the judgment accordingly. The motion may
be made with a motion for a new
trial pursuant to Rule 59.
The 1966 version of Fed. R. Civ. P.
59(a) reads, in relevant part:
On a motion for a new trial in
an action tried without a jury, the
court may open the judgment if
one has been entered, take additional testimony, amend findings
of facts and conclusions of law or
30
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make new findings and conclusions, and direct the entry of a new
judgment.
Because 3-534 is “derived from the
federal rule[s], judicial interpretations
of the federal rule should be “persuasive as to the meaning and proper
application of the Maryland rule.”
, 330 Md. 726, 739, n. 8 (1993). They
are not binding, of course. But when
the language of the Maryland rule is
identical to the federal rule or, as is the
case here, a take-off on, or a substantial amalgam of the identical wording
of the federal rules, it is rare indeed
to find an instance in which our state
courts have heeded the federal interpretations.
The recognized grounds for a successful motion under Fed. R. Civ. P.
Rule 52(b) include “‘manifest error of
fact or law’ by the trial court, ‘newly
discovered evidence,’ or a ‘change in
the law.’” , 834 F. Supp. 298, 302 (E.D.
Wisc. 1993). Under Rule 52(b), a party
may not seek to introduce evidence
that was previously available. , 831 F.
Supp. 167, 173 (S.D. N.Y. 1993), , , 52
F.3d 1172 (2nd Cir. 1995). Parties cannot avail themselves of Rule 52(b) “to
relitigate old issues, to advance new
theories, or to rehear the merits of a
case.” , 289 F. Supp. 2d 555, 561 (D.
N.J. 2003).
Similarly, under Fed. R. Civ. P. Rule
59(a), regarding amending, including vacating, a judgment, the other
federal source for Maryland Rule
3-534, the moving party must show
that the court has made a manifest
error of law or fact, or it must show
that newly discovered or previously unavailable evidence exists that
would probably produce a different
outcome. , 986 F. Supp. 114, 117 (N.D.
N.Y. 1997), in part, in part, 178 F.3d
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114 (2nd Cir. 1999); , 426 F.2d 174, 180
(6th Cir. 1970).
Thus, with the federal rules as an
interpretive guide, merely stating “a
legal and factual basis for a defense,”
as the District Court notices have
long-invited, should not pass muster,
in most cases, to vacate an alreadyentered affidavit judgment.
There could be exceptions, of
course. For example, where the party
against whom an affidavit judgment
has been entered asserts a legal basis
for a complete or partial defense that
should or could have been evident
to the judge -- such as , illegality, the
running of the statute of limitations,
or the failure of the affiant to have
properly documented an attorney’s
fees component of the affidavit judgment under , 133 Md. App. 583, 624-26
(2000) -- he may be able to claim the
judgment, or part of it, does indeed
reflect a error of law, and vacating
the judgment may be merited.
Or perhaps she can show that the
signature to a particular contract that
forms the basis for the affidavit judgment against her is patently not hers,
as the trial judge should have gathered
from the evidence before it – what may
be a error of fact. For other factuallydriven defenses, however, she should
be required to show that she could not
have reasonably presented such facts
earlier -- when her notice to defend
was due to be filed, or before the trial
date, when affidavit judgment was
entered.
Most of the time, I submit, such
a party will be unable to meet the
rigorous standards that the district
courts have overlooked but which
Rule 3-306(d) and Rule 3-534 were
intended to impose in view of the
compelling interest in the finality of
litigation. That would mean that far

fewer motions to vacate would be
granted and hence a smaller District
Court docket.
How did what I contend to be a
major error in the notices sent out
by the District Court after entry of
affidavit judgments come about? It
appears that the notices are based on
a confusion that those who have lost
by “affidavit judgment” lost, instead,
by “default judgment,” and therefore
that it would be appropriate to graft
on to the Rule 3-306(d) notice the same
language that appears with respect
to vacating default judgments in the
Circuit Court under Rule 2-613(d):
“The defendant may move to vacate
the order of default within 30 days
after its entry. The motion shall state
the reasons for the failure to plead
and the legal and factual basis for the
defense to the claim.”
But that language does not even
appear in Rule 3-509 -- the District
Court rule that pertains to default
judgments -- and of course, an affidavit judgment is a different animal
from a default judgment in the first
place, so borrowing that language
makes no sense.
Or maybe District Court administrators got tangled in the language
found earlier in Rule 3-306 itself that
precludes of an affidavit judgment;
namely, “[i]f the defendant appears
in court at the time set for trial and
it is established to the court’s satisfaction that the defendant may have
a defense, the court shall deny the
demand for judgment on affidavit.”
But that “puts the cart before the
horse,” because Rule 3-306(d) presumes that an affidavit judgment has
already been properly entered, and
now the defendant’s burden is to it
-- not it by appearing at trial, notwithstanding a failure to timely file a

notice of intention to defend, in order
to demonstrate a reasonably likely
meritorious defense.
We may never know the source of
the error on the part of those who
set up the template for the notice at
issue, but it does seem to be an error
nevertheless -- a substantial departure from what was intended under
the relevant rules.
If Rule 3-535(a) is supposed to control, however, does the erroneous language itself in the District Court notices offer no shelter to those who have
lost by affidavit judgment pending a
correction by District Court administrators -- that is, until the notice
reads, consistent with Rule 3-306(d),
that “the defendant has until [insert
date] to file a motion to vacate pursuant to Rule 3-535(a)”? Imagine, in
other words, that on a hearing on a
client’s motion to vacate an affidavit
judgment in which you have set forth
a simple “factual and legal defense”
-- e.g., “my client does not actually
owe Citibank that amount of credit
card debt for which judgment was
entered” – the District Judge said to
you, surprisingly, “I don’t care what
the language of the notice says; I go
by Rule 3-535(a), counselor.” Are you
out of luck?
Without carrying any brief whatsoever for the debtors’ bar this time, I
submit the threshold answer, at least,
should be “no.” The relevant legal
doctrine underlying the debtor’s claim
in this sort of “misleading notice from
the government” scenario is that of
equitable estoppel. , , 858 F. Supp. 11,
12 (D. R.I. 1994).
If you were in an Article III district
court in the Fourth Circuit, you will
likely be “out of luck” because in
federal law, for a private litigant to
invoke the doctrine vis-à-vis a gov-

ernment-issued notice or form, “the
party claiming the estoppel must have
relied upon the government’s conduct . . . the government must have
engaged in ‘affirmative misconduct.’”
at 12 (emphasis added). And in the
Fourth Circuit, it is probably the case
that the all-important factor of “affirmative misconduct” means an authorized, incorrect written representation
“going beyond mere negligence. . .” ,
898 F. Supp. 320, 323 (E.D.N.C. 1995)
(interpreting , 20 F.3d 104, 112 n.19
(1994)). The notice sent “pursuant” to
Rule 3-306(d) is now erroneous, but it
is not clear that it qualifies as anything
other than negligent.
But you are not in federal court.
And Maryland’s state law of equitable
estoppel, which does not require the
Fourth Circuit’s particular showing of
“affirmative misconduct,” may prove
more available to the affidavit judgment debtor pending a correction in
the Rule 3-306(d) notice by the administration offices of the District Court.
The notice appears – and is – official,
and thus binding; it is not an off-thecuff piece of advice from an obscure
clerk. ., , 268 Md. 32, 63 (1972).
That the error in it may be simply negligent is irrelevant. The current notice does not advert to Rule
3-535(a) in any way or otherwise
hint at its more rigorous standards; it
affirmatively and misleadingly posits
a different standard for moving to
vacate upon which one could plausibly claim reasonable reliance. , , 502 F.
Supp. 213, 227 (D. Md. 1980) (applying Maryland law).
Mr. Singer practices immigration law
and appellate litigation in Bethesda,
Maryland. He can be reached at
eric@eslegal.net.
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C

onsistent with the history of the United States as a

nation of immigrants, foreign nationals continue to
immigrate to the US seeking a better life or reunifica-

tion with family members. As the nation diversifies,

so too does the number of legal issues associated with immigration.

The 2010 US population census indicated that 12 percent of the population, 36.7 million, is comprised of foreign nationals. The State of
Maryland ranks 15th in the country for total population of foreign

nationals residing in the state, with the majority of the foreign born
located in Montgomery and Prince George’s Counties.

Concurrent with the increase in foreign nationals is a nationwide

By Danielle L. C. Beach

surge in anti-immigration sentiment resulting in an

unprecedented push by the Obama Administration

to accelerate the number of individuals deported from the United

States. The Obama administration deported 392,862 people in the
fiscal year ending. On the other hand, in May 2011 President Obama
stated, “ we need to stop punishing innocent young people for the
actions of their parents”.

Immigration Law-

Impact on Maryland
Children and Families
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The United States Immigration and
Customs Enforcement (ICE) made deportation of criminal aliens a priority by
establishing the “Secure Communities”
program. Through the program, ICE
works with local law enforcement
agencies to identify foreign nationals
arrested in the United States. Currently,
all counties in Maryland participate
in Secure Communities also know as
287(g) program, except for Baltimore and
Montgomery County. While the goal of
the program is to remove criminal aliens
from the US, the consequence is that over
60 percent of individuals are not engaged
in any criminal activity. Agencies are
placing an inordinate effort on removing
all undocumented people.
This article identifies areas of immigration law that impact children and
families, including legal issues that arise
from the intersection of immigration
and domestic relations law, such as
marriage, adoption, and child custody.
34
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It also addresses relief available under
immigration law for victims of domestic
violence. The information in this article
is intended for general practitioners
or family law attorneys who confront
immigration issues in their practice.
Every foreign national, including legal
permanent residents, may be subject
to removal proceedings regardless of
their legal status or length of time in the
United States.

I. Immigration Law
and Children

A. U.S. Citizen Children with
Undocumented Parents
Removal shatters family unity and
community cohesion. According to the
2010 census, 11 percent of the US population, 33 million, have at least one
foreign national parent. The University
of California Law School conducted a
study indicating that legal permanent
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residents (LPR) make up nearly 10
percent of individuals deported from
the United States separating more than
100,000 children from their parents.
Under the Fourteenth Amendment
to the Constitution, a child born in the
United States is a citizen regardless
of whether the parents entered without authorization. A “child,” under the
Immigration and Nationality Act (INA),
is defined as an unmarried person
under 21 years of age born in wedlock. 8
U.S.C. §101. Contrary to common belief,
a US citizen child is not an “anchor” easily allowing illegal parents to gain legal
status in the United States. Immigration
laws are strict and provide that a US
citizen may only petition for a parent
upon reaching the age of 21.
In those limited circumstances where
a US citizen child under 21 may be of
assistance to the parent, the parent must
establish continuous physical presence
in the US for at least 10 years, have no
criminal convictions, and convince a federal immigration judge that the parent’s
removal would cause the child “exceptional and extremely unusual hardship”
beyond that which is normally associated
with a parent’s removal. INA § 240(A)(b)
In Matter of Ige, the Board of Immigration
Appeals held that any extreme hardship
resulting in a parents’ decision to leave
their child in the United States following an order of deportation is a result
of parental choice not a result of the
deportation. 20 I&N Dec. 880 (BIA 1994).
Deprivation of the care and comfort of
biological parents does not amount to a
sufficient hardship.
B. Unaccompanied Minors
Every year thousands of minors come to
the United States unaccompanied by an
adult. Unaccompanied children (UAC)
often leave their native country to join
family members in the US or to escape
abuse, persecution or exploitation.

Some are smuggled into the country for
labor or commercial sex exploitation.
Absent a parent or legal guardian in the
United States, unaccompanied children
are detained in centers overseen by the
US Department of Health and Human
Services. While some minors are legally
admitted as refugees, and may subsequently apply for permanent residency, these unaccompanied children
must first appear before an Immigration
Judge for removal proceedings.
Some UACs may claim a right to
remain in the US based on asylum
or other humanitarian grounds. The
immigration court in Baltimore recognized the special needs of minors and
established a unique “children’s court”
for UACs. Currently there is a high
demand for pro bono attorneys willing
to represent these children.
C. Special Juvenile Immigrants
Children committed to long term foster
care in the US due to abuse, neglect,
or abandonment are eligible for LPR
status as a “special immigrant juvenile”
(SIJS). To qualify, the applicant must be
unmarried, under the age of 21, declared
dependent by a juvenile court or placed
in legal custody of a state agency, and
continue to be eligible for long term foster care. Immigration and Nationality
Act 8 U.S.C. 101(a)(27)(J). The state court
must determine that reunification with
either parent is neither viable nor is it
in the child’s best interest to return to
his or her home country. Once the court
makes this finding, the child’s representative may file a petition with the US
Citizenship and Immigration Services
(CIS) for LPR status. The statute specifically precludes the child’s parent
from receiving any immigration benefit
based on the child’s status.
Children are ineligible for SIJS if
they have a criminal conviction or have
engaged in specific crimes, including

crimes involving moral turpitude, drug
related offenses, multiple criminal convictions, or drug trafficking. Children
adjudicated and committed under
Maryland’s Child in Need of Assistance
statute may be eligible for an SIJS petition. Children under the custody of
the Department of Homeland Security
(DHS) may also be eligible but this
application process varies.
D. Adoption
Adoptions may take place within or
outside of the United States. Adoptions
outside of the US are complex and
thus outside the scope of this article.
Adoption in the United States is frequently based on a petition filed by an
immediate family member to adopt a
child residing in the United States. The
adopting parent may be a US citizen
or an LPR but only the child of a US
citizen is eligible for an “immediate”
visa or permanent residency status. In
the case of an adoption by LPR parents,
it may take years for an immigrant
visa to become available for the child,
during which time the child may be
subject to removal.
The CIS recognizes adoption for
immigration purposes only when the
adoption occurred before the child’s
16th birthday and the child was in legal
and physical custody of the parent for
at least two years while the child was a
minor. Legal custody is defined as a formal grant of custody from a court recognized by the Foreign Affairs Manual
(FAM) of the Department of State. An
informal agreement is insufficient even
when notarized.
The two year period accrues when
legal custody is granted prior to the
adoption. Where legal custody is not
granted prior to the adoption, the
adoption decree marks the commencement of legal custody. Physical custody means the parent and child reside

together in a familial relationship. The
biological parent(s) may not reside in
the household and the adoptive parent
has the burden of establishing that he
or she exercised primary parental control during the two year period.
The CIS recognizes adoption after a
child’s 16th birthday if it occurred prior
to the child turning 18 and the child
is the birth sibling of another child
who immigrated as an orphan or was
adopted by the same parent(s) before
the other child’s 16th birthday.
E. Criminal Conduct and Juveniles
A criminal conviction may result in the
removal of a non-citizen from the United
States regardless of length of residency
and familial ties in the United States.
Immigration law distinguishes between
juvenile delinquency “adjudications”
and criminal “convictions.” In Matter
of Devison, the Board of Immigration
Appeals stated that “we have consistently held that juvenile delinquency
proceedings are not criminal proceedings, that acts of juvenile delinquency
are not crimes, and that findings of juvenile delinquency are not convictions for
immigration purposes.” 22 I&N Dec.
1362 (BIA 2000).
Juvenile criminal conduct, however, carries immigration consequences.
Juveniles lose eligibility for family unity
benefits if they commit certain juvenile
offenses, and a violation of a civil protection order by a juvenile may trigger
the domestic-violence ground of removability because that provision does not
require a conviction. Accordingly, the
conviction of a child in adult criminal
court is a conviction for immigration
purposes thus the child is subject to
removal, regardless of age. The sentence
of “probation before judgment” (“PBJ”)
under Maryland law is still recognized
as a conviction under immigration law,
subjecting one to removal.
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II. Education and
Immigration

US citizens and lawful permanent residents are entitled to public education.
The rights of undocumented foreign
nationals are more complex. In Plyler v.
Doe, the United States Supreme Court
held that the children of undocumented aliens have the right to attend public schools. 102 S.Ct. 2382 (1982). The
Court rejected a Texas school district’s
attempt to impose a $1,000 yearly
tuition cost on undocumented children. The Court held that undocumented children are entitled to protection under the Equal Protection Clause
of the Fourteenth Amendment. Id. at
2395. The Court concluded that education is not a “fundamental right” but
the state’s interests in enacting the statute — conserving the state’s educational resources, preventing an influx of
unauthorized immigrants, and maintaining high-quality public education
— were not legitimately furthered by
the legislation. Id. at 2398.
In Toll v. Moreno, the United States
Supreme Court invalidated a University
of Maryland policy allowing “in-state”
36
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tuition only to lawful permanent residents (LPR) domiciled in Maryland.
458 U.S. 1 (1982). However, the Court
denied “in-state” tuition to non-citizens domiciled in Maryland possessing only temporary legal status in the
United States finding the policy void
under the Supremacy Clause of the
Constitution. 458 U.S. 1, 17 (1982). .
The Plyler decision established the
right of undocumented children to
attend public elementary and secondary schools. The decision emphasized
the importance of basic elementary
and secondary education but did
not include the right to access higher
education. Just recently in May 2011,
the Department of Education and
Department of Justice reiterated this
right. Similarly, the Toll decision is limited to non-citizens legally present in
the United States. Under Toll, G-4 visa
holders (foreign employees of international organizations) may adjust to
legal permanent residency.
In 1996 Congress limited access to
higher education for undocumented
persons by prohibiting states from
granting “any postsecondary educa-
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tion benefit” to non-citizens without
legal status. 8 U.S.C. §1623(a). The law
forbids federal aid to undocumented
students. At least 10 states, including Texas, California, New York, Utah,
and Illinois, provide in-state tuition
benefits to undocumented students
who attended high school in the, by
inquiring about their status, by basing
assistance on something other than
residency, or state through a specific
state court ruling.
Advocates have unsuccessfully tried
to pass the DREAM Act since 2001. The
proposed legislation provides a path
to permanent residency for undocumented young adults who have completed high school brought to the US
illegally as children. It requires two
years of college or enlistment in the
military to earn a permanent green
card and applicants have to maintain
“good moral character.”
On May 10, 2011 Governor O’Malley
signed into law the DREAM Act passed
by the Maryland General Assembly. The
Maryland law offers in-state tuition to
undocumented immigrants who attend
at least two years of high school in
Maryland. It reduces tuition payments
by about $18,000 to eligible candidates
in low-income households. Opponents
of the bill claimed that the tuition break
rewards children whose parents violate
immigration law. Montgomery College’s
policy of offering tuition reductions to
undocumented immigrants who graduated from Maryland high schools was
recently challenged as a violation of
federal immigration law.

III. Domestic Violence and
Immigration Law

A. Violence Against Women
Act (VAWA)
Congress enacted the Violence Against
Women Act (VAWA) to prevent a peti-

tioning spouse from exerting control over
a non-citizen spouse. VAWA permits a
non-citizen spouse to apply for permanent residency without the petitioner’s
concurrence upon a showing that (1) the
petitioning spouse is deceased; (2) the
marriage was entered into in good faith
but ended in divorce; (3) refusal to grant
residency would result in extreme hardship; or (4) the marriage was entered into
in good faith, but during the marriage
the non-citizen spouse or children was
subject to battering or extreme mental cruelty. Immigration and Nationality
Act § 204(a)(1)(A
VAWA, empowers a noncitizen
spouse or child of an abusive petitioner
to self-petition for permanent residency. INA § 204(a)(1)(A). An applicant
may self-petition if she was battered
or subject to extreme cruelty by her
adult US citizen son or daughter. To
be eligible to self-petition, the spouse
must have entered into a good faith
marriage with the petitioner. A selfpetitioning child who is abused by the
stepparent need not prove good faith
marriage between his parent and the
abuser. VAWA permits a self-petition
where the marriage is not valid due
to the abuser’s undisclosed bigamy. A
self-petition may be submitted within
two years after the death of the abuser.
A non-citizen spouse who has not
suffered abuse may self-petition if she
can show that during her marriage
her child suffered physical, sexual or
emotional abuse by the petitioner. A
non-citizen may self-petition until the
age of twenty-five if he or she suffered
abuse as a child. In such case, they
must prove that abuse is the central
reason for the filing delay.
An abused non-citizen child may
independently submit a self-petition,
provided the abuse occurred after the
marriage of the petitioner to his or
her non-citizen parent and prior to

the child turning 18. This self-petition
may be used instead of the above mentioned SIJS application.
B. Domestic Violence: Removability
The Immigration and Nationality Act
provides for the removal of a noncitizen convicted of domestic violence,
stalking, child abuse, child neglect, or
child abandonment. For immigration
purposes, convictions for domestic
violence need not arise under a separate domestic violence statute. Instead,
the conviction may arise under a
state’s general assault statute, such as
Maryland’s second degree assault statute, provided the crime is a “crime of
violence” under 18 U.S.C §16.
Under § 237(a)(2)(E) of the INA, husbands or fathers are separated permanently from their families, even where
there is rehabilitation and reconciliation. Where the abusive U.S. citizen or
LPR loses legal immigration status on
account of domestic violence, the noncitizen spouse, intended spouse, or
child may qualify to self-petition. A
child who suffered domestic violence
from one parent, and is without support from the other, may qualify for the
SIJS application described above.
C. Relief for Victims of Human
Trafficking and Crime
Media attention is often focused on
criminal conduct of non-citizens yet the
reality is that the majority of victims
of international violence and crime are
women and children. Congress sought
to remedy this situation by creating a “T”
visa for victims of human trafficking and
a “U” visa for victims of certain crimes.
Human trafficking is a form of modern-day slavery in which traffickers
lure individuals with false promises of
employment and a better life. In reality, such women and children are often
forced into prostitution or indentured ser-

vitude. Through the T Visa, victims who
were trafficked into the United States
may remain in the United States to assist
in the investigation and prosecution of
human trafficking. The T Visa may lead
to permanent residency if the individual
establishes that he or she “would suffer
extreme hardship involving unusual and
severe harm” upon removal from the
United States. INA §245(l).
The U Visa was established by the
Battered Immigrant Women Protection
Act of 2000 for victims who suffered
physical or mental abuse related to
certain crimes. The qualifying crimes
enumerated in the Act list over 25
offenses, including felonious assault,
blackmail, obstruction of justice, rape,
sexual exploitation or assault, and witness tampering. § 214.14(a)(9) To qualify for the U Visa, the offense must have
occurred in the United States and the
victim must assist in the investigation
or prosecution of the crime.
This leads to permanent residency
upon a showing that his or her presence in the United States is “justified
on humanitarian grounds, to ensure
family unity, or is otherwise in the
public interest.” INA §245(m). The U
Visa provides an alternative to a VAWA
self-petition where the abuser or perpetrator is not the family member of
a child, the child does not qualify for
special immigrant juvenile status or
the applicant is no longer classified as a
“child” for immigration purposes.
In the wave of anti-immigration
laws that have proliferated over the
past years, children are often forgotten.
By providing appropriate relief to children, we can promote success for the
brightest and best of our young people
and enable them to reside, study, create jobs and start businesses within the
United States, which will benefit all.
Ms. Beach is a partner of Beach-Oswald
Immigration Law Associates, PC.
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Findings in
Immigration Court
Employment-Based Adjustment of Status
By Rachel Sobin Ullman

If art imitates life,
it is clear that some people will do just about anything to
become a permanent resident of the United States. The moviegoing public is well aware of immigration fraud in the context
of marriage-based “green card” cases. Those practicing in the
field of immigration, however, are aware that fraud has also
infected employment-based cases. In light of several cases in
which attorneys have been convicted of immigration-related
fraud, the United States Citizenship and Immigration Services
(USCIS) has been reviewing previously approved labor certifications and immigrant petitions to see whether they have been
approved in error.
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In its zeal to prevent applicants
for permanent residence status from
using fraudulent labor certification
applications and immigrant petitions,
the USCIS has denied or revoked
applications and petitions based on
fraud without identifying any factual
ground that could legally support its
fraud determination. A USCIS finding of fraud, even if unsupported by
appropriate facts, closes off opportunities to have the USCIS grant permanent resident status for those applicants relying upon Immigration and
Nationality Act (INA) sections 204(j)
and 245(i).
INA section 204(j) provides benefits to those who have been waiting
at least six months for the USCIS to
adjudicate their employment-based
application for permanent residence
status. Pursuant to INA section 204(j),
once an application for permanent
resident status based on an approved
employment-based petition has
been pending for at least 180 days,
the applicant can find a similar job
and obtain permanent resident status without obtaining a new immigrant petition for the new job. See
INA §204(j); see INA §212(a)(5)(A)
(iv), which states that the underlying
labor certification remains valid for
the new job for petitions “covered by
section 204(j).”
According to a memo issued by the
USCIS, a petition revoked for fraud
will not remain valid under section
204(j) even if the adjustment application had been pending for at least 180
days and the I-140 had been approved.
See Memorandum from William R.
Yates to Service Center Directors and
Regional Directors of the Bureau of
Citizenship and Immigration Services
(Aug. 4, 2003) (Yates 2003 memo).
Therefore, once the USCIS revokes a
40
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petition for fraud, the USCIS will not
permit the applicant to use that petition to immigrate to the United States
based on a similar job.
As to applicants seeking to obtain
benefits pursuant to INA section
245(i), the USCIS has issued guidance
stating that section 245(i) benefits
will not attach to a labor certification application or immigrant petition that was based on fraud. See
Memorandum from Robert L. Bach,
Executive Associate Commissioner,
Office of Policy and Programs, to
BCIS directors and district counsels
(April 14, 1999). Pursuant to INA
section 245(i), one who entered the
United States without inspection (as
well as various others who would
normally be disqualified from adjustment of status, such as those who
have overstayed their authorized stay
in the United States and those who
have worked without authorization)
may apply for lawful permanent resident status while in the United States
if they are the beneficiary of an immigrant petition or an application for
labor certification that was filed on or
before April 30, 2001.
The immigrant petition or the labor
certification must have been “approvable when filed.” 8 C.F. R. §1245.10.
“Approvable when filed” means a
labor certification application or an
immigrant visa petition that was
“properly filed, meritorious in fact, and
non-frivolous.” 8 C.F.R. §1245.10(a)(3).
One who is the beneficiary of a petition or labor certification application
that qualifies for benefits under 245(i)
may seek to obtain lawful permanent
residence in the United States based
on “another approved visa petition.”
See Matter of Legaspi, 25 I & N Dec.
328, 329 n.2 (BIA 2010), relying upon
Memorandum from William R. Yates,
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Assoc. Dir. For Operations, to USCIS
officials (Mar. 9, 2005).
Although the USCIS decision to
revoke a petition can be appealed to
the Administration Appeals Office
(AAO), such an appeal is often
unavailable when the revocation is
based on fraud because the USCIS
generally also invalidates the underlying labor certification for fraud
when it has found fraud in the immigrant petition. Without a valid labor
certification in support of the petition, the AAO is without authority
to review the USCIS revocation of
the immigrant petition based on an
appeal of the employer-petitioner.
See 8 C.F.R. §103.1(f)(3)(iii)(B).
In addition, even if the USCIS does
not invalidate the labor certification,
it is the employer who has standing to file the AAO appeal, not the
employee-beneficiary. The employer
often has little incentive to pursue
such an action. In the section 204(j)
context, the employee is no longer
intending to immigrate based on the
original job offer from the employer.
And one currently attempting to
use a petition or labor certification
for section 245(i) benefits is also
unlikely to be intending to immigrate based on the original pre-May
1, 2001 job offer.
The more likely scenario is that the
section 245(i) beneficiary is seeking
to use the petition or labor certification to immigrate based on another
approved petition. Therefore, even in
cases where the employer retains the
right to file an appeal with the AAO,
the employer will generally not pursue an appeal of the fraud determination when the applicant does not
intend to work for the employer.
In addition, an applicant in the
United States Court of Appeals for

the Fourth Circuit will not be permitted to obtain federal district court
review of the USCIS denial of an
application for permanent resident
status. Lee v. USCIS, 592 F.3d 612 (4th
Cir. 2010). For an applicant within
the jurisdiction of the Fourth Circuit
to obtain federal court review of
a decision denying benefits under
section 204(j) and/or section 245(i),
the applicant must file a petition
for review with the federal court of
appeals after the applicant has had
an Immigration Court hearing and
received a decision from the Board.
See Id. Therefore, in section 204(j)
and section 245(i) cases, the USCIS’s
finding of fraud will often not have
been reviewed by the AAO or a

federal court judge by the time that
the applicant is placed in removal
proceedings.
Fortunately, a series of cases decided by the Fourth Circuit has empowered Immigration Judges to review
USCIS fraud findings in Immigration
Court and breathe a small amount
of life back into these petitions and
labor certification applications that
have been denied or revoked by the
USCIS. These resuscitated petitions
and applications can then form the
basis for an applicant to request
lawful permanent resident status in
Immigration Court with the benefits
provided by INA sections 204(j) and/
or 245(i).
In 2007, the Fourth Circuit, in

Perez-Vargas v. Gonzales, 478 F.3d 191
(4th Cir. 2007), reversed the Board of
Immigration Appeals (Board) and
held that Immigration Judges have
the authority to make factual findings to determine whether a new job
is similar to the previously certified
job for purposes of section 204(j)
benefits. According to the Fourth
Circuit, “Because an [Immigration
Judge] has ‘exclusive jurisdiction’ to
adjudicate an application for adjustment of status, he necessarily has
jurisdiction to make a §204(j) determination, which is simply an act of
factfinding incidental to the adjustment of status process. Cf. 8 C.F.R.
§1240.1(a)(1)(iv) (providing that an
[Immigration Judge] has authority
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‘[t]o take any other action consistent
with applicable law and regulations
as may be appropriate’); In re H-N,
22 I & N Dec. 1039 (BIA 1999) (holding that an [Immigration Judge]’s
jurisdiction to determine admissibility necessarily implies that he has
jurisdiction over various forms of
relief).” Id. at 194-95.
In 2008, the Fourth Circuit held that
Immigration Judges have authority to engage in fact-finding in the
context of section 245(i). In Ogundipe
v. Mukasey, 541 F.3d 257 (4th Cir.
42

Maryland Bar Journal

2008), the Fourth Circuit held that
an Immigration Judge was authorized to review facts and determine
whether an immigrant petition previously denied by the USCIS met the
legal standard of “approvable when
filed” for purposes of applying for
permanent resident status via INA
section 245(i). The Fourth Circuit
ruled that the Immigration Judge
was authorized to receive additional
evidence in Immigration Court in
support of the petition that had been
denied by the USCIS even if that
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evidence had not been submitted
at the time that the USCIS made its
decision. Id. at 258.
The Court reached this conclusion
by relying upon the language of 8
C.F.R. section 1245.10(a)(3), which
states that a decision whether a petition or application is meritorious in
fact shall “be made based on the
circumstances that existed at the time
the qualifying petition or application
was filed.” Id. After Ogundipe, applicants for permanent resident status
could fully litigate the “approvable
when filed” issue in Immigration
Court without being confined to the
insufficient record that had been created when the case was originally
before the USCIS.
In 2010, the Fourth Circuit extended its holding in Ogundipe to a case
in which a labor certification had
been invalidated based on a USCIS
finding of fraud. In Lee v. Holder,
2010 WL 4386887 (C.A. 4) (unpublished) the USCIS had sent a notice of
intent to revoke Mr. Lee’s approved
immigration petition based upon the
conviction of the employer’s attorney for immigration-related fraud in
other cases. Id. at 4 n.2. The USCIS
revoked the petition and invalidated
the labor certification for fraud when
the employer-petitioner failed to submit additional documentation in support of the petition. Id.
While the case was on appeal at
the Board, a new immigrant petition, filed by a different employer,
was approved. Id. at 2. The Board
refused to remand proceedings to
the Immigration Court, finding that
the Immigration Judge was without
authority to review whether the invalidated labor certification had been
“approvable when filed.” Without
the benefit of section 245(i) from the

invalidated labor certification, the
applicants could not present a prima
facie case to qualify for permanent
resident status.
The Fourth Circuit ruled that the
Board, in Lee, had erred in finding
that the Immigration Judge did not
have the authority to determine
whether the invalidated labor certification had been “approvable when
filed.” Id. at 4. The Court reached this
conclusion by finding that “although
an [Immigration Judge] cannot grant
or revoke a labor certificate in the
first instance, an [Immigration Judge]
can look at the underlying validity of a labor certificate to the extent
that it bears on removal proceedings
or an alien’s adjustment of status.”
Id. at 3. The Fourth Circuit, by way
of the Board, remanded proceedings back to Immigration Court for
the Immigration Judge to determine
whether the invalidated labor certification was “approvable when filed.”
In light of Perez-Vargas, Ogundipe,
and Lee, it should now be possible
to resuscitate an immigrant petition
and obtain benefits under section
204(j) in Immigration Court even
though the petition’s approval has
been revoked by the USCIS based
on a finding of fraud. As the Fourth
Circuit has noted, “Immigration
Judges ‘necessarily’ have jurisdiction to make fact-finding ‘incidental
to the adjustment of status’ determination.” See Perez-Vargas at 194.
In addition, the Fourth Circuit, via
the extension of Ogundipe to Lee,
held that an Immigration Judge is
permitted to consider the “totality
of the circumstances” to determine
whether a fraud finding was appropriate. See Lee at 3.
Although an Immigration Judge
cannot grant an immigrant petition,

see 8 C.F.R. §204.1(e), it is not necessary to have a currently approved
petition to obtain section 204(j) benefits. See Yates 2003 memo, supra.
Should the Immigration Judge find,
therefore, that misstatements in the
petition were not material, the petition, though still revoked, may be
able to confer benefits pursuant to
section 204(j).
For a labor certification application or an immigration petition to be
based on fraud, there must be a false
representation of a material fact, and
the person making the representation
must know that the fact, as represented, is false. See Matter of GG-, 7 I
& N Dec. 161, 164 (BIA 1956). A misrepresentation is material when it has
“a natural tendency to influence the
official decision.” Kungys v. United
States, 485 U.S. 759, 776 (1988).
The first step in Immigration
Court, therefore, is to show that no
material facts were willfully misrepresented. But this is only a first
step. As it is the applicant who
bears the burden in Immigration
Court to establish eligibility for the
relief sought, see 8 C.F.R. §1240.8(d),
merely establishing that no material facts were misrepresented will
not be sufficient to convince the
Immigration Judge that a labor certification or immigrant petition was
“approvable when filed” for section
245(i) benefits.
Nor is it safe to assume that the
negation of fraud will be sufficient
to establish eligibility for benefits
under section 204(j). See Matter of
Al Wazzan, 25 I & N Dec. 359 (AAO
2010) in which the AAO determined
that, for an immigrant petition to
provide benefits under section 204(j),
the petition must have at one time
been approved by the USCIS for the

beneficiary, and the beneficiary must
have been entitled to the requested
classification. The applicant should,
therefore, submit documentation
in Immigration Court establishing,
for section 204(j) benefits, that the
original approval by the USCIS was
proper because the beneficiary was
entitled to the requested classification, and, for section 245(i) benefits,
that the application or petition was
“approvable when filed.”
The Fourth Circuit concluded that
Immigration Judges wield extensive
power to consider new evidence in the
context of section 204(j) and section
245(i) decisions. With proper development of the evidentiary record, a
fraud determination originally based
on speculation or based on a nonmaterial misrepresentation will not
be upheld by the Immigration Judge.
See, for example, 2008 WL 4146747
(BIA) In Re: Jung Y. Pak a.k.a. Jung
Ye Lee, A097 961 534 - New York,
NY, August 19, 2008 (unpublished),
in which the Board upheld the
Immigration Judge’s determination
that an immigrant petition had been
improperly denied for fraud by the
USCIS based on speculation that the
immigrant petition was fraudulent
because the attorney for the employer
and the employer had been convicted of immigration fraud in a different case. A USCIS determination of
fraud, based on something less than a
material fact, can and should be challenged in Immigration Court, thereby
paving the way for the revoked petition or invalidated labor certification
to be of use to the applicant in applying for permanent resident status.
Ms. Ullman is an immigration attorney
with the Silver Spring law firm Yang
& Ullman, P.C. She may be reached at
rsu0202@gmail.com.

September 2011

Maryland Bar Journal

43

l
a
g
e
L
s
’
d
n
a
l
y
r
Ma
u
a
e
r
u
B
d
i
A
e
c
i
v
r
e
S
f
o
s

r
a
e
Y
100

F

an
t Stidm
e
n
a
J
y
B

Eveleth

or the last 100 years the state’s indigent have turned to the
Maryland Legal Aid Bureau for guidance and assistance with
their civil legal problems. Those fortunate enough to be represented by this legal services agency leave with far more than a legal
answer. They leave with hope, and their dignity, thanks to dedicated
legal aid attorneys who treat their clients with respect as they offer
legal representation and support.
Since its inception in 1911, Maryland’s Legal Aid Bureau (LAB) has
helped over two million poor Marylanders with their civil legal needs.
Its clients include the state’s indigent, homeless, disabled, children,
residents of nursing homes and assisted living facilities, migrant
workers and others with legal needs. This progressive legal services
agency not only provides free civil legal assistance but serves as a
strong advocate for systemic change to protect the rights of the poor
and improve their welfare.
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Today, LAB offers an array of services
to help income-eligible vulnerable populations with a myriad of legal problems
ranging from family and domestic matters, housing, health care, homelessness
and public benefits to consumer and
financial issues. It provides legal advice
and representation at hearings and trials, including children in CINA (Child
in Need of Assistance) proceedings. In
a broader sense, the agency promotes
equal justice and champions the cause
of the poor.
LAB provides top quality legal services to indigent clients while preserving their dignity. “Legal Aid treats
people as important individuals, tries
to encourage them to make decisions
for themselves and offers alternatives to instill responsibility,” stated
Charles H. Dorsey, former Maryland
Legal Aid Bureau Executive Director,
in a 1989 Maryland Bar Journal interview. “One of Legal Aid’s successes
is to help people and put them back
on the right track by reinforcing their
confidence and values.”
“Our agency is an effective and
respected leader which places client
needs first,” echoes Wilhelm H. Joseph,
Jr., present Executive Director of LAB.
“Every stakeholder who seeks assistance leaves with some positive value
added to his or her life experience. LAB
is a client-first organization.”
Across the last century, LAB has
blazed a trail as a champion of the
downtrodden, emerging as a part-time
agency and blossoming into a comprehensive statewide legal services network. This private, non-profit law firm
now boasts 13 offices with roughly 300
attorneys, paralegals and other staff
who provide free civil legal services to
50,000+ indigent Marylanders a year.
For 100 years, “Legal Aid has delivered justice and advanced the message
“people have a right to justice,” states

Jose Anderson, a former Legal Aid
intern and University of Baltimore
School of Law professor. “The agency
spent its first 50 years establishing a
credible system of delivering first rate,
top quality legal service, adapting to
the needs of clients and continually
adjusting to their clients’ changing
needs to better represent them.”
In its second 50 years, Legal Aid tackled “law reform from the perspective
of legislative impact and precedent-setting cases to change major conditions
like housing or prisons,” Anderson
continues. “So, in addition to helping
individuals coming through the door,
it increased its intensity, became an
activist and attempted to change whole
institutions and systems.”
As LAB celebrates 100 years of
service, it looks back and traces the
milestones that laid the foundation
for its contemporary role as a champion of justice.

Looking Back

Milestones in the first 50 years
At the end of the 19th century, court
access in Maryland was limited to
those who could afford it and poor
people, deemed charity cases, sought
legal assistance through Federal
Charities’ pro bono attorneys if they
were available. But, a new trend was
gaining momentum across the country. “Societies” were being created to
provide legal assistance to immigrants
and poor people. Starting in New York,
these legal societies began popping
up in American cities and in 1911, one
finally made its way to Maryland.
1910s and 1920s
In 1911, Federated Charities founded
the Legal Aid Bureau in Baltimore. The
1910s and 20s proved to be formative
years for LAB, which functioned as

a Federated Charities program relying on private contributions for funding. Led by general counsel Thomas
F. Cadwalader, this fledgling agency’s
part-time staff handled 234 cases its
first year. LAB continued to operate on
a part-time basis and rely on private
contributions for the next 18 years,
until it became a full time, independent,
private nonprofit corporation in 1929
under leadership of attorneys John A.
O’Shea and Hamilton Hackney.
1930s
One of LAB’s true pioneers, Hackney
believed justice should not be a matter
of charity and poor people should not
be subjected to inequality under the
law. He reorganized Legal Aid, lobbied
for government support and acquired a
first-year budget of $4,433, a milestone
for LAB. When the Great Depression
hit in 1932, the legal needs of the poor
soared and Legal Aid’s poverty law
practice came into its own.
The agency was operating full time
by 1932 and its two paid attorneys
were serving 3,200 clients courtesy of
an $8,000 budget from the Community
Chest as well as funding and free office
space from the Baltimore City government. The federal government’s Works
Progress Administration allowed the
hiring of more attorneys.
This core group of dedicated poverty law lawyers staved off foreclosures
on peoples’ homes, settled landlordtenant disputes and helped clients deal
with furniture dealers when payments
fell behind in 1932. But wage cases
accounted for the majority of Legal
Aid’s cases. Employers were taken to
court when they tried to cheat laborers
out of their $9-a-week wages.
By the mid-1930s, Legal Aid was
averaging 5,000 cases with a $12,000
budget and launched the first clinical
experience for law students in 1938
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jointly sponsored by LAB and the
University of Maryland School of Law.
But visionary that he was, Hackney
was not satisfied with the agency’s
piecemeal approach to its clients’ problems, so Legal Aid compiled statistics
to illustrate the scope of legal situations facing the poor. It took a systemic
step forward and, when appropriate,
sought remedial legislation to protect
the rights of the indigent. While, LAB
lacked the adequate resources and
clout to effect meaningful change, this
milestone laid the groundwork for
LAB’s future direction.
1940s and 1950s
As Legal Aid moved forward, J.
Martin McDonough became counsel in 1940, continuing Hackney’s
work and fostering cooperation with
the private Bar. The agency created
a joint committee to determine the
types of matters appropriate for referral to the private bar, with the goal of
increasing the availability of legal
counsel for clients. By 1941, LAB was
up to five lawyers and its new leader,
Gerald Monsman, supported legal
clinics and emphasized professionalism in the practice of law.
In 1948, Legal Aid reached a milestone when it served its 100,000th client. Its annual caseload totaled 7,000,
and it was helping many returning
World War II veterans. In 1953, Legal
Aid moved to the Baltimore City’s
Court Building.

Milestones of the second
50 years

1960s
The ‘60s brought the civil rights movement which would lead to major change
in the country. Paul R. Schlitz headed
LAB, handling 9,000 clients a year with
a staff of six lawyers and a $64,000 bud46
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get, still largely from private charitable
contributions. But the legal services
landscape improved in 1963 when,
upon the unfortunate assassination of
President John F. Kennedy, Lyndon
Johnson the country’s new President,
declared war on poverty.
Through the 1964 Economic
Opportunities Act, legal services funding was channeled to the nation’s cities, another milestone for Legal Aid.
Johnson’s anti-poverty effort led to the
creation of the Office of Legal Services,
headed by Baltimore attorney Clinton
Bamberger, a future member of LAB’s
Board. By 1966, $20 million was channeled to 130 legal services organizations to examine the root causes and
break the cycle of poverty.
In 1969, Charles H. Dorsey, LAB’s
future leader, joined the Bureau as
Deputy Director. Legal Aid’s budget
quintupled reaching a $800,000 budget by 1970 with a 22,000 client base.
1970s
In the ‘70s, Legal Aid’s $1.7 million budget supported an attorney
staff of 74 and the agency marked
another milestone, expanding into
local neighborhoods under the direction of Executive Director Joseph A.
Matero, opening offices in Baltimore
City and Anne Arundel, Carroll and
Harford Counties. In 1972, it launched
Baltimore’s first public defender program to represent people accused
of crimes and instituted a paralegal
program to increase the effectiveness
and efficiency of its legal work.
Two major milestones occurred in
1974. First, Charles H. Dorsey, the
first black graduate of Loyola College
and first black attorney to serve on the
state Board of Law Examiners, became
Executive Director of LAB. Second,
the Legal Services Corporation (LSC)
was created when President Nixon
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signed the National Legal Services
Corporation Act, driving the creation
of legal services organizations across
the country.
Under Dorsey’s direction, this “first
class law firm” expanded its neighborhood network to Prince George’s
Montgomery, Howard and Frederick
Counties as well as Cumberland,
Centreville, Salisbury and eventually Baltimore County. His agency was
serving the urban and rural poor populations with an annual budget of $12.5
million. It began taking on larger cases,
often using class-action litigation.
By the late 70s, LAB was championing causes like the migrant farm workers, the state’s steel industry practice
of preventing women and minorities
from getting higher-paying jobs and
mentally-disabled people. It won several landmark decisions, another milestone, building an impressive record
and reputation. In 1979, Legal Aid
won a landmark case in state court
guaranteeing the mentally disabled
the right to have attorneys represent
them at commitment hearings.
This thrust continued with another
win, this time a federal decision,
Johnson v. Solomon, requiring mental
institutions to regularly review cases
of child patients to determine whether they had improved to the point
of being release. Moreover, in Griffin
v. Richardson, a U.S. Supreme Court
case, LAB overturned as unconstitutional a federal rule barring children
born out of wedlock from getting
their deceased fathers’ social security benefits—a win that not only
helped impoverished children in
Maryland, but aided 30,000 children
in the nation.
1980s
LAB was hit hard in the ‘80s when
seven federal budgets lacked funding

for LSC as President Ronald Reagan
sought its elimination. Although
Congress ultimately restored some of
the funding, LAB suffered a $1.2 million budget cut in 1982, forcing a cut
in staff attorneys in most offices and
diminishing the number of indigent
that could be served.
This led to another milestone for
LAB when Maryland’s Legislature
created the Maryland Legal Services
Corporation (MLSC) to provide funding for the Bureau and others pro
bono provider organizations. Shortly
thereafter, the Interest of Lawyers’
Trust Account (IOLTA) program was
established to collect interest paid on
lawyer trust accounts to fund legal
service organizations, channeled
through MLSC.
Still, in 1988 there were 106,000
Marylanders direly in need of legal
assistance and LAB could only represent about 26,000. Over 80,000 poor
people were turned away with nowhere
to go. By 1989, LAB encompassed 14
offices statewide with 120 lawyers.
1990s
LAB lost $1.4 million in funding
in 1995, when LSC’s funding was
slashed from $400 to $278 million.
This financial hit was compounded as
Congress placed major restrictions on
what LSC-funded lawyers could do,
prohibiting class-actions, barring the
collection of attorneys’ fees, rulemaking, lobbying, litigating on behalf of
prisoners and representation of drugrelated public housing evictions and
certain categories of immigrants. This
ended LAB’s class-actions as Congress
tried to eliminate LSC completely.
In 1996, LAB lost a legacy when
Dorsey died, but was fortunate when
Wilhelm H. Joseph, Jr., succeeded
Dorsey as Executive Director. At that
time, LAB consisted of 13 offices with

137 attorneys and a budget of $12.7
million. The agency was providing
legal assistance to 25,000+ clients and
furnishing advice and referrals to
another 150,000.
Under Joseph’s leadership, LAB
reorganized into formal structured
units including: Pro Bono Unit; Pro
Se Unit; MLAN; Affordable Housing
Preservation;
Farm
Workers;
Domestic Law; CINA; Housing/
Consumer; Elderly/Nursing Home/
Assisted Living; 60+ Program;
60+ Legal Program; Education;
Employment; Public Benefits; Family
Law Hotline; Senior Law Hotline;
and the Child Support Abell Program
in Baltimore City.
1997 saw the creation of LAB’s
fundraising arm, the Equal Justice
Council, which in 14 years has raised
$11+ million from the private bar to
support Legal Aid’s efforts in helping
disadvantaged Marylanders in family, housing, public benefits and other
critical areas of civil law.
2000s
In the 00’s, LAB became more active
is filing lawsuits, suing the state
of Maryland twice: once to restore
health benefits to legal immigrants
and their children; and once, in
conjunction with AARP, to restore
Medicaid nursing facility benefits
to sick and elderly residents of
Maryland. Both were successful.
In 2008, Legal Aid established the
Foreclosure Legal Assistance Project
to help people struggling to keep
their homes from the fallout of the
state’s serious foreclosure process.
The agency also sued the state again,
this time to stop moving low-income
patients on ventilators from chroniccare hospitals to nursing homes.
Under Joseph’s leadership, funding for Legal Aid has grown from $7

million to over $20 million a year and
the agency has become far more active
in the legislative arena, most recently
working toward the successful passage of legislation to increase civil
court filing fees to fund legal services.

Looking Ahead

As the Maryland Legal Aid Bureau
celebrates its centennial and looks
back over the last 100 years, it is also
looking ahead to its next century of
service. In honor of its Centennial,
Maryland’s Legal Aid Bureau is
“adopting a human rights framework
to guide its mission of finding legal
remedies for the problems that afflict
the poor — and to advance the recognition and protection of basic human
rights as Legal Aid moves into its second century,” reports Joseph, who has
now served as the agency’s Executive
Director for 15 years.
In its next century of service, one of
Legal Aid’s major objectives will be to
increase the economic stability of its
clients, preserve affordable housing
and stabilize families and communities. Its clients need basic human
rights, so LAB is looking at legal remedies for issues such as poor housing,
poor remuneration and unaffordable
medical treatment in the context of
human rights.
Legal Aid has given a century of
outstanding service to Maryland’s
poor. This agency has served as a
strong and effective advocate championing the rights of the indigent. It
plays a vanguard role in protecting
and advocating for the rights of lowincome people in its quest to achieve
equal justice for all.
Janet Stidman Eveleth is the Director of
Communications for the Maryland State
Bar Association and the Editor of the
Maryland Bar Journal.
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Spotting Tips for the Nonimmigration Attorney
Whether in a specialty or general
practice, it is the rare Maryland attorney who does not encounter nonUS Citizen clients at some time or
another. Immigration law is extraordinarily complex. It is administered
and interpreted, not always consistently, by multiple agencies in a variety of hard-to-find venues, which
gives the law a labyrinth-like quality.
Thankfully, some of us live eat and
breathe this topic. For others, I offer
the following issue-spotting sampler.
1. Does my non-citizen client
have funds abroad? If so, he or she
may be required to file a Report of
Foreign Bank and Financial Accounts
(“FBAR”), TDF 90-22.1, which was
created by the Bank Secrecy Act of
1970 to deter money laundering,
terrorist financing, and tax evasion.
Every “United States person” who
is an owner, joint owner or signatory
of a financial account(s) outside the
United States (i.e., saving, checking,
certificate of deposit, insurance policies with a cash surrender value, securities accounts, certain pension funds,
and mutual funds) with an aggregate
balance of more than $10,000 at any
time during the calendar year must
file an FBAR. A “U.S. person” for this
purpose includes a citizen or resident
of the United States, among others.
Announcement 2010-16. A “resident”
for this purpose is (a) a green card
48
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holder (or lawful permanent resident)
or (b) one who has been substantially
present, i.e., physically present in the
United States at least 31 days during
the current year, and 183 days during the 3 year period that includes
the current year and the 2 years
immediately before.’’ IRC 7701(b)(3).
Therefore, noncitizens in the United
States in temporary status -- such
as H-1B workers, students or even
visitors -- may be required to file the
FBAR if they meet this substantial
presence test. Failure to file the FBAR
can result in civil and criminal penalties, and the Government is aggressively pursuing this line of enforcement. As Al Capone might attest if he
could, the Government often follows
the money trail to get its man.
2. Can a non-citizen qualify for
immigration benefits based on
same-sex marriage? Yes, but to a limited extent. The State Department has
long allowed noncitizens to accompany to the United States their samesex partner who is coming temporarily as an H-1B professional or
in another nonimmigrant category.
However, the US Citizenship and
Immigration Services (USCIS) cannot
issue a green card based on a samesex marriage to a U.S. citizen. This
is because the Defense of Marriage
Act (DOMA) defines marriage for
federal purposes as a heterosexual
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union. However, fueled by a federal
court decision holding that DOMA
is unconstitutional and also by the
Attorney General’s refusal to defend
the constitutionality of DOMA, some
immigration attorneys are advising clients as a last-ditch effort in
deportation proceedings to seek relief
based on same-sex marriages deemed
valid in the state where the marriage occurred. Whether a tug at the
heartstrings of an immigration judge
will pass appellate muster is another
question, however.
3. Is my corporate client excused
from its I-9 obligations and liabilities if it uses a PEO (Professional
Employer Organization)? No. The
use of a PEO is a tempting way for
a company to outsource payroll, tax
withholding and human resources
compliance obligations. In this way,
the PEO becomes the “employer of
record” for payroll purposes. But PEO
client beware: you remain responsible for I-9 violations, which is at the
forefront of the Obama administration worksite enforcement strategy.
Although guidance has been limited,
the US Citizenship and Immigration
Services (USCIS) takes the position
that both the PEO and its client are
responsible for complying with I-9
employment verification requirements and are liable for knowingly
employment unauthorized workers.

4. Can a non-citizen get a green
card by investing in the United
States? Yes, but it’s not a walk in the
park. The United States makes available up to 10,000 “employment creation” immigrant visas (green cards)
per year. These require an investment of $1 million (or $500,000) in a
high-unemployment area to actively
engage in a commercial enterprise
that will create at least ten jobs for
US workers over a two-year period. Another way to qualify for this
category is to invest $500,000 in
one of about 100 “regional centers”
that have been designated by the
USCIS. A regional center is based on
pooled investments and can count
indirect as well as direct jobs to
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prove employment creation. In all
cases, the investor must show that
the funds were lawfully obtained
and are at risk. The documentary
requirements are demanding, and
the USCIS’ administration of the
program makes for a great deal of
uncertainty. Upon petition approval,
the investor acquires “conditional”
permanent residence. To remove
the condition, the investor must file
an application two years later
demonstrating that jobs have been
created and that the funds are at
risk. The E-2 nonimmigrant visa category may be more suitable for some
potential investors.

cialty occupation worker category,
are “employer specific,” meaning
that the alien may work only for the
petitioning employer. Others, such
as the L-1 intracompany transferee
category, depend on the petitioning employer’s continuing relationship with an affiliated entity abroad.
Thus, a reorganization that changes
the identity of the employer could
affect the non-citizen’s status and
work authorization and may require
remedial steps. Similarly, corporate
changes after an employer applies for
labor certification, which is the first
step in the green card process, can
derail the process.

5. Can an undocumented non-citizen (i.e., an “illegal alien”) recover
back-wages under the Fair Labor
Standards Act (“FLSA”)? Yes. The
appellate and district courts that have
considered the issue have held that
immigration status is irrelevant to a
worker’s right to recover back-pay
under the FLSA, 29 U.S.C. § 201 et
seq. This is because the award of
back-pay is non-discretionary when a
violation is established. Additionally,
the courts have relied on various
policy grounds.

7. How will a separation or divorce
affect my non-citizen client’s pending marriage-based green card
application? Depending on timing,
it can be very helpful or it can send
the process into a tailspin. A noncitizen who has been married to a US
Citizen for less than two years can
qualify for conditional permanent
residence. This is just like unconditional permanent residence except
that the couple must file a joint
application to remove the condition
within approximately two years and
provide additional proof that the
marriage was bona fide. The noncitizen can apply for a waiver of this
joint filing requirement under certain circumstances, including if the
parties obtain a divorce, provided
there is proof of the bona fides of
the marriage. The situation becomes
tricky, however, if the divorce is
still a long way off and will not be
finalized until after adjudication. In
that case, the parties can file the
application jointly even if they are
living separate and apart, provided
they have not signed a legal sepa-

6. Can a corporate reorganization
affect the immigration status of
non-citizen employees? Absolutely.
Business reorganizations, like mergers, acquisitions and spin-offs, can
jeopardize the immigration status of
key foreign employees, undermine
pending green card petitions, and
expose successor employers to liability for employing unauthorized
workers. Thus, immigration should
be a part of the due diligence process. Many temporary work-based
visa statuses, such as the H-1B spe50
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ration agreement. But if they have
filed a separation agreement and the
divorce is not finalized by the time
of adjudication, the non-citizen will
lose status and may be subject to
removal from the United States.
8. Does the United States allow
dual citizenship? Yes. Dual nationality results from the fact that there
is no uniform rule of international
law on the acquisition of citizenship.
Individuals may have dual nationality by automatic operation of law or by
naturalizing in another jurisdiction.
Although the United States does not
favor the dual allegiance associated
with dual citizenship, we will respect
the law and policy of the “sending” country. For instance, Canada
allows dual citizenship. Therefore,
a Canadian citizen who acquires US
Citizenship through naturalization
can maintain both US and Canadian
citizenship.
9. What non-citizens are eligible
for Social Security Numbers? Only
non-citizens who are authorized to
work in the United States are eligible for Social Security Numbers.
Non-citizens with unrestricted work
authorization, such as lawful permanent residents, are eligible to receive
unrestricted Social Security Cards.
Others, like H-1B temporary professional workers, are only authorized
to work for a specific employer.
They receive Social Security Cards
that are expressly valid only with
proof of authorization from the US
Department of Homeland Security.
Although it is frequently misunderstood, an individual does not have
to obtain a Social Security Number
before beginning work.

10. Can my lawful permanent resident client live abroad and file a
nonresident tax return? Tax ramifications aside, this could severely
jeopardize your client’s ability to preserve lawful permanent residence,
qualify for US Citizenship and possibly could trigger removal proceedings. A lawful permanent resident
must maintain a demonstrable intent
to reside continuously in the United
States without interruption. Whether
this standard is met depends on the
facts and circumstances of each case
and this has issue is increasingly
raised at the border when lawful
permanent residents return from foreign travel. Prolonged absences from
the United States without retaining
strong ties here can create a presumption of abandonment, particu-

larly when accompanied by evidence
of ties abroad, such as a family or job.
However, if the foreign travel was
undertaken for a temporary purpose,
such as to care for a sick parent, it
may be possible to overcome the
presumption. Under the regulations,
the filing of a nonresident tax return
creates a rebuttable presumption of
abandonment of lawful permanent
residence. It is usually necessary to
file amended returns as a resident to
qualify for naturalization and may
also establish the good moral character needed for US citizenship.
By Denise C. Hammond
Ms. Hammond is the principal of
Hammond Immigration Law, P.C., in
Rockville, Maryland. She may be reached
at denise@hammondimmigration.com.
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Can Attorney Conduct Limited Immigration Practice in
Maryland Without Being Licensed?
You inquire whether an attorney who is licensed in California
but not in Maryland may conduct
a limited immigration practice in
Maryland in light of Rule 5.5 (d)(2)
of the Maryland Lawyers’ Rules of
Professional Conduct.
You state that you will practice
from a home office and the practice
will be strictly limited to the area
of employment- and family- based
immigration petitions. Moreover,
you state that those areas do not
involve state law. With regard to
the immigration application process
for an employment-based immigration, you advise that the process
usually involves the following three
phases: (1) labor certification application, (2) immigration petition, and
(3) application to adjust status to
that of a permanent resident (I-485
application). You further advise that,
“If the alien is a nurse, a therapist, an extraordinarily/exceptionally talented [sic], or an outstanding
researcher/professor, his/her immigration application will only involve
two steps, namely, the immigration
petition and adjustment of status.”
With regard to the application
process for a family-based immigration you explain that the process
usually involves 2 steps: (1) immigration petition and (2) application
to adjust status (I-485).
52
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It is at the application to adjust status stage of the immigration process
where each applicant must answer
“yes” or “no” to the question whether
he/she has ever knowingly committed any crime of moral turpitude in
or outside of the United States. Your
practice will not include that stage.
Maryland Rule 5.5 (d)(2) provides:
A lawyer admitted in another
United States jurisdiction, and
not disbarred or suspended from
practice in any jurisdiction, may
provide legal services in this jurisdiction that:
(2) are services that the lawyer
is authorized to provide by federal law or other law of this
jurisdiction.
Maryland Rule 5.5 generally deals
with the unauthorized practice of
law. The Ethics Committee may only
provide opinions regarding whether
a practice is ethical, and may not
provide legal opinions. Whether a
certain practice, such as your limited
immigration practice, constitutes the
unauthorized practice of law is a legal
issue that can only be determined by
the Court of Appeals.
You should review the federal
laws to determine if “any federal
law or other law of this jurisdiction”
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permits you to provide immigration
services in Maryland. The comments
to Rule 5.5 (d)(2) states that a nonMaryland lawyer may provide legal
services in this jurisdiction “when
authorized to do so by federal or
other law, which include statutes
court rule, executive regulation or
judicial precedent.” Cmt. 18. You
are also referred to , 320 F.Supp.2d
368, 377 fn.9 (D.Md. 2004), which
addressed Rule 5.5(d)(2).
Under Maryland law, one may not
practice law in Maryland unless that
person is licensed to do so by the
Maryland Court of Appeals. , Md.
Code Ann., Bus. Occ. & Prof., §10206(a). The Committee also refers
you to §10-101(h) of the Code which
provides a definition of the “practice
of law.”
The Committee has previously
addressed the concerns of non-Maryland attorney, however, none of those
opinions is directly related to your
inquiry. , Ethics Docket 2002-19 (may
an attorney under “inactive” license
status of another state maintain an
office in Maryland and practice only
before the EEOC); Ethics Docket
2002-09 (whether attorney not admitted to practice in Maryland may
practice before non-Maryland courts
from office located in Maryland);
Ethics Docket 1995-28 (attorney not
a member of Maryland Bar practic-

ing trademark law in Maryland). A
copy of these opinions are provided
herewith, and may also be obtained
at www.msba.org.
In addition, you are referred to Rule
701 of the Rules of the U.S. District
Court of the District of Maryland,
should your limited immigration
practice include activity in that court.
Rule 701 provides that:
Except as provided in subsection
c of this rule, an attorney is qualified for admission to the bar of
this District if the attorney is and
continuously remains a member
in good standing of the highest court of any State in which
the attorney maintains his or her
principal law office.

Subsection c is not applicable
because your principal law office
will be in your home office in
Maryland. Subsection d, however,
is applicable and states that “An
attorney who is not a member of the
Maryland Bar is not qualified for
admission to the bar of this District
if the attorney maintains any law
office in Maryland.
Should you find a specific
statute or other law which permits you to practice immigration
in Maryland, you should review
Rules 7.1 through 7.4 which relate
to the information you must disclose regarding your legal services,
including advertising.
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Pride in the Profession
“…the great strength of our profession
lies in the integrity with which we act
and the honor that we bring to our work.”
Atty.Griev.Comm. v. Coppola, __Md.__,
Misc. Doc.AG No. 5 (2011) at 40.
In April, I had the honor of attending the Law Day activities of the Bar
Association of Montgomery County.
Jack Quinn was installed as President
and I found one of the most compelling themes of his speech to be his recognition of members of the Bench and
Bar of Montgomery County whose
lives inspired him and whose conduct
brought luster to the reputation of
the profession. Several weeks before,
the Bar Association of Baltimore City
celebrated the accomplishments of the
“Living Legends of the Law,” most of
whom I’ve had the privilege of knowing for many years.
We all know that bar associations
and foundations regularly honor lawyers and judges for their contributions
to the profession and to the common
good. Those celebrations are not just
the right thing to do; they are an indispensible part of our legal culture.
It is no secret that members of the
public view our profession with cynicism; it is, after all, the basis for an
overwhelming number of lawyer jokes.
Most people, especially those who have
little contact with the legal profession,
do not understand the day to day work
done by lawyers and the indispensible
role they play in conflict resolution and
54
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the protection of our freedom and the
rule of law. I fear that the public’s often
negative perception of the profession
is, to some extent, fueled by cynicism
and distrust within the profession. I
often voice regret that such appears to
be the case and, at one event, a lawyer
said to me, in effect, “easy for you to
say, there are lots of lawyers whose
conduct makes us cynical.”
Maybe that’s true, but my experience is that most attorneys try to
do the right thing, to represent their
clients within ethical bounds, and to
seek justice. Many, I hope, most, experienced attorneys try to inculcate novices with a culture of civility and with
a love for the profession that celebrates
its achievements and grieves when
lawyers fall short. We are inspired by
the lawyers whom we celebrate as
contributors to the public good.
We should be proud of lawyers who,
like Iranian Shirin Ebadi, a Nobel Peace
Prize laureate, risk their own freedom
to represent the weak, the dispossessed,
the oppressed. We should be proud of
lawyers like the thousands in Pakistan
who, in November 2009, were met
with police violence, arrest and incarceration, when they demonstrated in
the streets for a restoration of the rule
of law in that country. And we should
be proud of our brothers and sisters in
this country who, every day, meet the
burdens of the hopeless case, the hated
cause and the “impossible” client.
We fight cynicism by celebrating
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those whose works inspire us. We
honor those who enhance the reputation of the profession, who affirm our
own dedication to the law. But we
should honor the profession and what
it means to the society as a whole not
only by celebrating the best of us, but
by dedicating ourselves to bring integrity and honor to all the work we do.
Glenn Grossman, Bar Counsel

Farewell From the Editor
Dear Readers
This is my 149th issue of the Maryland
Bar Journal and my last as its Editor.
After 24 years as the Director of
Communications for the Maryland
State Bar Association and the Editor
of this magazine, I am retiring.
When I arrived in 1987 the monthly
Maryland Bar Journal was struggling,
so with the support of MSBA’s exceptional Editorial Advisory Board, we
changed it to bi-monthly and gave it
direction with theme issues. I have
thoroughly enjoyed producing each
issue of the Journal and watching
it become a showcase magazine
that has captured four top national
awards. I am very proud of the
Maryland Bar Journal and what we
have accomplished in 24 years.
But, the Journal’s success would
not be possible without the outstanding support and hard work of the
Editorial Advisory Board, led by
Elizabeth Kameen for most of my
tenure. This phenomenal committee edits each issue of the Journal
and I am grateful to all of the EAB
members I have worked with over
the years. I am also grateful to the
hundreds and hundreds of volunteer
attorney writers who have contributed articles over the years, and to the
Sections and Committees who assisted with our theme issues. Without
the support of MSBA members, this
4
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magazine would not be the success
it is today.
Writing, editing and producing the
Journal has always been one of the
favorite parts of my job at MSBA and
I will miss it. I will also miss all of the
members I have worked with and the
many friends I have made over the
years. I have immensely enjoyed my
time with MSBA and I thank you for
giving me the opportunity to serve
as your Director of Communications
and the Editor of the Maryland Bar
Journal for 24 years.

Sincerely,

