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rethinking zeal:
is it zealous
representation
or zealotry?
By Elizabeth Mary Kameen

A

s a profession, we try year after year to
overcome our poor reputation. Is there
an underlying reason for all this “bad
press”? Could it be that zealous representation of a client became an excuse for zealotry
in the practice of law?
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In the Preamble to Maryland’s Rule
of Professional Conduct, Maryland
lawyers are exhorted to “zealously
assert the client’s position under the
rules of the adversary system.” The
same Preamble recognizes that a
delicate balance exists between the
lawyer’s “obligation zealously to protect and pursue a client’s legitimate
interests . . . while maintaining a
professional, courteous, and civil
attitude toward all persons involved
in the legal system.” Sometimes that
balance goes off-kilter. This article
proposes some reasons why that
might happen.

A Brief History of the
Zealous Representation
Obligation

Zealous representation found its voice
in Lord Henry Brougham, who in
1821 represented Queen Caroline on
a charge of adultery which, among
other things, would have stripped her
of her crown, if found guilty. Lord
Brougham’s words, set forth in the
Trial of Queen Caroline 8 (1821), sounded the clarion call of zealousness by
setting forth a veiled threat that during a trial he would expose facts
about the King that would strip the
King of his crown and bring down the
government. Lord Brougham said:
[A]n advocate, in the discharge of
his duty, knows but one person
in all the world, and that person
is his client. To save that client
by all means and expedients, and
at all hazards and costs to other
persons, and, amongst them,
to himself, is his first and only
duty: and in performing this duty
he must not regard the alarm, the
torments, the destruction which
he may bring upon others.
6
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Separating the duty of a patriot from that of an advocate, he
must go on reckless of the consequences, though it should be his
unhappy fate to involve his
country in confusion.
In those words there is no recognition of balancing the client’s interests
with any thought of consequences.
Indeed, country or consequences be
damned; the client shall be represented at all hazard and cost to others, or
to the lawyer himself, if necessary.
About one hundred years later, in
1908, the American Bar Association
adopted the First Canons of
Professional Ethics requiring lawyers to give “entire devotion to the
interest of the client, warm zeal in the
maintenance and defense of his rights
. . . .” It appears that zealous representation in the original canons of ethics
was retained as a Rule directing fierce
devotion to the client.
In 1983, however, the American
Bar Association Model Rules of
Professional Conduct made it clear
that a lawyer was not only to represent his client zealously, but also to
be a “public citizen having special
responsibility to the quality of justice.” Thus in 1983, the Model Rules
moved the discussion of zealous representation from the body of the Rules
to the Preamble. Maryland followed
suit thereafter.
Maryland’s Rules of Professional
Conduct
contain
admonitions
designed to harness the no-holdsbarred attitude toward representing the client’s interest at all cost.
There is a focus on a lawyer’s duty to
others in the legal system - - the courts
and opposing parties and counsel.
There are admonitions not to bring
or assert frivolous claims (Rule 3.1);
to make reasonable efforts to expedite

litigation (Rule 3.2); to be truthful
toward the tribunal (Rule 3.3); to be
fair to the opposing party and counsel
(Rule 3.4); to be truthful in statements
to others (Rule 4.1).
The Preamble to the Maryland Rules
also recognizes that there is a tension
inherent in the sometimes conflicting
duties. It states, “Virtually all difficult
ethical problems arise from conflict
between a lawyer’s responsibility to
clients, to the legal system and to the
lawyer’s own interests in remaining
an ethical person while earning a satisfactory living.”

The Inheritance from
Our History

Even though the modern Rules of
Professional Conduct moderate the
concept of zealousness by requiring concern for the “others” in the
legal system, our profession remains
plagued by the very lack of concern
for those others that the Rules call
for. There is no need to chronicle
here the extensive writings of incivility, rudeness, or offensive tactics in
our profession. A quick read through
the Maryland Judicial Commission’s
Report on Professionalism published
in May, 2007 confirms that we have
a problem.
Its source may be the clarion call
that Lord Brougham issued over 200
years ago. It was a clarion call not to
zealous representation but to zealotry.
Zealotry is something our profession
has inherited through a misguided
interpretation of the message that
our first duty is to represent clients
zealously.

What is a Zealot?

A zealot is a fanatic who will go to
any length to accomplish an end. In

1821 when Lord Brougham said that
in the discharge his duty he would
essentially destroy the government
and would not regard “the destruction which he may bring on others,”
he announced his zealotry in the practice of law. In the 21st Century, we see
similar types of zealotry. For example,
the lawyers in the Department of
Justice in 2002, admittedly patriotic
lawyers helping to fight the war on
terror, ultimately issued legal advice
that concluded that water-boarding
and other aggressive interrogation
techniques were not torture.
Zealotry in the practice of law? In
the view of some, yes. For example,
a former United States Department
of Justice Office of Legal Counsel
Attorney and Professor of Law at
University of Colorado Law School
8
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says the lawyers “became advocate[s]
for any theory of law no matter how
implausible, that would allow what
the administration wanted to do, for
example, harsh interrogation. It is
clear that this attitude resulted from
fear of another terrorist attack and the
resulting pressure that was felt…to do
anything that might prevent one.
The bad advice did not result from
bad or evil intentions…[the lawyers
just] lost sight of the essential nature
of a lawyer’s role,” which Professor
Bruff believes is the exercise of independent judgment even in the face
of an insistent client with a strong
belief that it is protecting the world
from evil. (http://writ.news.findlaw.
com/dean/20090501.html, last visited 10/9/10.)
We do not need to go to the extreme

issue of defining the boundaries of
torture to examine zealotry, however.
Indeed, it is quite easy to become
a zealot in the practice of law at
any given time in the context of any
given issue because we can hide
our zealotry behind the duty of zealous representation. Court cases warn
us of the slippery slope. As Judge
Raker said in Attorney Grievance
Commission of Maryland v. Culver, 381
Md. 241 (2004):
To be sure, “the American lawyer’s professional model is that
of zeal….” C. Wolfman, Modern
Legal Ethics, §10.3.1, Nature of the
Principle of Zeal, at 578 (1986). But
zeal is not boundless and some
limits are acknowledged by all,
although the limits are not always

clear. See Little v. Duncan, 14 Md.
App. 8, 15, 284 A.2d 641, 644 (1971)
(stating that “[z]eal in advocacy is
commendable, but zeal, even in
advocacy, without bounds may be
contemptuous and disruptive”).

* * *

And Judge Arrie Davis, in Reed
v. Baltimore Life, 127 Md. App. 536
(1999), wrote:
Lest there be any doubt that we
favor — indeed believe an adversary system demands no less —
zealous advocacy, we reiterate
unequivocally that it is in an advocate’s duty to use legal procedure
for the fullest benefit of the client’s
cause, but it is also a duty not to
abuse legal procedure.
		
Where the lines are drawn and
where the boundaries are between
zealous representation and zealotry
may not be clear, but here are a few
of the signs that we are crossing the
line. The first sign is we begin to
believe that we are on the side of the
angels. When we have a vulnerable
client severely hurt in an accident;
or one that is a victim of insidious
discrimination; or a person bilked
by the fraudulent acts of others,
it is an easy first step to believe that
we are on the side of the angels.
Or maybe we have a client who is
the righteous protector of the public
good, fighting systemic violations of
the rights of the poor, or the powerless. Or it may be that we represent
government agencies whose responsibility it is to protect the public from
all sorts of wrong doers. Surely, we
may believe in those cases that the
angels are on our side in our crusade
for justice.
We can stop our slide into zealMarch 2011
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otry here by recognizing the fact that
all the angels are not on anyone’s
side and no client is an angel. Our
clients are mere human beings with
foibles, good and bad natures and
motives. While it is our job to be
empathetic, it is also our job to remain
detached from our client’s emotions,
fears, and losses.
In that way we can live comfortably
within the two roles that lawyers are
called on to perform — that of zealous
advocate and independent counselor.
10
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Even in the context of zealous advocacy, Rule 2.1 requires us “[i]n representing a client,…to exercise independent professional judgment and
render candid advice. In rendering
advice, a lawyer may refer not only to
law but to other considerations such
as moral, economic, social and political factors, that may be relevant to the
client’s situation.”
But, if we insist on believing that
we represent the angels and that all
the angels are on our side, we have

taken that first small step down the
slippery slope into zealotry. The next
step is a big one. We start to demonize
our opposition. If we are on the side
of the angels, our opposition must
be on the side of the devil. It is really
easy to become a zealot when we
believe we are protecting our client
from evil incarnate.
Now, without qualm of conscience
we can use discovery to harass and
bedraggle. We can include in our
pleadings snarky comments about
the opposing party and/or opposing
counsel. How about twisting the law
or facts in ways that they were never
meant to go? We begin to believe
that any action we take is justified
and that every action of opposing
counsel is morally bankrupt. Now
we have crossed the line from zealous representative to zealot. We have
become Lord Brougham. We will take
no regard for the “alarm, the torments, the destruction [we] may bring
upon others.”
When we get to this stage of the
slide down the slippery slope, the
examples are legion of the kinds of
behavior in which we are willing to
engage. In “Incivility: An Insult to the
Professional and the Profession,” The
ABA Brief, Vol. 37, Spring 2008, the
authors Joseph Ortego and Lindsay
Maleson provide us with a convenient list of such behaviors:
• a mindset that litigation is war
that describes trial practice in military terms;
• a conviction that it is invariably in
your interest to make life miserable for your opponent;
• a disdain for common courtesy
and civility, assuming that they
are ill-suited for the true warrior;
• a wondrous facility for manipulating facts and engaging in

revisionist history;
• a hair-trigger willingness to fire
off unnecessary motions and to
use discovery for intimidation
rather than fact finding; and
• an urge to put the trial lawyer on
center stage rather than the client
or his[or her] cause.
Those behaviors are admittedly
the extremes of zealotry in the practice of law. With all the best intentions, however, any one of us can
start down that slippery slope. The
“Ideals of Professionalism,” approved
by the Maryland Court of Appeals
on March 9, 2010 and promulgated
by the Professionalism Commission
effective July 1, 2010, may provide the
brakes we need to stop our descent
down the slope from zealousness to
zealotry. A weekly reading of some of
the specific “Ideals of Professionalism”

should help. For example, the Ideals of
Professionalism boldly state:
A Lawyer should:
• understand that an excess of zeal
may undermine a client’s cause
and hamper the administration
of justice and that a lawyer can
advocate zealously a client’s
cause in a manner that remains
fair and civil;
• know that zeal requires only that
the client’s interests are paramount and therefore warrant use
of negotiation and compromise,
when appropriate, to achieve a
beneficial outcome, understanding that yelling, intimidating,
issuing ultimatums, and using
an “all or nothing” approach
may constitute bullying, not zealous advocacy.

Conclusion

If the Ideals of Professionalism become
our guide, the distinction between
zealous representation and zealotry
will be clearly delineated and teachable. Once those Ideals are firmly
established in our profession, one
reason for our bad press may well be
eliminated.
Ms. Kameen is an Assistant Attorney
General and Principal Counsel to the
Maryland State Board of Education
and the Maryland State Department
of Education.

Disclaimer: The views in this article
are those of the author and not
necessarily those of the Office of the
Attorney General.
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Social Media—
Friend or Foe?
By Linda D. Schwartz
Web 2.0 is a term used to describe Internet communications through interactive commentary or written discussions
between a sender and a receiver of information, including
social networking media (“Social Media”). There are three
primary types of Social Media, namely:
• Web log or “blog” which contains information or commentary by the person who authors the blog;
• interactive community of people creating profiles and
providing information for the purpose of connecting
or communicating with others for personal or business
purposes, and
• interactive community of users that participate due solely
to similar interests for individual, professional, or commercial purposes (e.g. hobbies, college classes, listservs
for professional organizations, among others).
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Lawyers and law firms can be located
on the Internet through search engines
(Bing and Google, to name a few) for
the purpose of identifying a capable
lawyer who can competently handle
a given case, issue, or transaction.
Consequently, it is easy to conclude
that Social Media is used frequently
by lawyers as follows:
• to advertise or market the professional capabilities of a particular
lawyer;
• to highlight the scope of services
of a law firm;
• to provide blogs on current legal
information, cutting edge legal
theories and posts of interest to
potential clients; and
• to locate other attorneys, advisors
or experts that may be needed to
participate with the client’s team
of advisors for any given matter.
Social Media functions in “real
time” so that the users can contribute,
respond to or interact with other users
instantaneously. Instant Messaging,
Facebook and Twitter are prominent
examples of real time Social Media,
and each is now ubiquitous in our culture. Instant Messaging allows immediate responses by a particular individual to messages or posts directed
to the participants. Facebook enables
a member to create a profile and invite
“friends” to view messages or other
information placed by the member on
his or her “wall.”
Once the friend consents to participate, a friend’s comments or posts will
be visible to anyone who is allowed
by the member to view the member’s
wall. The member can create varying
degrees of privacy within the policies
set by Facebook. See, http://www.
facebook.com/policy. In contrast to
14
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both Instant Messaging and Facebook,
Twitter is a micro-blogging Social
Media site that enables the user to post
messages on the Internet that contain
no more than 140 characters to convey
in real time the user’s thoughts, information and message. Such a microblog is known as a “tweet”, and it
may contain a link to another blog or
website. Twitter states in its terms of
service that what you say on Twitter
may be viewed all around the world
instantly, and that you are what you
Tweet. See, http://twitter.com/tos.
Social Media has provided numerous benefits to its users. Lawyers have
begun to use Social Media due to
the ease of access it provides to clients, prospective clients and other
professionals through the rapid location and transmission of pertinent
information provided on websites created by the lawyer or the law firm.

While few would disparage the
potent effects of Social Media in daily
law practice, some disadvantages
exist, namely:
• The sender has little or no control of the information or message
because the recipient may disseminate or resend information to
third parties.
• Search engines and other network
service providers may have access
to private information provided
by users.
• There may be harassment due to
the content of a post on the Social
Media site if it is abusive to a user
or other identified individual.
• Frequent review and response to
Social Media can be a distraction
which may result in decreased
productivity.

Each of us laments the time, energy and effort we spend each day in
responding to our emails, text messages, Instant Messages and other
Social Media. While it is a necessary
and useful tool, in our current law
practices one must each be mindful of its disadvantages and implement strategies to lessen the likelihood that the use of Social Media
will result in a violation or breach
of the Maryland Lawyers’ Rules of
Professional Conduct (“Rules”).
To understand the impact that
the Rules have on lawyers’ use of
Social Media, consider the following
situation:
John, a Maryland lawyer, is
a member of a golf enthusiasts
listserv. His email address is the
same one he uses professionally at
his law office so that he can read
any messages as soon as they are
posted. Mary, also a member or
the same listserv but personally
unknown to John, uses her laptop
to write the following post on the
listserv:
“Yesterday was a disaster. I was
on the fairway approaching the
8th hole at Heaven’s Best, and that
drunk George actually ran me over
with his cart. I am now laid up in
the hospital for several days with a
broken leg and several other injuries. George is a menace! He should
be tossed out of the club.”
John reads Mary’s post, and he
immediately replies:
“Sorry to read you are so severely injured. Your story is terrible. Do
not worry, I am a lawyer and I can
help you. I have handled similar

cases over the past few years. I
know the ropes and we can win
big. Won’t cost you anything. I will
come by today to speak with you.
What hospital and room number?”
Later that evening, John visits Mary, and she signs a retainer
agreement with John and his law
firm. The next day, John asks his
cousin, Charlie, to “friend” George
on Facebook, and to ask him about
the incident with Mary. He also
asks Charlie to provide him with
any information he may see on
George’s “wall” that can be used to
enhance Mary’s case.
The above facts are contrived to
illustrate clearly the ethical obligations that the Rules impose on lawyers
when the lawyer chooses to use Social
Media. The Rules do not expressly set
forth certain conduct solely related
to the use of Social Media. Rather,
the Rules have been written broadly
to encompass all conduct governing
lawyers even when lawyers choose
to use Social Media in their daily
practice. Md. Lawyers’ Rules of Prof’l
Conduct (2007).
The Rules are flexible and fluid so
as to be applicable even when there
are changes to the technology used
in law offices. With regard to the use
of Social Media, it should be noted
that electronic communications are
expressly included within the Rules in
several places. A “writing” or “written” is defined as a “. . . tangible or
electronic record of communication or
representation, including. . . email.”
Md. Lawyers’ Rules of Prof’l Conduct
R. 1.0(p) (2007). Second, the Rules
governing the information about the
lawyer and the lawyer’s services in
Rule 7.1 et seq., expressly apply to

a lawyer’s use of public media and
electronic communications to advertise information about the lawyer, the
lawyer’s services and the lawyer’s
qualifications, including, a lawyer’s
direct real time electronic contact
with a prospective client. See Md.
Lawyers’ Rules of Prof’l Conduct
R.7.2, 7.3 (2007).
Turning to the scenario presented
above, John has failed to comply with
the Rules in several respects in his
communications with Mary and in
establishing the attorney-client relationship. To the extent that John has
violated his obligations under the
Rules, it may be determined that his
direct supervising lawyer and the lawyers having managerial authority at
his law firm also have violated their
respective obligations under the Rules.
Rule 5.1 requires each of them to make
reasonable efforts to ensure that both
the supervising lawyer requires the
junior lawyer to conform to the Rules
and that the managing lawyers of the
firm have in effect measures giving
reasonable assurance that all lawyers
in the firm will conform to Rules. See
Md. Lawyers’ Rules of Prof’l Conduct
R. 5.1(a), (b) (2007).
Given the facts described above,
John knows from Mary’s post that she
is in a fragile emotional state. Under
Rule 7.3 (a), John can not have a real
time electronic communication for the
purpose of soliciting a prospective
client for pecuniary gain. In addition,
John’s reply creates unjustified expectations in Mary as to the likelihood of
success by John in violation of Rule
7.1 (b), and he makes misleading statements to Mary regarding the payment
by Mary of the fees and expenses for
her case.
Further, John can not be deceptive or untruthful when dealing with
March 2011
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third parties and he may not knowingly assist or induce another to do
so. Consequently, his request to his
cousin Charlie to “friend” George to
deceptively discover information to
be used in the prosecution of Mary’s
claims against George constitutes a
violation of Rule 8.4 (a) and (c). It is
professional misconduct to violate or
induce another to act in violation of
the Rules to engage in conduct involving dishonesty, fraud, deceit, or misrepresentation. Md. Lawyers’ Rules of
Prof’l Conduct R. 8.4(a), (c) (2007).
In 2009, the Philadelphia Bar
Association Professional Guidance
Committee concluded that a lawyer
request for a third party to contact a
witness through a “friend” request
on Facebook for the purpose of gaining access to information revealed for
the purpose of using the information
to impeach the witness at trial was
deceptive under its Rule 8.4 (c) and a
breach of professional ethics because
the purpose for requesting access to
the information was purposefully
concealed. Phila Eth. Op. 2009-02,
2009 WL 9346232. The opinion can
be found at http://philadelphiabar.
org/WebObjects/PBARReadonly.
woa/contents/WebServerResources/
CMSResources/Opinion_2009-2.pdf
In adhering to the Rules governing advertising, strict compliance
with the obligations contained in the
Rules is essential. Under the Rules,
care must be exercised in describing
the lawyer’s qualifications, and puffing should be avoided. In addition,
Rule 7.2 (b) requires that a copy or
recording of an advertisement or other
communication must be kept by the
lawyer for three years after its last
dissemination along with a record of
when and where it was used, and Rule
7.2(e) requires that the advertisement
16
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or communication must include the
name of at least one lawyer responsible for its content.
Each lawyer must also maintain
the confidentiality of all information
related to the representation of a client
under Rule 1.6. The lawyer’s ethical
duty to maintain the confidentiality
of all information relating to the representation is broader and more inclusive than the information subject to
the attorney-client privilege. Drawing
the distinction between the lawyerclient privilege and the client-lawyer
confidentiality rule, Comment 3 to
Rule 1.6 notes the following:
“The attorney client privilege and
work-product doctrine apply in
judicial and other proceedings in
which a lawyer may be called as
a witness or otherwise required
to produce evidence concerning
a client. The Rule of client-lawyer
confidentiality applies in situations
other than those where evidence
is sought from the lawyer through
compulsion of law. The confidentiality rule, for example, applies not
only to matters communicated in
confidence by the client but also to
all information relating to the representation, whatever its source.”
With the explosive use of Social
Media, sole practitioners, law firms,
and corporate and government counsel offices would be prudent to adopt
Social Media policies to reduce the
risk of violation of the Rules by lawyers and their respective non-lawyer
staff. In such policies, it would be
important to:
• define the scope of permitted
Social Media,
• establish controls regarding the

quality of information posted,
• create permitted uses and sites for
posting messages, or other information,
• assess adherence to mandated
lawyer advertising requirements,
• track possible prospective clients
and check for potential conflicts
of interest.
Any Social Media policy should
apply to all lawyers, law clerks, paralegal assistants, administrative managers and staff. It should also describe
the types of permitted Social Media
accurately and address the following
concerns:
• Separation of private social networking from professional social
networking, including the prohibition that the same accounts
or profiles should not be used
for personal and professional
activities.
• Creation of an approval process
for the content of blogs, posts or
messages to Social Media sites.
• Restrictions on the dissemination
or disclosure of confidential information
• Prohibitions on giving legal advice
inadvertently to prospective clients or other third parties.
• Requirements for maintaining
privacy and access to information by third parties through the
use of software and other protections, including an appropriate
disclaimer regarding the nature
of the content of the Social Media
activity and its permitted use.
• Guidelines on the improper use
of information to prevent harassment, defamation and other unintended results.
• Restrictions on permitted geo-

graphic practice in Social Media
to prevent the unauthorized practice of law.
There are several outstanding
articles or materials that should be
reviewed prior to undertaking the use
of Social Media in a law practice and
in the preparation of a Social Media
policy, including the following:
• Lynch, Ethical Problems with
Computer Advertising and
Affiliations, 34 MD. Bar Journal 11
(Dec 2001). Hricik. Communication
and the Internet, Facebook, E-Mail
and Beyond, December 2009,
available at http://ssrn.com/
abstract=1557033 .
• Duffy, Developing a Social Media
Policy, ABA Section of Real
Property, Probate and Trust Law,
E Report (October 2010) available
at http://www.abanet.org/rpte/
publications/ereport/2010/5.
• An August 2010 opinion from
the American Bar Association
Standing Committee on Ethics and
Professional Responsibility (ABA
Comm. On Ethics and Professional
Responsibility, Formal Opinion
10-457 (2010)) issued on August
5, 2010, available at http://www.
abanet.org/cpr/links.html.
The issues raised above will evolve
and multiply as technology changes. For example, Facebook recently
announced a new platform through
which it will provide enhanced electronic communication services to its
users. The legal profession must adapt
to the ways in which commerce is
transacted in a manner that adheres
to the ethical obligations governing
the conduct of lawyers. The ABA
Commission on Ethics 20/20 recently

issued a paper seeking commentary
from the legal profession regarding
the impact of technology on the confidentiality-related concerns of the
legal profession.
Compliance with the professional rules will be a challenge to all
Maryland lawyers because it requires
quickly conforming one’s conduct to
the fast paced changes in software,
technology and the manner in which
communication occurs and information disseminated. The ethical obligations mandated by the Rules and the
basic underlying principles remain
constant. Therefore, lawyers must be
vigilant in embracing both the new

technology and its implications and
applying the Rules to protect the public and the administration of justice.
Prudence requires every lawyer to
carefully consider the consequences
of each Social Media activity and the
content of each “tweet”, blog, message, and post. Common sense and
good judgment should prevail such
that if you have any hesitation or
doubt, do not post.
Ms. Schwartz, a principal of the law
firm Paley Rothman in Bethesda, MD,
concentrates her practice in real estate,
commercial transactions, estate planning
and administration as well as professional
ethics matters. She can be reached at
lschwartz@paleyrothman.com.
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Alternative
Dispute
Resolution
and Ethics
By Patricia M. Weaver

I. Is there a Duty to Discuss ADR
with Clients ?

So, a new client is sitting in your office and
outlining the contours of an ongoing dispute
with her business partner. The client is wellheeled and, at the moment at least, pretty
ticked off about her partner’s recent actions.
She has raised her concerns with her partner,
and he has denied or dismissed them.

18
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Based on the client’s account
of events, you advise her that the
facts give rise to several causes of
action and you can file a multi-count
Complaint. Certainly, you are likely
to discuss that option with the client.
But, do you have an ethical obligation
to discuss any other options with your
client, that is, to advise your client
about the availability of alternative
processes for resolving the dispute?
No Maryland Rule of Professional
Conduct expressly answers that question. A former Comment to Rule 2.1
stated: “It may be necessary under
Rule 1.4 to inform the client of forms
of dispute resolution that might constitute reasonable alternatives to litigation.” In response to an effort to
amend the Comment by changing the
“may” to “shall,” the Comment was
changed to read:
“when a matter is likely to involve
litigation and, in the opinion of the
lawyer, one or more forms of ADR
are reasonable alternatives to litigation, the lawyer should advise
the client about those reasonable
alternatives.”
Now, the Comment instructs that the
lawyer “should” advise the client
about the existence of ADR when,
in the opinion of the lawyer, ADR is
a reasonable alternative to litigation,
a curious development in response
to an effort to strengthen the
lawyer’s obligation to advise clients
about ADR.
Beyond the Comment to Rule
2.1, other Rules speak generally in
response to the question. Rule 1.4
governs attorneys’ communications
with their clients and provides: “A
lawyer shall explain a matter to the
extent reasonably necessary to permit
the client to make informed deci20
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sions regarding the representation.”
Similarly, Rule 1.2 (a) requires that “a
lawyer shall abide by a client’s decisions concerning the objectives of the
representation and, when appropriate, shall consult with the client as
to the means by which they are to be
pursued.” Here, the duty to consult
with and advise a client about the
various means available to pursue the
client’s objectives is framed as a mandate, albeit again, qualified by “when
appropriate.”
When assessing whether ADR is a
“reasonable” or “appropriate” alternative to litigation, the lawyer obviously must make that assessment
considering only the client’s interests, given the constraints on lawyers elevating their own self interests
over clients’ interests. Comment 7 to
Rule 1.4 warns that a “lawyer may
not withhold information to serve
the lawyer’s own interest or convenience...” Absent domestic violence
or some other unique factors, it is
hard to imagine when it would not
be reasonable or appropriate to at
least advise a client about the availability of ADR and discuss it as an
option. It may well be that the client’s
objectives are better served by litigation, but it would seem prudent to
reach that conclusion after a discussion with the client.

II. Is Mediation the Practice
of Law and Does it Matter ?

The answer to that question may
depend on what “mediation” means
to you, as mediation often means different things to different people. And,
though a simple question, the answer
is not so simple. Ultimately, the matter is for the legislature or the courts
to determine. Neither has addressed
the question directly, but the Court

of Appeals has provided some principles that may guide the analysis.
Purists in the ADR community may
view “mediation” as defined under
Rule 17-102(d) for court-ordered
mediation to be a “process in which
the parties work with one or more
impartial mediators who, without
providing legal advice, assist the parties in reaching their own voluntary
agreement for the resolution of the
disputes or issues in the dispute.” In
that process, the mediator facilitates
the communication between the parties and seeks to identify issues and
options and help the parties explore
the needs underlying their respective positions. The Rule specifically
provides: “While acting as a mediator, the mediator does not engage
in arbitration, neutral case evaluation, neutral fact-finding, or alternative dispute resolution processes and
does not recommend the terms of an
agreement.” This view of mediation
is aimed at facilitating the parties’
communication, can be done by nonlawyers, and is not the practice of law.
Opinion No. 2003-02.
The term “mediation,” however, is
colloquially and frequently used to
refer to processes that go beyond this
notion of mediation and may include
neutral case evaluation or other methods as well. Per 17-102(f), “neutral case
evaluation” involves an impartial person evaluating the party’s legal positions after hearing a summary of the
issues and arguments and sometimes
also opining as to the likely outcome
of the dispute if the matter is tried. If
such process involves “the application of legal principles to problems of
any complexity,” then, under Attorney
Grievance Commission v. Hallman, 343
Md. 390, 681 A.2d 510 (1996), it would
fit within the traditional views of the
practice of law.

The Court in Attorney Grievance
Commission v. Shaw, 354 Md. 636,
732 A.2d 876 (1999), later instructed
that “when determining whether an
activity constitutes the practice of
law,” the “focus of the inquiry is, in
fact, whether the activity in question
required legal knowledge and skill
in order to apply legal principles and
precedent.” Here, it would seem that
much of the neutral case evaluation
method (i.e. assessing and evaluating legal issues and arguments) often
used in “mediation” would constitute
the practice of law as it has been traditionally defined.
When the Court of Appeals made
changes to the Rules of Professional
Conduct as part of the “Ethics 2000”
amendments, it adopted Rule 2.4,
titled “Lawyers Acting as Third-Party

Neutrals.” Though significant that the
Court of Appeals directly addressed
ADR in this Rule, the content of
the Rule itself is somewhat limited.
Notably, however, Rule 2.4 recognizes
the lawyer in a role beyond the traditional one as client representative and
envisions the lawyer-neutral acting
in a non-representational capacity by
stating that the lawyer “assists two or
more persons who are not clients.”
Since the traditional notion of practicing law typically involved applying
legal principles to advise clients (and
here mediating parties are expressly
not clients), it could be suggested
that Rule 2.4 is intended to insulate attorney-neutrals from conflict of
interest violations, which otherwise
could be rampant if the attorney-neutral was considered to be providing

legal advice to unrepresented parties
in mediation.
Many lawyer-mediators provide
neutral case evaluation to parties in
mediation, and surely no one would
suggest that lawyer-mediators should
face any ethical proscription against
providing legal analysis and opinions to mediating parties who were
represented by counsel. Mediating
parties and their counsel often
want to hear feedback on their legal
positions, as well as a neutral assessment of their chances of prevailing at
trial. The lawyer-mediator serves a
hugely important – and much needed
– function.
While the lawyer-mediator may
apply legal principles and precedents
and thus fit within the traditional
“practice of law” paradigm, the mediMarch 2011
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ating party is presumed to be receiving “legal advice” from their own
counsel, and not the third-party neutral. In this context, it is easy to distinguish the “practice of law” from the
giving of “legal advice”
Is the analysis any different if the
parties are unrepresented? If the lawyer-mediator provides legal analysis
and opinions to the pro se parties,
particularly in separate caucuses as
is popular in shuttle diplomacy, does
the legal analysis begin to approach
“legal advice?”
In a thoughtful article titled The New
Maryland Rules of Professional Conduct
and Mediation: Perplexing Questions
Answered and Perplexing Questions that
Remain, 36 U. Balt. L.F. 1, 8 (2005),
Robert Rubinson explores a number
of ethical issues in the mediation
arena, posits that “[e]ngaging in the
practice of law while mediating generates almost certain ethical problems
for attorneys as mediators,” and concludes that “[p]erhaps the greatest risk
is that it is extraordinarily challenging
– perhaps impossible - to render legal
advice to one party or to both parties simultaneously without having
a conflict of interest, which would
constitute a violation of, at a minimum, Rule 1.7 (Conflict of Interest).”
Mr. Rubinson aptly points out that
other canons governing mediation
allow mediators to “provide information,” but uniformly prohibit
“giving legal advice or other professional advice.” He thus frames the
crux of the issue:
It is the distinction between “providing information” and “providing legal advice” noted by the
Standards that generates such difficulty in practice. As with the
challenge facing lawyers who
encounter pro se parties and
22
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“should not give legal advice to
an unrepresented person, other
than the advice to secure counsel,”
where is the line to be drawn? This
intensely contextual question cannot be answered here. What can
be said, however, is that attorneys
should remain acutely sensitive
to the risks of engaging in the
practice of law in mediation and
should strive to avoid it.
So, in dealing with pro se parties,
is there a meaningful line between
providing legal information and legal
advice? If a lawyer-mediator explains
to the pro se parties that they are not
clients and that the neutral will not be
providing legal advice, can the lawyer-neutral then provide an analysis
of the legal issues and an assessment
of the likely outcome of trial without
crossing an ethics line? Rule 2.4 specifically requires a lawyer-neutral to
inform unrepresented clients that the
lawyer is not representing them and,
when necessary, to explain the difference between the lawyer’s role as
a third-party neutral and a lawyer’s

role as one who represents a client.
With regard to explaining these
differences, Comment 3 to the Rule
only mentions ensuring that the pro
se party understand “the inapplicability of the attorney-client evidentiary privilege.” Explaining the specific contours of these different roles
may hold the key. When mediating
between pro se parties, lawyer-mediators must draw proper and meaningful lines between the lawyer’s role as
a third party neutral and a lawyer’s
role as one who represents a client
- and then stay within those lines.
Given the great benefit that mediation
provides to both the parties and the
courts, arguably these lines should
be drawn in a manner that can be reconciled with the Professional Rules,
but also in a manner that advances
and fosters the greater use of mediation services.
These same issues gave rise to a
related question: Can a lawyer-mediator draft a binding settlement agreement for unrepresented parties? This
question has spawned much debate
and discussion in the legal commu-

nity, and differences of opinion exist
across the country. The Maryland State
Bar Association Ethics Committee
addressed this question in Opinion
No. 2007-19 and recognized that:
It is common for mediators to assist
the parties in preparing a term
sheet or a memorandum of understanding to set forth the essential terms of the mediated resolution of the dispute. This activity is
undertaken as a mediator, not as a
lawyer for either party. We see no
problem with a lawyer-mediator
engaging in this task.
When the task changes from
memorializing the understanding
to drafting legally binding documents, the mediator’s role as scrivener changes to legal practitioner.
Historically, drafting pleadings
or contracts for third parties has
constituted the practice of law in
Maryland.
The Committee looked to section
10-101(h) of the Business Occupations
Article, which defines the “practice of
law” to include “preparing or helping in the preparation of any form or
document that is filed in a court or
affects a case that is or may be filed
in a court.”
The Committee concluded “where
mediation involves two unrepresented
parties and the mediator seeks to
draft legally binding documents or
legal pleadings that affect the interests of each party, the mediator practices law and is bound by the Rules.
Being bound, the mediator cannot
represent both parties in a dispute.”
The Committee concluded that such
conduct would violate Rule 1.7,
which governs conflicts of interest. In
rendering its Opinion, the Committee

specifically recognized that the “issue
is not one without a difference of
opinion” and that states had come
down on both sides of the issue reaching opposite conclusions.
Contrary to the Committee’s
Opinion, it could be suggested that
Rule 2.4 suggests that lawyer-neutrals
are not representing either party in
a mediation and, therefore, Rule 1.7
– which prohibits conflicts in the representation of a client - simply does
not apply. Here, the intended operation of Rule 2.4 becomes significant
and results in something of a chicken
and egg dilemma. That is, under Rule
2.4, are unrepresented parties never
“clients” of a lawyer-neutral who
acts as a mediator or can the parties
become clients if the lawyer-neutral
provides legal advice or recommends
the provisions of the settlement agreement? Put another way, does engaging in the latter activities muddle
the “difference between the lawyer’s
role as a third-party neutral and a
lawyer’s role as one who represents
a client?”
The elusive business of defining
“practice of law” and “legal advice,”
viewed in connection with the varying
practices that are called “mediation,”
suggests that broad brush answers are
not readily available to many questions. Given the different meanings
ascribed to mediation that seemingly
place it on one side of the “practice of
law” fence or the other, as well as the
recognition that other forms of ADR
more closely approximate the practice of law, the monies garnered from
ADR services provided by lawyers
may well be viewed as “legal fees.”
Consequently, if lawyers are considering forming a group of lawyers
and non-lawyers to render mediation
services, the lawyers must be mindful of the ethical prohibition against

sharing legal fees with non-lawyers.
In Opinion No. 2003-02, the Ethics
Committee opined that a “safe harbor” existed if the “mediation” services provided were limited to the
purely facilitative variety contemplated under Rule 17-102(d).
Acknowledging that it lacked
authority to define the practice of law
and that the Court of Appeals may,
in the future, speak further to the
issue, the Committee cautioned that
if “you or your partners engage in
any other form of mediation [beyond
Rule 17-12(d)] or ADR, this may entail
the practice of law and [sharing fees]
would risk violating Rule 5.4(b) and
(d).“ The Committee again acknowledged that this issue has spawned
great division and national debate
and remains unsettled. A review of
the varying state ethics opinions
emphasizes that discussions about
mediation ethics must begin with a
consistent definition of mediation.
As with many of the ethical issues
arising in mediation, lawyers should
simply be mindful that there continues
to be a lack of consensus on a number
of fronts. “Mediation” continues to
be imbued with a spectrum of different meanings, while notions of the
“practice of law” and the traditional
role of lawyers continue to change
and evolve. Any litigation attorney
practicing more than a few years has
seen the financial and emotional toll
that litigation can take. Courts have
almost unanimously recognized the
tremendous benefits of ADR – both
to the litigants and to the judicial system. As the ethical issues are fleshed
out, the primary focus should be protecting and serving the parties.
Ms. Weaver is a partner with the Paley,
Rothman, Goldstein, Rosenberg, Eig, &
Cooper Chartered.
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Cloud
Computing
and Ethics
By Randolph Stuart Sergent
There can be no doubt that the practice of law continues
to change rapidly, as both lawyers and their clients must
respond to dramatic changes in technology that govern
how we communicate and manage information. One of the
current buzzwords that attorneys will hear is “cloud computing,” which encompasses a broad range of technical
services that attorneys can use to communicate better with
clients, manage the large volume of information generated
by modern business, and provide effective representation.
Before using a new technical service, however, attorneys
need to consider and apply the ethical rules that govern the
attorney’s duties to his or her client.

March 2011

Maryland Bar Journal

25

What is Cloud Computing?

The term “cloud computing” refers to
data storage, computer processing, or
computer applications typically provided by a third party using equipment not located on the customer’s
site. Cloud services are frequently provided over the internet—so that the
customer may use inexpensive hardware and an internet browser to access
the service or remotely stored data.
The remotely stored data is “in the
cloud” in the sense that its physical
location is irrelevant to the customer,
who may be able to access that date
from multiple locations, or even anywhere that an internet connection can
be obtained.
While “cloud” computing is a
new term, the technical and ethical
issues are not necessarily new ones.
In 2009, Larry Ellison, the co-founder
of Oracle, observed, “The interesting
thing about cloud computing is that
we’ve redefined cloud computing to
include everything that we already
do. I can’t think of anything that isn’t
cloud computing with all of these
announcements.”
“Cloud computing” encompasses
several common situations in which
lawyers share electronic data with
their clients or other counsel:
1. Remote Data Storage - Data stored
on one site and made available
to others is “cloud computing.”
This would include data hosted
by your firm and made available
to clients or co-counsel. It would
include the common scenario in
litigation where an attorney provides paper or electronic documents to an outside vendor, who
creates and maintains a litigation
database that is accessible by the
trial team and client.
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2. Data Backup Services – Online data
backup is a common service that
now may be obtained by the smallest firm over the internet. Here,
your confidential data would be
copied from your computer and
held at a remote location under the
vendor’s control.
3. Communications through online
services – A “cloud computing”
service would include the use of
internet video communication or
meeting services, or services such
as mail provided by means of an
internet broswer. The Yahoo and
Google e-mail applications are
“cloud” services, because Yahoo
and Google maintain the data and
provide the hardware needed for
e-mail communications.
4. Applications Maintained By A
Vendor – The term “cloud computing” also extends to applications
that may be downloaded to your
personal computer, but are maintained by a remote vendor. Intuit’s
commonly used TurboTax software provides an example – the
software is downloaded to your
PC and automatically maintained
through your internet connection.
Thus, while the data is stored on
your PC, a vendor has access to
your computer for certain purposes. This type of arrangement is
frequently referred to as “Software
as a Service.”
Despite this apparent complexity,
cloud computing services are becoming increasingly important to the practice of law. Clients want and expect
to reduce their costs and receive faster responses from their attorneys by
communicating electronically. Courts
increasingly require electronic discovery and communications.

We are competing for our clients’
business against other attorneys who
are already using such services in
an effort to reduce costs and provide greater efficiency. Perhaps most
important, many cloud computing services, such as data storage, database
management, or trial management
software, allow an individual lawyer
or a small firm to handle electronic
data without large capital investments
in information technology (IT), without an IT staff, and on a pay-as-you go
basis. Small firms can provide services
that larger firms have been providing
for years, while limiting costs to an
amount proportionate to their use.

Ethical Concerns

A number of ethical risks arise when
a lawyer gives an outside vendor control over data that belongs to the lawyer or to the lawyer’s clients. These
risks may be classified in two broad
categories as confidentiality risks and
control risks. Confidentiality concerns
are based on who has access to the client’s data, and involve questions such
as “What does the vendor see?,” “Does
the vendor itself contract out data storage or maintenance?,” “Does the vendor have adequate controls to prevent
improper access?,” and “Where is the
data kept and are there issues arising
from data export or privacy laws?”
Control concerns arise from the
risk that the client’s or lawyers data
may not be accessible when it is most
needed, and involve questions such
as “Can the vendor deny access to
the data if there is a fee dispute?,” “Is
the vendor a viable long-term concern that will be in business when I
need the data?,” or “Is the vendor’s
offering sufficiently flexible to meet
my needs and the expectations of the

client?” To comply with a lawyer’s ethical duties, a lawyer must
approach such questions in light of
the governing Maryland Rules of
Professional Conduct.
Confidentiality Risks. Every
Maryland lawyer is certainly familiar
with the Maryland ethics rule which
governs confidentiality of information
and states simply that “[a] lawyer shall
not reveal information relating to the
representation of a client unless the
client gives informed consent.” Md
Lawyers’ Rules of Prof’l Conduct R.
1.6(a) (2007). Simply put, this means
that the attorney using cloud services
has a duty to ensure that the client’s
information or data is not disclosed
without client permission.
A lawyer who provides data to a
vendor of cloud services would not
properly be thought of as “revealing”

the client’s information if the confidentiality of that data is maintained
by the vendor. Rather, the attorney’s
role is governed by the rule, which
sets out the attorney’s responsibilities
regarding non-lawyer assistance. Md.
Lawyers’ Rules of Prof’l Conduct R.
5.3 (2007). Under Rule 5.3(a), a partner who employs or retains a nonlawyer “shall make reasonable efforts
to ensure that the firm has in effect
measures giving reasonable assurance
that the person’s conduct is compatible with the professional obligations
of the lawyer.”
In the same vein, Rule 5.3(b) provides that “a person having direct
supervisory authority . . . shall make
reasonable efforts to ensure that
the person’s conduct is compatible
with the professional obligations of
the lawyer.” The commentary makes

it plain that the rule requires both
appropriate instruction and appropriate supervision of non-lawyers who
handle client information: “A lawyer
must give such assistants appropriate instruction and supervision concerning the ethical aspects of their
employment, particularly regarding
the obligation not to disclose information relating to representation of the client, and should be responsible for their
work product.” Md. Lawyers’ Rules of
Prof’l Conduct R. 5.3, Comment 1.
These rules do not make a lawyer
into an insurer of his or her client’s
data, however. The lawyer is required
to make “reasonable efforts” to ensure
that non-lawyers retained by the lawyer abide by the lawyer’s confidentiality responsibilities. Md. Lawyers’ Rules
of Prof’l Conduct R. 5.3(a), (b) (2007).
With respect to an outside vendor,
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“reasonable efforts” would include
both due diligence and investigation
of the vendor and its policies, as well
as appropriate contract terms.
This reasonableness concept also
affects what services it would be proper to utilize for different types of client
data. The American Bar Association
(“ABA”) concluded that e-mail is a
proper means of communicating with
clients, but the lawyer had an obligation to address with the client the
sensitivity of the communication, the
costs of its disclosure, and the relative
security of the contemplated communication medium. ABA Comm. on
Ethics and Professional Responsibility,
Formal Opinion 99-413 (1999).
In addition, the ABA found that the
lawyer needed to consider whether
particularly strong protective measures
would be warranted to guard against
disclosure of highly sensitive matters.
Much information provided by a client to his or her lawyer may be of little
practical value to anyone if it were disclosed. While the confidentiality of such
data should be maintained, the reasonable measures needed to ensure that
confidentiality need not be as extreme
as would be required for particularly
valuable confidential information that
a client entrusts to its counsel.
Control Risks. Control risks arise
whenever the fact that an attorney
has retained a vendor may interfere
with the attorney’s ability to adequately represent his client. The ethical rules provide that a lawyer “shall
act with reasonable diligence and
promptness in representing a client.”
Md. Lawyers’ Rules of Prof’l Conduct
R. 1.3 (2007). The rules governing
supervision of non-lawyer assistants
apply to the performance of this duty
as well. Md. Lawyers’ Rules of Prof’l
Conduct R. 5.3 (2007).
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agree to them. Under Rule 1.5(b), “[t]
he scope of the representation and the
basis or rate of the fee and expenses
for which the client will be responsible
shall be communicated to the client,
preferably in writing, before or within a
reasonable time after commencing the
representation.” Md. Lawyers’ Rule of
Prof’l Conduct R. 1.5(b) (2007).

Minimizing Ethical Risks

Thus, the lawyer who entrusts client data to a third party vendor must
make reasonable efforts to ensure that
the client’s data is available when it
is needed, that it is not lost, and that
limitations on access to or use of the
data will not prevent the attorney from
fully doing his job. The lawyer should
try to ensure that a vendor cannot shut
off access to the data, in the case of a
fee dispute, that the vendor will not
return the data in a proprietary or otherwise unusable data format, and that
the vendor will not “disappear” such
as by going out of business.
Another control-related issue may
arise when the attorney seeks to recoup
the cost of cloud computing services.
An attorney may utilize data storage
or other services routinely, and incur
those costs as part of his or her practice overhead. Alternatively, specific
database or trial management services
may be obtained for a single matter,
and charged to the client.
To the extent that the attorney
intends to charge a client for such
costs, the client must be informed and

An attorney can minimize these ethical
risks by addressing the issues set forth
above with vendors before agreeing to
utilize any particular cloud computing
service and addressing these issues
expressly with the client before any
service is utilized with respect to that
client’s confidential information.
Addressing Ethical Issues Through
Due Diligence. Various bar associations and authors have provided a
large number of checklists that attorneys may use to address ethical issues
before entering into a vendor contract. For example, the South Carolina
Bar Association has compiled a set
of “Sample Questions to Ask Online
Storage Vendors,” available at http://
www.scbar.org/public/files/docs/
VendorQ.pdf. A more concise list was
provided by Nerino J. Petro, Jr. in The
Ethical Implications of Online Software,
GPSolo (June 2007), who listed the
following eight questions that an attorney should ask a vendor:
• Who owns the data once it is transferred to the service?
• Who has access to your data and
under what circumstances?
• If you terminate the service, how
is your data returned to you?
• If you terminate the service, what
happens to your data on the
servers?

• Can you also maintain a copy of
your data locally?
• What steps does the provider
take to protect against unauthorized outside access to the data
it stores?
• How is your data backed up?
• Does the provider have a policy to
ensure confidentiality?
Any contracts with vendors should
be reviewed carefully. Attorneys
should look for and try to remove
contract terms such as disclaimers of
liability for loss of data, limited warranties when the attorney seeks a longterm relationship with a vendor, or
provisions that enable the vendor any
ability to deny access to the data in the
case of a dispute between the vendor
or the attorney. Such contracts should
include provisions clearly stating that
the attorney or the clients own the data
at issue and that the attorney or clients
cannot be denied access to the data.
Attorneys should also seek to protect themselves by obtaining a warranty and indemnity from the vendor
that use of the vendor’s software does
not violate any intellectual property
laws, provisions providing for transition services and termination assistance if the attorney decides to change
vendors, and a litigation cooperation
clause that would require the vendor
to comply with any litigation holds
that are imposed.
To an attorney who is not technically savvy, such details may seem
overwhelming. However, these questions and concerns should not be new
to most vendors. Many vendors specialize in providing technical services
specifically to lawyers, and, therefore,
should be prepared to answer each of
the questions set out above, as they
should have previously addressed

these issues. A lawyer who is not
technically proficient may minimize
his or her risk by focusing on vendors
that specifically provide services to the
legal community, who should be able
to explain how their services maintain
confidentiality and otherwise accord
with the attorney’s ethical duties.
Consulting With The Client. In
addressing these questions, the lawyer
also should keep in mind the ethical
rules regarding communication, which
provide that a lawyer must “promptly
inform the client of any decision or circumstances with respect to which the
client’s informed consent” is required,
“keep the client reasonably informed
about the status of the matter,” and
“explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.” Md. Lawyers’
Rules of Prof’l Conduct R. 1.4 (2007).
Where a lawyer wants to utilize a
particular service to store, maintain, or
give access to a client’s data, the lawyer
need not address confidentiality issues
in a vacuum. The issues should be
discussed with the client beforehand,
including the lawyer’s assessment of
any confidentiality risks. Similar to
issues arising from e-mail communications, a lawyer who intends to utilize
“cloud” services for client data storage
or databases should consider the following:
1. Communicate the attorney’s policies regarding technical services
in writing;
2. Consider and address when special protective measures (such as
encryption or exclusion from offsite services) should be used for
particularly sensitive data or communications.
3. Counsel the client on e-mail and

internet security, protection of and
access to the client’s accounts and
passwords, and the types of data
and communications that properly should or should not be stored
or made by means of the services
that have been selected.
Given that the lawyer cannot eliminate risks of technical failure and does
not have absolute control over a vendor,
proper communication with a client
about cloud computing or other technical services provides an important
means by which the lawyer can ensure
that the client believes the risks of
disclosure or loss of control are worth
undertaking. Where a lawyer uses
such services with a client’s informed
consent, the lawyer’s actions are much
more likely to be seen as reasonable.

Conclusion

Cloud computing can provide significant benefits to a lawyer, particularly a
lawyer in a small or solo practice who
must compete with larger and more
technically sophisticated firms. The
lawyer has a responsibility to ensure
that any such services, however, are
consistent with the attorney’s ethical duties. This responsibility involves
investigation of the vendor, appropriate contract terms, and communication
with the client. While this area may
seem overwhelming, there are many
resources, some cited above, that a
lawyer can use to work through this
thicket, and many vendors who specialize in providing technical services
to lawyers who should have ready
answers to a lawyer’s questions.
Mr. Sergent is Senior Director and
Associate General Counsel of CareFirst
BlueCross BlueShield. He may be reached
at Randolph.Sergent@CareFirst.com
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Ethics

and Civility
By Courtland “Skip” Townsend

W

hen I started practicing law in 1966 there
was very little ethical regulation, although
the Montgomery County Bar Association

and the Baltimore City Bar Association were in the
forefront of that effort. As a new lawyer, the best
education you got in ethics and professionalism was
from the established lawyers in the Bar. The ethics
advice to us was: “If you have to ask - don’t do it.”
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To show you how times have
changed, when I entered the practice
you could get disbarred for advertising. Regulation in Maryland got
more formal with the advent of the
ethical considerations and the disciplinary rules of the American Bar
Association.
As a short history, in 1908 the ABA
adopted the Canons of Professional
Ethics, which were later adopted by
Maryland in 1948 and known as the
Canon Rules. The Maryland Court of
Appeals has always been in charge
of regulating lawyers. In 1965, the
Maryland Court of Appeals adopted
the Disciplinary Rules (known as the
DR Rules).
In 1969, the ABA created the Model
Code of Professional Responsibility,
and then in July of 1970 the
Maryland Bar adopted the Code of
Professional Responsibility which
was aspirational, but the Disciplinary
Rules (DR Rules) were mandatory.
Up to that time, the discipline of
lawyers was left up to the various
Bar Associations in the Counties
or the State Bar Association, and
later reviewed by the Maryland Court
of Appeals. I had some experience
with that because I tried a disbarment
case on behalf of the Montgomery
County Bar Association, prior to the
formation of the Attorney Grievance
Commission.
It was not until 1975 that the
Maryland Court of Appeals approved
the formation of the Attorney
Grievance Commission, and in
1978 adopted the BV Rules (which
involved the disciplinary process and
are now found in Md. Rule 16-701,
et. seq.). By then, the Supreme Court
in 1977 had decided Bates v. State
Bar of Arizona, 443 U.S. 350, 97 S.Ct.
2695; 53 L.Ed.2d 810 (1977), which
approved lawyer advertising, and in
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my opinion turned the legal system
upside down.
In 1983, Maryland adopted the
Model Rules of Professional Conduct
formulated by the ABA, and, in
January of 1987, the Maryland
Court of Appeals formally adopted
the Maryland Lawyers’ Rules of
Professional Conduct (MLRPC). In
1989, the Court adopted the BU Rules
regarding Attorney Trust Accounts.
In 1997, the BU Rules were amended and are now found under Md.
Rule 16-601, et. seq. In 2001, Title 16
regarding the discipline of lawyers
was amended, which streamlined
the Attorney Grievance Commission
process and changed the Inquiry
Committee to what is now known as
the Peer Review Panel.
Additional changes have been
made to the Ethics Rules through
the years. After the formation of the
Attorney Grievance Commission, and
having been involved in that system
for a long time, first on the Inquiry
Committee and later the Peer Review
system, it is my view that it is a good
system that on the whole has worked
well and successfully in assessing
complaints and prosecuting lawyers
that have violated the Rules.
After having grown from 10,000
Bar members in 1981 to now over
34,0000, and in order to address
some of the problems and complaints with the legal profession in
Maryland, the Maryland State Bar
Association’s Board of Governors
in May 1997 approved the aspirational “Code of Civility” encouraging all Maryland lawyers and Judges
to adhere to certain standards. This
can be found on the MSBA website.
In addition, new this year, is the
Maryland Court of Appeals’ enactment in July of 2010, the “Ideals of
Professionalism”, which are found in

an Appendix in the Maryland Rules,
right after the Maryland Lawyers’
Rules of Professional Conduct.
Although both of these are “aspirational”, there is a statement in
the one adopted by the Court of
Appeals that “a failure to observe
these Ideals is not of itself a basis
for disciplinary sanctions, but the
conduct that constitutes the failure
may be a basis for disciplinary sanctions if it violates a provision of the
MLRPC or other relevant law.” So
there be no doubt about the power
of the Maryland Court of Appeals to
regulate lawyers, in Post v. Bregman,
349 Md. 142, 707 A.2d 806 (1997), the
Court stated:
“MLRPC represents the exercise
of that authority, the discharge of
that responsibility. To the extent,
therefore, that the pronouncements of other courts are based
on a different view of the function
and authority of the Code in their
respective States, they are simply not relevant to the Maryland
situation. MLRPC constitutes a
statement of public policy by the
only entity in this State having the
Constitutional authority to make
such a statement, and it has the
force of law.”
The Courts are getting serious with
civility and professionalism, and
every Maryland lawyer should take it
to heart. The Preamble of the “Ideals
of Professionalism” states in part:
“Lawyers are entrusted with the
privilege of practicing law. They
take a firm vow or oath to uphold
the Constitution and laws of the
United States and the State of
Maryland. Lawyers enjoy a distinct position of trust and confi-

dence that carries the significant
responsibility and obligation to
be caretakers for the system of
justice that is essential to the continuing existence of a civilized
society. Each lawyer, therefore,
as a custodian of the system of
justice, must be conscious of this
responsibility and exhibit traits
that reflect a personal responsibility to recognize, honor, and
enhance the rule of law in this
society…”.
We are supposed to be the great
communicators, but have you ever
stopped to think that perhaps we
“communicate” too much. Some
practices of listening to others might
include concentrating on what he or
she is saying, asking questions, leav-

ing your emotions out of it, controlling your anger, getting rid of distractions, avoid jumping to conclusions,
recognizing your own prejudice, and
not arguing mentally. Even though
we are in an adversarial system,
we can still be civil to other people,
including lawyers, judges, and especially clients.
Since my background is mostly in
criminal law, some of my best friends
are former prosecutors, and although
we fought like cats and dogs in the
courtroom, we ended many a session
sitting in each other’s offices waiting
for a jury to come back. An interesting
reading on civility can be found in
Choosing Civility, the Twenty-Five Rules
of Considerate Conduct, by Professor
P.M. Forni, Co-Founder of the Johns
Hopkins Civility Project, St. Martin’s

Press (2002). What I struggle with, as
I am sure many other lawyers do, in
talking about the aspirational Civility
Rules and related matters, is that
we, as lawyers, act in a representative capacity and sometimes in an
adversarial system. Although I do
agree that cooperation enhances the
legitimate goals of the adversary system, it does not insulate us from the
occasional aggressive lawyer or judge,
and we cannot sacrifice our ability
to effectively advocate on behalf of
our clients.
I was fortunate enough to become
a Member of the Ethics Committee of
the Maryland State Bar Association,
and later its Chair. I can honestly
say that it is the smartest group of
men and women professionals that
I ever had the pleasure to spend
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time with in one room. The Ethics
Committee serves all 24,000 members
of the MSBA. We organize a monthly
Hotline for members to call, and the
names and contact information are
listed monthly on the MSBA website and the monthly Bar Bulletin.
We issue written opinions which are
posted on the MSBA Website to offer
guidance for the Bar members.
All our duties are done confidentially. We operate by Bylaws and
issue opinions only as to ethical
issues arising under the Maryland
Lawyers’ Rules of Professional
Conduct. We cannot resolve legal
questions or provide legal advice,
and we area voluntary organization that tryto assist the Inquirer in
reaching his or her own conclusion
in interpreting the Rules of
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Professional Conduct.
We do not issue opinions on
questions of law, issues likely to
be decided by a Court or tribunal
in existing or threatened litigation,
or the propriety of past conduct
which may be the subject of disciplinary proceedings. We also do
not approve proposed advertising
copy, fee agreements, or the text
of other legal or law-related documents, but will direct the Inquirer to
the proper Rules. We encourage all
members of the MSBA to review the
Rules and visit the website to assist
them in making their own determinations. All of our opinions are advisory only.
The Rules apply to all lawyers,
including government lawyers, prosecutors, and sometimes even Judges.

The Duke University lacrosse case
proved beyond question that the
Rules of Ethics apply to prosecutors,
and ended with the prosecutor in that
case being disbarred for withholding
evidence. Rule 3.8 explicitly incorporates the Brady Rule on discovery
in criminal cases, and I was quite
impressed early in my time on the
Ethics Committee when an elected
State’s Attorney called me with a
Brady issue. We also had a recent issue
come up with an inquiry involving a
claim that prosecutors had violated
Rule 4.2 regarding communication
with a person represented by counsel
in plea negotiations and discussions.
Unfortunately, we were not able to
deal with that issue because the violation had already occurred, and it was
recommended that they contact the
Bar Counsel’s Office.
The functions of our Committee are
pro-active in that we try to assist lawyers in not running afoul of the Rules
of Professional Conduct. Violations
of the Rules are the function of the
Bar Counsel. One of the common
questions that frequently arises with
regard to criminal litigation is the
veracity of representations of various
facts by both defense counsel and the
prosecution.
An example on the prosecution
side would be a prosecutor in a plea
negotiation representing that he or
she has a witness to prove a certain
point, when in fact he/she knows
that the witness is not going to be
available. The same, of course, applies
to a defense attorney. I must make a
personal observation here, however,
in the years that I have been involved
in this, I have found more straight
forwardness and disclosure from
prosecutors than I have from private
counsel in similar negotiations.
I also have some substantial con-

cerns that with the tremendous
changes going on in our profession, as well as others, because of
modern electronics and technology there are going to be pressures
to modify or change a number of
Ethics Rules. In saying that, I am
mindful of the changes attempted
to be made in 1988, and following
by Attorney General Janet Reno,
and later with Attorney General
Ashcroft, on behalf of the Bush
Administration, exempting Federal
prosecutors from State Ethics Rules.
We have complicated issues before
us, which as you can imagine have
largely to do with technological
changes in the practice. This accelerated pace will require changing
ethical
rules
and
regulatory
structures to adequately address
the challenges of the 21st Century
law practice. Although the Maryland
Lawyers’ Rules of Professional
Conduct offer us guidance on
many issues, it ultimately falls to
the Court of Appeals to regulate
the profession.
With the fast changing practice,
including virtual law firms, on-line
advertising, social networking, cloud
computing, and outsourcing, it will
require changes to the Maryland
Lawyers’ Rules of Professional
Conduct. We currently have members of the Ethics Committee working on how the current Ethics Rules
conform with the virtual law office
and on-line advertising, but as
mentioned before it may raise additional questions which can only be
answered by Rule changes by the
Maryland Court of Appeals.
I suppose I am aging myself, but
the law office of the future won’t
have bookshelves or books; it won’t
have secretaries, who, like mine, can
keep track of what’s going on, and

keep you out of trouble. It is becoming more feasible for practitioners
in smaller law firms to compete in a
larger marketplace through the use
of technology that’s available, but we
must keep in mind the integrity of the
profession, the public perception of
attorneys, and the attorneys’ sense of
dignity and competence, all of which
are important considerations.
Other changes ahead for practitioners may include mandatory continuing legal education, requiring
that all Maryland lawyers take at
least 10 hours of CLE a year, including two hours on professionalism. A
mentoring program for new admittees, which starts in December of
this year, will match a new admittee
with an experienced lawyer and will
encourage person-to-person meetings at least 6 times during the year.
Also new on the horizon is e-filing
with the Courts, which is expected
to have a trial run in Anne Arundel
County next year, with the rest of the
State Courts following over the next
four years.
A change of politics, or changes of
technology, should not justify changes in professional ethics or how we
act as lawyers. However, some Ethic
Rules will have to be changed in
order to adapt to our ever-changing
legal profession. In 2009, the ABA
created the Commission on Ethics
20/20, which is now doing a review
of the Model Rules of Professional
Conduct.
Some of the issues they are currently looking at include how to adapt the
Ethics Rules to modern technology,
whether there are new Rules needed, with their mission statement that
will be guided by protecting the
public, preserving core professional
values of the legal profession, and
maintaining a strong, independent

and self-regulated profession. How
does all of this come together? What
is the common thread among all of
these various regulatory and disciplinary Rules, and aspirational “Civility
Rules”? To me it has to do with one
term, which is “Professionalism.”
Professionalism doesn’t have to do
with who’s smarter, who makes more
money, who owns more property, or
who has more clients. To me, it has
to do with an attitude and a state of
mind about what we do and how
we do we do it, and remembering
all the time that we are not doing
this for ourselves but on behalf
of a client who has put their trust
in us.
As stated by the Maryland Court
of Appeals, “Professionalism is the
combination of the core values of personal integrity, competency, civility,
independence, and public service that
distinguish lawyers as the caretakers
of the rule of law.” As noted on Justice
William J. Brennan, Jr.’s headstone,
“A good lawyer who did his best”,
or on the headstone of Justice Harry
Blackmum, which is inscribed with
“Humility, Integrity, Compassion,
Courage.”
And now folks, as my good friend,
Roger Redden, used to say: “It’s time
to grab the bull by the tail and face
the situation.” Here it is: real lawyers
don’t have to resort to deceit, trickery,
and avarice. Try professionalism. You
might like it.
Mr. Townsend is a solo practitioner in
Ocean City, Maryland He may be reached
at cktlaw@verizon.net.

Disclaimer - The opinions expressed in
this article are solely those of the author.
Mr. Townsend chairs MSBA’s Ethics
Committee.
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Ethical Implications
of

“Hired
Gun”
Expert Witness When Ethics Rules Fail
By Elliott D. Petty

“An expert can be found to testify to
the truth of almost any factual theory,
no matter how frivolous.”
– The Maryland Court of Appeals, quoting J. Jack Weinstein,
in Wyeth v. Blackwell (2009)

A

s many litigators can attest, expert opinions
may be found to support nearly any position of
a litigant seeking to prosecute or defend a civil
claim. In areas of litigation where experts are required
to support a claim, such as products liability and medical
malpractice suits, experts are often characterized as
either defense friendly or plaintiff friendly. It is common
for litigants and their counsel to believe that the opposing
side has an expert for hire whose testimony has been
purchased. Such beliefs are often fueled by an opposing
party’s use of experts whose opinions are seemingly
without foundation, are in sharp contradiction with
opinions held in the industry, or contradict the witness’s
prior testimony.
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Under the ethics rules, one of the roles
of attorneys in the adversary system
is as gatekeeper to ensure frivolous
claims or defenses are not advanced.
Traditionally, that function is easily
accomplished: a plaintiff’s attorney
knows, for example, that there isno
good faith claim for conversion where
the plaintiff never owned an interest in
the subject property and may not allow
his client to testifyto facts the attorney
knows are untrue. However, as civil
claims become more and more depen-

dent upon expert witnesses to substantiate claims, the ethical implications
of how experts are used in civil matters becomes increasingly relevant and
complex.
The line between truth and fiction, between zealous representation
and potential unethical conduct, and
between a meritorious and frivolous
claim, as it relates to Maryland attorneys’ use of experts, can be difficult to
gauge in great part due to the attorney’s
reliance upon an expert with arcane

knowledge. Use of unscrupulous
“experts for hire” whose testimony is
dependent merely upon a paycheck is
a threat to the administration of justice
and the public’s perception of the legal
system. The Maryland Lawyers’ Rules
of Professional Conduct (“Rules”) are
applicable to expert witness use and
restrict the use of “hired gun” experts
in certain circumstances. Md. Lawyers’
Rules of Prof’l Conduct R. __ (2007).
However, the Rules are ineffective to
adequately maintain the attorney as

gatekeeper against frivolous claims in
expert based claims. There is a need
for the courts to more affirmatively
step in and protect litigants and the
system from the effects of the prostitute expert.

Maryland’s Lawyers’ Rules
of Professional Conduct:
Rules Applicable to Expert
Witness Use

The objectives of the Maryland Rules
of Professional Conduct are numerous,
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5.

6.

including ensuring “the quality of justice.” See MD Lawyers’ Rules of Prof’l
Conduct Preamble at para. 1 (2007)
While no Rule explicitly addresses
retention and use of expert witnesses,
the Rules are written broadly enough
to influence how an attorney may
use an expert in litigation and yield
two competing responsibilities. First,
the attorney has a responsibility of
“zealously asserting the client’s position under the rules of the adversary system.” Md. Lawyers’ Rules
of Prof’l Conduct R. __ (2007). That
Rule is tempered by the attorneys
duty to prevent conduct jeopardizing the administration of justice false
testimony, as dictated by three distinct
Rules. Rule 8.4 (c) states it is professional misconduct for a lawyer to “. .
. engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.” Similarly, Rule 3.3 prohibits a
lawyer from “knowingly . . . offer[ing]
evidence that the lawyer knows to be
false,” and Rule 3.1 prohibits a lawyer
from “bring[ing] or defend[ing] a proceeding, or assert[ing] or controvert
an issue therein, unless there is a basis
for doing so that is not frivolous . . . .”
Zeal and honesty thus represent the
two boundaries within which an attorney’s conduct relating to an expert
must fall.
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The Myth of the Neutral
Expert, and the Influence of
Attorneys Upon Experts

Neutral and impartial expert witnesses are a noble ideal but are rarely
seen in litigation. Expert witnesses
are not selected randomly but instead
are selected if they will deliver the
needed testimony. Expert opinion is
molded by trial attorneys who shape
their expert’s testimony. Attorneys
may influence the expert opinions to
be rendered in their case in a myriad
of ways, including:
1.
2.

3.

4.

Selecting an expert likely to
reach the opinion(s) needed.
Employing the expert and creating a relationship where, as
in other employment relationships, the employee is expected
to provide valuable services
– testimony that supports the
attorney’s case.
Directing the flow of information to the expert, including
control over whether the expert
performs outside investigation,
thus rendering the attorney both
primary source and censurer of
information for the expert.
Controlling the flow of compensation; the expert continues
to earn fees from the case only

7.

as long as he/she continues to
hold opinions that advance the
attorney’s claim
Building comraderie with and
influencing the expert by developing an “us vs. them” mentality through casting the retaining
attorney’s trial team as just and
the opposing trial team as having questionable motives.
Directing the expert’s analysis by explicitly or implicitly
attempting to guide the expert
to a certain opinion, even (or
perhaps especially) if the expert
has suggested that his/her opinion is unsupportive.
Determining whether the expert
will testify.

See Stephen D. Easton, Ammunition
for the Shoot-Out with the Hired
Gun’s Hired Gun: A Proposal for Full
Expert Witness Disclosure, 32 Ariz. St.
L.J. 465(2000).
Additionally, the prospect of
future employment influences
expert testimony.

Ethical Implications in
Selecting and Using
Expert Witnesses

In a rare instance where the ethics
of expert use has been addressed,
Maryland’s highest court recognized
that the crucial role of hired experts
in complex litigation carries with it
ethical obligations. Wyeth v. Blackwell,
408 Md. 575 (2009). In that matter, the
Court of Appeals of Maryland adjudicated an appeal stemming from a suit
against a vaccine manufacturer whose
vaccines were alleged to have caused
the plaintiff’s autism. The issue before
the court was whether the trial court
correctly rejected the manufacturer’s
petition for a Reed/Frye hearing as to
the bases of the plaintiff’s expert’s

opinions establishing a causal link
between the vaccine and autism.
The Court of Appeals of Maryland
took a fairly dim view of expert witness selection, echoing in part the list
of influences upon experts set forth
above and stating that
unlike ordinary fact witnesses . . .
there is usually an almost unlimited
pool of experts. For example, many
qualified experts could testify in a
typical medical malpractice case.
While attorneys are stuck with the
testimonial limitations of the available fact witnesses, an attorney who
needs an expert can “shop” for an
expert with a pleasing courtroom
manner who will agree with the
attorney’s theory of the case.
Wyeth v. Blackwell, 408 Md. at ___
(2009).
The court further noted that
[s]ome of these potential expert witnesses will be venal “hired guns.”
As Judge Jack Weinstein has noted,
“[a]n expert can be found to testify
to the truth of almost any factual
theory, no matter how frivolous.”
Ordinary fact witnesses may also
have their biases, but attorneys can
only take advantage of these biases
if the witnesses already exist; they
cannot normally shop for an ordinary fact witness. By contrast, attorneys can seek expert witnesses who
will parrot the attorneys’ line, and,
indeed, implicitly “bribe” them to
do so.
Id. at ___.
The court further noted that some
experts unscrupulously sell their testimony and acknowledged the limits
of an attorney’s ability to root out
an expert’s willingness to testify for
money, stating it is

not at all clear how opposing counsel can discredit a “hired gun”
expert for taking money for his testimony, given that opposing counsel will have his own expert—who
may be scrupulously honest—on
his payroll. In any event, even if
the biases of hired guns can be
revealed through cross-examination
that does not resolve the problems
caused by expert-shopping.
Id. at ____.
The problems caused by expert shopping are that frivolous and unsubstantiated claims and defenses are maintained by virtue of the hired gun’s
support at the potentially significant
cost and burden to the opposing party
or parties. In Blackwell, for example,
the result of apparent expert shopping
included full discovery in a complex
medical products case culminating in
a ten day evidentiary hearing. 408 Md.
575, ___ (2009).
The court suggested that attorneys
have ethical duties in relationship to
selecting experts, as follows
Not all, and perhaps not even most
experts who testify to opinions outside the mainstream of their field,
are venal hired guns. . . . Parties
have every incentive to hire “outlier” experts with sincere but extreme
views so long as they can conceal the
outlier status. . . . . Moreover, there
is no ethical obligation on attorneys
to hire mainstream experts. Indeed,
their duty to zealously advocate for
their clients may require them to
hire outliers if it would help their
client’s case.
The Blackwell court’s apprehension
regarding the dangers of experts for
hire is not surprising. It is surprising,
however, that while the court recognized the danger of expert shopping

yielding “outlier” experts who may be
no more than “experts for hire,” the
court did not suggest such activities
are an ethical danger to be avoided. In
fact, the court suggests such activity
may be ethically required of litigators
stemming from the attorney’s duty to
zealously advocate for their clients. Id.
at ___.

Zealous Advocacy,
“Hired Guns,” and
Prohibited Conduct

Use of “experts for hire” or “hired
guns,” like all attorney conduct, falls
under the applicable rules of professional conduct but is ultimately limited by the attorney’s lack of arcane
knowledge held by the expert. As
noted by the Blackwell court, the attorney must act zealously for his client.
The ethical limit upon that zeal is
that the attorney may not engage in
conduct involving dishonesty, fraud,
deceit, or misrepresentation nor may
the attorney knowingly offer evidence
that the lawyer knows to be false. See
Md. Lawyers’ Rules of Prof’l Conduct
R. 3.3 and 8.4 (2007). These Rules
help to enforce the prohibition set
forth in Rule 3.1 against an attorney maintaining a frivolous claim
or defense, and implicitly require
attorneys to screen their evidence to
comport with the Rules.
An attorney may not present any
testimony, including expert testimony,
known to be false. Typically, it is relatively straightforward for the attorney to follow these ethics rules. The
attorney’s own conduct is easily selfregulated as the attorney knows when
he or she is lying. Similarly, an attorney may also be in a position to know
whether his client or witness is lying
given information known to the attorney. Lay witness testimony is within
the attorney’s comprehension, and the
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attorney may not present evidence the
attorney knows to be false.
The prohibitions against offering
false testimony and rules against misconduct equally apply to an attorney’s
conduct in presenting expert testimony,
but in such situations the veracity and
completeness of the statements and
positions made by an expert witness
are not as easily policed by the attorney
offering the witness. Expert witnesses
are retained specifically because the
subject matter is not within the average lay person’s understanding. The
expert’s knowledge, training, and/
or experience is required to illuminate the truth. The expert’s knowledge
is also likely beyond the attorney’s
knowledge base. Accordingly, absent
admission by the expert, a presenting
attorney may find it impossible to
gauge whether an expert is testifying truthfully. This opens the door to
experts whose opinions may simply be
a product of a paycheck.

When Use of a “Hired Gun”
Violates Ethics Rules

An attorney is not ethically permitted to use a “hired gun’s” testimony in every instance, however.
There are a number of circumstances where use of a hired gun would
violate the Maryland Lawyers’ Rules
of Professional Conduct. The most
obvious is where the “expert for
hire” admits to the attorney he is
presenting false testimony. See Md.
Lawyers’ Rules of Prof’l Conduct R.
3.1, 3.3, 8.4 (2007). Beyond an admission, however, the likelihood of an
ethical bar to the testimony is diminished given the attorney’s ability to
claim lack of knowledge.
An attorney may not present evidence he or she knows to be untrue,
which could arise where the attorney
shares the expert’s arcane knowledge.
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For instance, if an attorney with scientific or medical training seeks to rely
upon an expert whose bases he knows
from his experience or training to be
false, then the rules would preclude
such testimony. Attorneys who share
the same knowledge, training or experience as their expert, such as attorneys
with science, engineering, accounting,
or health care backgrounds, may not
ignore their prior training and must
take caution to ensure they do not
present false testimony.
In reality, it is more likely that the
circumstances suggest that the testimony is suspect as opposed to knowingly false. Circumstances suggesting
that the testimony may not be trustworthy include:
• The expert’s statements to the
attorney suggest but do not make
clear the testimony is untruthful.
• The expert has testified to the contrary in a previous action
• The expert’s track record may suggest that there is a propensity or

risk for stretched or untruthful testimony, such as the expert is hired
only by one side of the litigants, or
the expert never reviews a case he
cannot support
• The expert has been precluded by
other courts from rendering similar opinions
While one or more of these factors may put the attorney on
notice that the testimony could
potentially be untrustworthy, and a
practical attorney will attempt to avoid
these circumstances in order to reduce
impeachment opportunities by opposing counsel, it is hard to imagine any
circumstantial evidence that would
rise to the level that an attorney would
be ethically bound not to use the hired
gun. An attorney could be passed up
by scores of experts only to find a
single supportive expert whose track
record makes clear to everyone inside
and out of the case that the opinion is
for sale, but the attorney appears safe
to use such an opinion.

Arguably, an attorney who practices
in a narrow field such as toxic tort or
medical malpractice could develop his
or her own expertise in a field and
may know based upon accumulated
knowledge and experience that the
expert’s testimony is untrue. However,
an attorney is likely to simply and
perhaps justifiably state that his own
knowledge does not rise to the knowledge of their expert and to rhetorically
ask “who are they to second guess
the expert?”. The Blackwell opinion or
fear of a lawsuit for failure to pursue
a claim might even cause an attorney
to ignore what they deem or should
deem an untrustworthy opinion.
Where an attorney suspects, however, that the opinion is untrustworthy,
must he or she investigate, and to what
degree? Unfortunately, the comments
to Rule 3.3 are of no help to guide
attorneys as to such a duty but instead
simply deal with circumstances where
the attorney simply knows the information to be false. However, given the
broad dictates under Rule 8.4 prohibiting conduct involving fraud, misrepresentation and conduct prejudicial to
the administration of justice, willful
disregard of warning signs could be
deemed unethical behavior. Such issue
appears not to have ever been directly
addressed in opinions by Maryland
courts or the MSBA Ethics Committee.
The attorneys’ role as gatekeepers
against frivolous claims and defenses
under the Maryland Rules is, except
in the most extreme case where the
expert admits lying, wholly undermined by the reliance the attorney
must place in an expert’s opinion. In
fact, the Blackwell opinion insinuates
by silence that it is no longer the attorney’s role to weed out frivolous claims
or defenses if based upon expert testimony but instead it is solely the court’s
role by employing Reed/Frye (or in
the federal courts Daubert) evidentiary

hearings to weed out the expert for
hire. This framework, where attorneys
are encouraged to seek the “experts
of the evening” whose opinions are
for sale, is ethically distasteful, threatens the administration of justice, and
undermines public confidence in the
legal system.

The Need for Courts
to Step In

Because ethics rules are ineffective to
stop use of experts for hire and in fact
have been cited to encourage such
action, even where there are clear and
multiple signs warning that the testimony is not trustworthy, solution to this
problem independent of ethics rules
should be sought. Many attorneys may
believe that cross-examination is the
solution to hired gun experts. But as the
Blackwell court noted, such cross-examination cannot root out testimony for
hire, stating that it is “not at all clear how
opposing counsel can discredit a “hired
gun” expert for taking money for his
testimony, given that opposing counsel
will have his own expert—who may be
scrupulously honest—on his payroll.”
Blackwell, Id. at ___. Cross-examination
is likely insufficient to combat the problem of the “hired gun.”
Another approach suggested is
advocacy for court appointed, independent experts. However, this seems
to have lost steam in the face of criticism. Attorneys and clients are not
likely to be in favor of less control
over their case, even if it means the
opposing litigant cannot rely upon testimony for hire, or placing their faith
in cross-examination. Further, it is an
unrealistic approach as it is impossible
to obtain an unbiased witness in many
areas of law, such as the medical malpractice arena where the expert must
be a care provider who plaintiffs will
deem biased in favor of the provider.

The only real solution is, as seen
in the Blackwell case, increased use
of Reed/Frye hearings by the court to
weed out baseless testimony for hire.
Unfortunately, while the Blackwell
defendants were able to obtain such
a ten day evidentiary hearing from
specially assigned Judge Berger of the
Baltimore City Circuit Court, obtaining such a hearing in many Maryland
courts is frustratingly uncertain. Most,
if not all, Maryland state trial courts’
scheduling orders do not build in an
opportunity for a Reid/Frye hearing
which, as seen in Blackwell, can be an
entire trial in and of itself.
In a state where the vast majority
of cases are not specially assigned, an
effective Reed/Frye hearing is difficult
to obtain. If raised as a motion in limine,
courts often give the issue short shrift,
not desiring to put off a trial for days.
Additionally, the timing of a Reed/Frye
hearing held in conjuction with the
scheduled trial is especially onerous
upon defendants, whose experts are
traditionally called late in the case
but who would have to be called at
the beginning of the matter with little
notice if the judge allowed a hearing.
In this modern age of the complex, expert-based case, the Maryland
state trial courts must take steps in
order to ensure that Reed/Frye hearings can be conducted timely to weed
out claims generated by “hired guns”
experts. Failure to implement such
mechanisms threatens both the administration of justice and how the court
is viewed by the public. Maryland
attorneys should encourage the courts
to take appropriate action to facilitate
Reed/Frye hearings in litigation involving expert witnesses.
Mr. Petty practices with the law firm of
Hodes, Pessin & Katz, P.A. primarily in
the area of defense of medical malpractice claims. He may be reached at EPetty@
HPKLegal.com
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Teaching Ethics
Professionalism Course
Showcases Ethics Realities of Law Practice
By Janet Stidman Eveleth
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The cornerstones of the legal profession –
ethics, civility and professionalism - are traditions instilled in new attorneys
as they enter law practice to preserve the profession’s culture of respect and
civility. At one time, new lawyers acquired these principles in law firms under
the tutelage of seasoned partners who depicted law as a “noble profession”
while guiding their young protégés in the art of practicing law. However, a
surge of incivility in law practice in the last 20 years has many in the Bar and
Bench re-examining how young lawyers are taught legal ethics today.
In the late 1980s, civility and professionalism started slipping in the
legal community, so the Bar and Bench
began examining “legal professionalism.” Twenty years later, it has been
probed via lawyer satisfaction surveys, special task forces, conferences,
town hall meetings and commissions.
Although various mentoring and civility initiatives have been implemented,
the most effective tool to date seems to
be the Maryland State Bar Association’s
professionalism course. This program
teaches ethics and civility and communicates the true meaning of being a
lawyer to newly admitted lawyers.
MSBA’s Professionalism Beyond Ethics
course was instituted in May 1992 to
instill professional values in new attorneys and give them a practical overview of today’s practice of law as they
begin their legal careers. For nineteen
years it has served as one of the legal
profession’s best vehicles to teach and
demonstrate a lawyer’s responsibility
to adhere to professional standards
and the Code of Civility. The course’s
mission is to infuse pride, dedication,
civility, compassion and high ethical
standards in new attorney.
The professionalism course highlights the Bar and Bench’s commitment
to legal ethics and professionalism.
One of its biggest proponents, former
Bar Counsel Melvin Hirshman, often

held MSBA’s professionalism course
up as a “shining example and one of
the keys to Maryland’s declining attorney grievances.”
Since its inception, 23,000+ Maryland
attorneys have passed through the
gateway of MSBA’s Professionalism
Course, learning firsthand about legal
ethics, Maryland’s Rules of Professional
Conduct and the everyday practice of
law from a dedicated faculty of volunteer lawyers and judges. Now, 2/3
of Maryland attorneys, 23,000 out of
35,000, have participated in this professionalism program, which showcases ethics and the realities of daily
law practice.
But, can you really teach “ethics” to
novice attorneys? Does MSBA’s course
effectively instill these values?
In a recent Maryland Bar Journal interview, members of the Professionalism
Course’s volunteer faculty shared
their perspectives on teaching ethics
to young attorneys as well as their
impressions as to its value. Although
these dedicated judge and lawyer
“teachers” offered interesting, albeit
differing, views on teaching ethics,
they all consider MSBA’s professionalism course to be valuable to new attorneys. Collectively, they also believe the
course conveys the Bar and Bench’s
commitment to maintain ethical standards in the practice of law.

Can you Teach Ethics?

“Absolutely,” exclaims A. Howard
Metro, a Montgomery County attorney, “and the professionalism course
is the only way we can ensure fellow
members of our Bar that the first time
these new lawyers go into court, they
understand how important it is, to us,
that they do so with a respect for civility and professionalism.”
“Yes,” exclaims Judge Diane Leasure
of the Howard County Circuit Court.
“Although law students take a professional responsibility course, civility
goes beyond it reminding attorneys
that the law is a profession and a noble
one at that.” Acknowledging that it is
a complex topic, she emphasizes “legal
ethics should continue to be the focus
of discussions after obtaining a law
degree, and courses on legal ethics
and civility are no less important for
the seasoned attorney. We all need an
occasional reminder to be courteous
and civil to each other, especially in the
throes of litigation.”
“Legal ethics is an ethical code governing the conduct of lawyers that can
inherently be taught to new and seasoned attorneys,” declares Katherine
Kelly Howard, an attorney from
Baltimore City. “New attorneys should
be educated about legal ethics through
their “formative years,” learning how
to be civil, not only by learning the
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codes but by viewing the examples of
peers and more experienced practitioners and judges.”
“It is the responsibility of the Bar to
pass on to its novices the culture of the
profession, which must include civility
and ethics,” echoes Bar Counsel Glenn
Grossman. “If our efforts to promote
civility and ethics fail, we run the risk
of losing the confidence of the public
and the Courts that enable the Bar to
be regulated as a profession rather
than as a business.”
“I am not sure that you can ‘teach’
civility and ethics to new or seasoned
attorneys,” suggests Ronald Cherry.
“We learn civility, honesty and courtesy
at home while growing up. However,
we can ‘teach’ new admittees and
seasoned attorneys that being reasonable, ethical and civil is not a sign of
weakness but a benefit to the entire
process.”
Baltimore City Circuit Court Judge
Pamela White proclaims, “I do not
know if we can teach ethics, but we
must convey the importance of the
ethical practice of law to new attorneys. On admission to the Bar, attorneys swear to act ‘fairly and honorably’ in all that they do as lawyers.”
White believes the Bar and the Bench
must instill these understandings in
new lawyers because “a successful
lawyer’s reputation must be one of
unquestioned integrity.”
“I do not believe you can teach professional behavior to most attorneys
and judges,” offers Rignal W. Baldwin,
an Annapolis attorney. “Behavior is
hard wired before puberty and not
the result of a one-day program. But,”
Baldwin asserts, “we must continue
to work on modifying behavior and
convincing a critical mass of judges
and attorneys that being unprofessionalism has consequences and nothing
works better than peer pressure.”
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“The manner in which an attorney
approaches his or her case, and the
way in which opposing counsel, the
parties and witnesses are treated by
that attorney has a huge impact on the
public’s perception of the profession
and legal system as a whole,” injects
Leasure. “A good segment of the population views courtroom proceedings
through the lens of Judge Judy and
similar TV shows, none of which has
professional civility as its theme.” In
Leasure’s view, new attorneys acquire
these skills and values in MSBA’s professionalism course.

Course Communicates
Meaning of Being Lawyer

The concept for the professionalism
course emerged from MSBA’s 1988
Lawyer Satisfaction Survey, which
uncovered growing problems of attorney incivility, hostility, disrespectful behavior and a decline in professionalism. To address these issues,
MSBA convened a Professionalism
Conference, where a professionalism
course for all new attorneys was conceived. MSBA designed the course to
acquaint new attorneys with ethical
and civility issues at the beginning
of their legal careers and the Court of
Appeals mandated this course, Rule
11, for all new Maryland attorneys.
Launched in May 1992, the bi-annual course offers new attorneys a practical overview of the practice of law as
they enter the profession and conveys
what it means to be a lawyer. The volunteer faculty of judges and lawyers,
working with MSBA’s Professionalism
Committee, use interactive workshops,
video vignettes, role-playing and individual presentations to candidly discuss the various different ethical situations practitioners encounter as well
as suggested solutions. The program

focuses on the attorney’s relationship
with the court, clients, community and
peers. It also serves as an excellent
mentoring opportunity for new attorneys who learn what it truly means to
be a lawyer from the faculty.
The program addresses the realities of the everyday practice of law
from the professional experiences of
seasoned practitioners. One of its most
valuable points is its emphasis on the
business aspects of law practice, covering everything from handling escrow
accounts, accounting and legal malpractice insurance to attorney reporting requirements. These vital “nuts
and bolts’ skills blend in with ethics
and civility to offer the new attorneys a balanced perspective on what it
means to be a lawyer.
MSBA’s professionalism course
gives new attorneys the chance to
examine and prepare for the difficult
legal professionalism challenges they
will encounter in the everyday practice of law. It is a valuable learning
experience for new practitioners, giving them the chance to discuss various
situations with a faculty of experienced judges and attorneys. Most walk
away with a more realistic expectation
of what to expect in the daily practice of law and are better equipped
to encounter ethical dilemmas in a
professional manner. They are better
prepared to start practicing law.
This program is constantly finetuned to ensure it remains fresh, timely and relevant to new lawyers. Its
content is overhauled to reflect changing dynamics and new technologies
in law practice, its faculty is trained
and re-trained and its materials are
updated. In addition, participants
complete evaluation forms that are
examined and seriously considered by
the Professionalism Committee.

Why Is Professionalism
Course Valuable?

“The professionalism course is a way
to remind our newest lawyers that it is
okay to be themselves while practicing
law,” affirms Cherry. “They are shown,
through vignettes and general discussions, that being civil and reasonable will not diminish their advocacy
skills and that common courtesy is a
strength and an asset, not a liability.”
Cherry is convinced this message is
well received by the new attorneys.
“There is no doubt in my mind that
seasoned attorneys would benefit from
the same reminders.”
“One of the course’s primary justifications must be that it demonstrates
to new attorneys the commitment of
the Bar to its core values of civility
and ethical conduct,” states Grossman.
“Regardless of whether one thinks
civility can be “taught” to attorneys,
it cannot be denied that strategies and
skills can be taught to deal with attorneys who are less than civil or who
would flout ethical norms. Attorneys
can and should be taught the benefits
of civility, especially in areas of client
retention, personal interactions and
dispute resolution.”
“The professionalism course gives
attorneys a chance to pause and
think about how our actions can have
adverse consequences on a client’s
case,” asserts Leasure. “An additional
value is that it gives us the opportunity to discuss and think about these
important issues and guide our actions
for the future to increase the public’s
trust and confidence in our judicial
system.”
“The pressure of billable hours has
greatly affected the ability of young
lawyers to be schooled by older
lawyers,” laments Metro, “so the
professionalism course is the last
bastion of hope for us as a profession.

It encourages attorneys to stop and
think about the difference between
aggressiveness and being an advocate,
and the difference between being principled and taking the shortcut.”
Baldwin feels the professionalism course is valuable but finds it
“more of a challenge with new admits
because we are dealing with a clean
slate. Most members of the Bar and
Bench want to do the right thing and
any effort to teach should focus on
effective responses to misconduct
that is not necessarily a violation of
ethical rules. But,” he emphasizes, “we
cannot give up on the effort to maintain a profession based upon mutual
respect.”
“The value of the professionalism
course is that it provides a starting
point for all newly minted attorneys
for learning some of the things that
they will confront in their practices,”
emphasizes Howard. “It provides an
opportunity for seasoned attorneys to
interact with them and to teach.”
“An effective lawyer, a true professional, must demonstrate competence
and civility as well as unquestioned
integrity at all times,” asserts White.
“Good lawyers understand that personal misconduct and dishonorable
conduct hurts our justice system,
shames the profession, and undermines our society’s respect for the law.

MSBA’s professionalism course at least
describes, if not instills, these values in
new attorneys.”
“Without this course, new admits,
especially the many without jobs who
hang out a shingle, would not be not
taught how to be lawyers,” stresses
Metro. “This course is one way we
can raise the antenna and tell new
attorneys the correct way to do things.
If we do not catch them early in the
system and clearly convey the Bar and
Bench’s commitment to maintain the
standards of our profession, then we
have no options.”

Conclusion

The professionalism course not only
teaches ethics to new attorneys but
underscores the Bar and Bench’s commitment to maintain high ethical standards in the legal profession. It schools
them on the realities of day-to-day
law practice, characterizes a professional lawyer as one who is courteous,
competent compassionate, respectful,
dedicated and principled, and instills
pride in them as lawyers. The course
effectively conveys its message - professionalism, ethics and civility are the
cornerstones of the legal profession.
Janet Stidman Eveleth is the Director of
Communications for the Maryland State
Bar Association and the Editor of the
Maryland Bar Journal.
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Lawyer-Client
Privilege – Exceptions
Swallowing
the Principle?
By Abraham Dash
It is usually easy to criticize the work of committees, as the results of their
work are usually a compromise between many philosophical and practical
differences of opinions. The American Bar Committee and the various state
bar committees that fashioned the Rules of Professional Conduct dealt with
complex ethical issues that are difficult to find practical answers for, under
the many different factual situations that can arise, are no exceptions.
Therefore, the purpose of this article is not to criticize, but simply to note
the questions and confusion that arise in one of the legal profession’s most
sacred principles: The Lawyer-Client Privilege.
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The privilege has an ancient history,
and was recognized in the Common
Law of England by the time of Elizabeth
I in the 16th century. The Common
Law had as the basis for the privilege
the quaint idea that the Lawyer as a
“Gentleman” should not reveal any
secrets of his client – it was called
“The Point of Honor.” (Harrison v.
State, 226 Md. 122 (1975); S.J. Wigmore,
Evidence, § 2290, 3rd ed. (1940)). The
modern view, of course, is that the
privilege belongs to the client.
The current basis for the privilege
is that, when providing legal services, the lawyer must have a complete
understanding of all the facts of the
case, particularly all the information
known by the client. To acquire this
information, the lawyer must be able
to assure this client that their private
conversations will always be confidential (Upjohn v. U.S., 449 U.S. 383,
389 (1981)). This reads like a comparatively simple principle that any lawyer
should understand, and should follow.
However, the Rules of Ethics, statutes, and court decisions have created
exceptions and raised questions that
have few simple answers.
Maryland Rules of Professional
Conduct, Rule 1.6, is the current rule on
the Lawyer-Client Privilege. It states a
“. . . lawyer shall not reveal information
relative to representation of a client . . .
.” There are, also, the rules of evidence,
which only permit a lawyer to exercise
the privilege for the private conversations with his client. The former “Code
of Professional Responsibility” did separate private conversations of the client,
called confidences, from any other information obtained by the lawyer called
“Secrets.” Rule 1.6 does not separate
these two sources of information, but
the evidence rules make this distinction.
Secrets are not protected under the
evidence rules. Therefore, a lawyer

should risk contempt, if ordered to
reveal a confidence, by a lower court;
but must reveal a secret if ordered
by that court. However, under Rule
1.6, a lawyer should not voluntarily
reveal a secret. Lawyers are expected
to appeal, if necessary, to the U.S.
Supreme Court, before revealing a
“confidence,” (see Swidler and Berlin v.
U.S., 524 U.S. 399 (1998)).
Rule 1.6 also has a series of exceptions, three of which raise questions.
Rule 1.6 (b)(1) says a lawyer may reveal
“. . . to the extent the lawyer reasonably believes necessary; (1) to prevent
reasonably certain death or substantial
bodily harm . . . .” Exception (b)(1) is,
of course, permissive, but what does it
really mean for the practicing lawyer?
For example, was the lawyer right and
ethical, in Newman v. State, (384 Md.
285 (2004)), when he revealed that
his client, in his presence, threatened
to shoot her husband? The husband
was subsequently shot and injured by
a friend of the client. The Maryland
Court of Appeals made a point of not
deciding the appropriateness of the
lawyer’s revelation under Rule 1.6,
though the dissent presumed it was,
(Newman at 324).
What standard should control revelations under (b)(1)? An authority
(that the author questions) rejects Rule
1.6 (b)(1), stating that if a lawyer is told
by his client where the body of the victim lies, and the lawyer goes there, and
finds the victim still alive, he is unethical if he even anonymously reveals this
information. (Roscoe Pound-American
Trial Lawyers Foundation American
Lawyers Code of Conduct).
Regardless of the “Extreme” view
of the Roscoe Pound-American Trial
Lawyers, Rule 1.6 (b)(1) raises several
questions, one after another. “May” is,
of course, permissive, so is a lawyer,
in the “Newman” situation, still “ethi-

cal” if he does not reveal and a victim
subsequently dies? Should a lawyer
who reveals under Rule 1.6 (b)(1) be
forced to testify in a subsequent trial
against the client? In Newman (supra),
the Court of Appeals reversed the
conviction of the client because the
lawyer, (who had revealed under Rule
1.6 (b)(1)), had testified against the client over her objections. However, one
member of the Court, in his dissent,
noted that if the lawyer is authorized,
under the rule, to reveal, he could be
used by the government, as the privilege is precluded by the exception,
(Newman at 318-328).
Aside from the exceptions found in
Rule 1.6, which also include “crimefraud,” (see b2 and b3), other rules
raise confusing exceptions. Rule 3.4
(fairness to the opposing party and
counsel) raises, among other problems, the issue of a defense counsel
in a criminal case receiving or finding
evidence of crime detrimental to his
client. Several cases have developed
interesting precedents in this complex
area. In Re Ryder, (263 F. Supp. 360 E.D.
VA. (1967)), and People v. Meredith, (631
P. 2nd 46 Cal. (1981)), are two of the
leading cases. [The Maryland Court of
Appeals adopted the Meredith holding
in Rubin v. State, (325 Md. 552 (1992)).]
The principles behind these cases
simply stated are as follows: When
a lawyer receives evidence directly
from his client, he must give it to the
government, but need not reveal the
source. When he receives information
from his client as to where evidence
can be found, and the lawyer goes
there and obtains it, he not only must
give it to the government, but he must
also reveal where he found it.
However, if he goes to the evidence,
but does not disturb it or obstruct the
government’s ability to obtain it, then
the lawyer has no duty to say or do
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anything. In Meredith for example, the
client tells his lawyer where the wallet,
of the murdered victim of an armed
robbery, is located. The location is in a
trashcan behind the client’s residence.
The lawyer uses a private investigator
to find it and bring it to him.
The wallet with the identification of
the victim is only useful evidence if it
can be connected to the client defendant. The California Appellate Court
decided, that since the defense had
obstructed the government’s ability to
locate this vital evidence, the lawyer
not only had to give the evidence to
the government, but he had to reveal
where and how it was located. The
court left unclear if the lawyer or the
detective had to testify, or if a stipulation of fact could be used. The court
further opined that if the defense team
had simply gone to the location and
viewed the evidence without disturbing or removing it, there would be no
duty to reveal anything.
A series of almost absurd questions
and issues arise from these cases. A client, prior to arrest, gives defense attorney a murder weapon, which is a gun
registered in the client’s name. This
would be useable and excellent evidence for the government. However, if
the gun is unregistered, would it then
be good evidence to the government if
there were no other way to connect it
to the defendant?
What about a knife given to the
lawyer as the murder weapon? The
lawyer must give it to the government,
but does not have to say how he got it.
How can the government use a simple
knife if they cannot connect it with the
defendant? Can or should the lawyer
attempt to protect any possible fingerprints on the unregistered gun or
knife? Probably to ask such a question
is to answer it.
Morrell v. State, (575 P. 2d 1200,
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Alaska (1978)), is another interesting
(and often cited) case that highlights
this problem. Lawyer represents a client, charged with kidnapping and
rape. The lawyer receives a call from
a friend of the defendant. The friend
said that at request of defendant, he
cleaned defendant’s car and found an
incriminating kidnapping plan written by the defendant. The lawyer took
possession of it and, after receiving
conflicting advice from experts and
other bar members, returned it to the
friend and helped him turn it over to
the police. The lawyer then withdrew
from the case.
The Alaska Supreme Court found
no violation of the lawyer’s duty to his
client. Assuming he had kept the evidence, he would have had the duty to
turn it over to the government, and, as
he had received it from a non-client, he
would have to reveal the source. His
returning it to the friend and assisting
the friend to turn it over to the police
was therefore no violation of his duty
to his client. Would the lawyer have
had any duty if he had refused to
accept the evidence from the friend?
Could he have simply told the “friend”
he did not want it and that the friend
could do what he wanted with it?
The lawyer certainly could not tell
the friend to destroy the evidence, as
that could be an obstruction of justice. However, did the lawyer have a
duty to tell the friend to turn it over
to the government or if he did not, he
be guilty of obstruction of justice? In
other words, it is one thing to opine
the duty of the lawyer when he took
possession of the evidence, but what
duty, if any, does the lawyer has if he
refuses to take the evidence?
Rule 3.4 prohibits the destruction of
anything that may have potential evidentiary value. Comment 2 states that
it is an offense to do so in a pending

proceeding or one whose commencement can be foreseen.
Again, we have an exception to a
lawyer’s duty to his client, and maybe
to the privilege of confidentiality. What
does “. . . commencement can be foreseen . . .” mean? When a lawyer finds
in his client’s papers incriminating
evidence either for civil or criminal
liability, when, if ever, can he suggest
destruction or do it himself? Obviously,
if a case has been filed, such action is a
violation of many rules and could even
be criminal.
The question, however, is what is
the ethical duty of the lawyer when
there is no existing litigation? Can he
then give such advice or must he try
and “foresee” possible future commencement of a proceeding? What
is the duty of the lawyer if his client
informs him of such evidence destruction before a proceeding commences,
or during a proceeding? Must the lawyer reveal, and, if so, when? During the
“Watergate” scandal, this issue came
up with the famous president’s tapes.
Many argued the tapes should have
been destroyed; others disagreed.
These questions bring up another rule that creates exceptions to the
Privilege. Rule 3.3 ( candor toward
the tribunal) deals with, among other
things, perjury of the client known to
the lawyer. Before we enter into another bewildering area of ethics and the
privilege, there are some established
ethical certainties. In a civil case, a lawyer cannot, repeat cannot, permit perjury by a witness or a client. When it
occurs, the lawyer must take remedial
measures, which can include informing the court, (Rule 3.3 Comments 5 &
6; see also Jones v. Clinton, 36 F. Supp.
2d 1118 E. D. Ark. (1999)). While ethical problems of perjury in a civil case
should not be belittled, the serious
problem is perjury in a criminal case.

Perjury in a criminal case raises the
Sixth Amendment Right to Counsel,
which includes competent counsel;
(see Rule 3.3, Comments 7-11). Prior
to 1986, there was a history of courts
and ethics committees struggling
how to resolve the duty of a defense
lawyer under the Sixth Amendment,
with the legal and ethical duty not
to suborn perjury. Various approaches were advocated, from letting the
defendant perjure himself, and the
lawyer uses it (Monroe H. Freedman,
Perjury . . . I Litigation 26 Winter
(1975)). to demanding that the lawyer
corrects the record.
What was known as the Narrative
Approach (Lowery v. Cardwell 575 F 2d
727 9th Cir. (1978)), became an accepted
solution by many jurisdictions. The
lawyer would not ask the defendant
questions; he would simply tell his
“story.” The lawyer would then not
use the perjury in his summation. (See
Lowery and Rule 3.3, Comment 10).
In 1986, the United States Supreme
Court, in Nix v. Whiteside, (475 U.S.
157), decided with the constitutional
issue. In Nix, defense counsel threatened to tell the court and possibly testify against his client if the defendant
perjured himself. The Eighth Circuit
reversed,the conviction, finding a violation of the Sixth Amendment. The
Supreme Court, with no dissent (but
several concurring opinions rebuking
Chief Justice Burger’s opinion), held
there was no violation of the Sixth
Amendment right to effective assistance of counsel. Chief Justice Burger
opined that defense counsel need not
and indeed should not cooperate with
the defendant in presenting perjury
even in a criminal trial.
The result of Nix was that the
American Bar Association amended
their Rule 3.3. Many jurisdictions
including Maryland have accept-

ed the American Bar Association’s
recommendation. Maryland’s Rule
3.3- Comments 10-13 prohibits the
narrative method. Instead, the lawyer
is required to remonstrate with the
client, seek to withdraw, and finally
disclose to the court. It is then up
to the court to tell the fact finder, to
order a mis-trial, or do nothing. (See
Rule 3.3, Comment 12). This duty of
the lawyer exists to the conclusion of
the proceedings, which is defined as
when all appeals are over, including
right to petition for certiorari (Rule
3.3b; Holden v. BLCVINS, 154 Md.
App. 1, (2003)).
Does Nix and the amended Rule 3.3
resolve this rather significant exception to Lawyer-Client confidentiality?
Of course not; questions for the lawyer
are even more difficult to resolve. To
start with, Rule 3.3 (e) states that notwithstanding the requirements of the
rule to prevent perjury, “. . . a lawyer
for an accused in a criminal case need
not disclose that the accuse intends to
testify falsely or has testified falsely if
the lawyer reasonably believes that the
disclosures would jeopardize any constitutional rights of the accused . . . .”
Comment 13 “Constitutional requirements” specifically protects a lawyer
from punishment if he violates Rule
3.3, if the lawyer acts under a “reasonable belief” that such disclosure would
violate his client’s due process and
Sixth Amendment rights.
How does a lawyer, who wishes to
preserve the lawyer-client privilege,
handle this exception to the exception
to the privilege? What is a “reasonable
belief?” Rule 1.0 defines “reasonable
belief” in a circular manner ending up
saying is the belief reasonable?
In a capital case, for example, where
it may be important (to save his life)
for the defendant to take the stand
and deny his guilt, should the lawyer

reveal his perjury? While he may not
have a constitutional right to commit
perjury, a defendant does have a right
to testify in his defense, (see Rock v.
Arkansas, 483 U.S. 44, (1987)). Can the
lawyer rationalize that his client’s Fifth
and Sixth Amendment rights would
be jeopardized if the lawyer told the
court of the perjury? Assuming the
lawyer’s belief is considered reasonable, he is protected from discipline,
Rule 3.3 Comment 13, but would he
be protected from the criminal charge
of suborning perjury if he assisted the
defendant in his perjurious denials?
Lawyers involved, particularly, in
criminal cases can be enmeshed in
difficult ethical questions that involve
their duty to the client as opposed to
their duty as “officer of the court.”
Consequences to a wrong decision can be more than discipline by
an attorney grievance commission,
which is bad enough, but it could
also include criminal prosecution. (See
Commonwealth v. Stenbach 514 A. 2d 114
Pa. (1987)).
In conclusion, this is not a question of the ethical rules being wrong,
unfair, or poorly drafted. However,
ethical rules written by committees (as
noted supra) will often be ambiguous
and unclear. They deal with issues
that are complex and can factually be
varied and murky. The overwhelming
majority of lawyers want to be “ethical”, but they also want to give the
client the most competent representation that is possible. Indeed, the Sixth
Amendment requires it in criminal
cases. They need some help and guidance to walk through the “minefields”
of the many exceptions to the principle
of “Lawyer-Client Confidences.”
Mr. Dash is a Professor Emeritus of Law
at the University of Maryland School
of Law. He may be reached at
adash@law.umaryland.edu
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Creditor Claims to Tenants by the Entirety Property
IS A TAX REFUND PAYABLE TO A HUSBAND AND WIFE TENANTS BY THE
ENTIRETY PROPERTY EXEMPT FROM A JUDGMENT CREDITOR’S CLAIM AGAINST
ONLY ONE SPOUSE?
In the April/May 2006 Maryland Bar
Journal, Testing the Limits of Creditor
Claims to Tenants by the Entirety
Property 39 Md. B.J. 66 (March/April
2006) XXXIX No. 2 p.66 discussed
the interplay between the Maryland
Uniform Fraudulent Conveyances
Act, the Maryland Family Law Code
Ann. § 4-301(d)(1), sometimes referred
to as the Interspousal Transfer Statute,
and several procedures a creditor
may use to overcome the presumption that a debtor’s interest in entireties property is insulated from a claim
of a creditor of one spouse.
A recent case limited the ability of
a judgment debtor to immunize a tax
refund deposited in an account in the
name of a husband and wife from
the claims of a judgment creditor of
one spouse.
In Direct TV, Inc. O’Palko, 2010 WL
2991676 (D.Md.), decided on July 26,
2010, Judge Alexander Williams of
the United States District Court for
the District of Maryland, had before
him a motion of the defendant judgment creditor for release of property
from a garnishment of the judgment
debtor’s bank account at PNC Bank,
which was holding $9,091l.05, the
amount in the account at the bank at
the time the writ was served on the
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bank. The account was jointly owned
with the wife of the judgment creditor, who was not a judgment debtor
of the plaintiff. But it was not titled as
tenants by the entirety account.
Defendant husband claimed the
funds were exempt from garnishment because, after the exemption
of $6,000 allowed by Maryland law,
the balance of $3,091.05 represented the joint 2009 tax refund of him
and his wife which was tenancy by
the entireties property not subject to
the claims of individual creditors of
either spouse.
The plaintiff conceded defendant
was entitled to the exemption, but,
relying upon Rosen v. United States,
397 F.Supp. 342, 342 (E.D. Pa. 1975),
argued that the tax refund issued in
the name of both spouses was not
tenancy by the entireties property
because spouses filing a joint return
have separate interests in any overpayment, and the interests of each
depends upon his or her income.
In response, the judgment creditor
asserted that even if the refund was
not tenancy by the entirety property,
it was his intent to convert the proceeds to exempt property because
he instructed the IRS to deposit
the refund into the account, citing

Cruickshank-Wallace v. Cnty Banking &
Trust Co, 885 A.2d. 403, 411 (Md. Ct.
Spec. App. 2005).
Applying Maryland law to the writ
of garnishment because no federal
statute applies to the writs of execution, the court rejected that argument because the husband presented
no evidence to substantiate his position. Judge Williams further observed
that Cruickshank-Wallace is dicta for
the argument that intent, but not an
actual transfer, of property previously held by an individual to the
marital unit can create a tenancy by
the entireties.
Md. Cts. & Jud. Proc. Code Ann. §
11-603(a)(1)(2) directs that an account
held jointly by a husband and wife
is not subject to attachment unless
both owners are judgment debtors,
if the account was established prior
to the date of entry of the judgment
which gave rise to the attachment.
Here, the court then correctly held
that since the joint account was not
opened prior to entry of the default
judgment, the balance in excess of the
claimed exemption was exposed.
Accordingly, the court granted the
exemption claim of $6,000 (Md. Cts.
& Jud. Proc. Code Ann. § 11-504(b)
(5)), but since the defendant could

not show that the balance was exempt
from levy, awarded the judgment
creditor $3,091.05 out of the account.
The judgment creditor could have
saved the entire account if it was
opened as provided in § 11-603(b)(1),
because, without regard to the date of
entry of the judgment:
A garnishment against property
held in a bank, trust company,
credit union, savings bank, or savings and loan association, or any
of its affiliates or subsidiaries, by
one or more persons in trust for
another person or persons, is not
valid unless all of the persons are
judgment debtors.
In that regard, see Maryland National
Bank v. Pearce, 329 Md. 602, 620 A.2d
941 (Md. Ct. App. 1992), which held

that “where an attachment is based
upon a judgment entered prior to the
opening of the account, we discern
the legislative intention to limit the
garnishment of joint accounts of husband and wife by a judgment creditor
of either to those accounts which are
not in trust form”. Id. at 625, 620 A.2d.
at 952.
This case affirms this writer’s conclusion in 2006 that “creditor claims
to tenants by the entirety property
are circumscribed, but not entirely
restricted.”
By Ira C. Wolpert
Mr. Wolpert is in solo practice in
Bethesda, Maryland concentrating in
complex commercial litigation. He can be
reached at icw1937@aol.com
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Duty of Attorney in Disputed Settlement Proceeds
You state that you have a client who
executed an Assignment of Funds
(“Assignment”) in favor of a physician. You also indicate that the
doctor was paid from an insurance
policy, in accordance with the health
insurance fee schedule and that the
Assignment is for the remainder of
the balance of the outstanding bill
(“balance bill”).
This Committee does not address
questions of law, and thus will not
address the right of the doctor to balance bill; it will however, address the
duty of an attorney with respect to
disputed settlement proceeds.
Both you and your client are in the
best position to determine the validity
of the Assignment as a potential claim
against the settlement proceeds. If you
determine that the physician has no
legal right to balance bill, the statute
of limitations has run on collections
of the debt or of the Assignment,
or some other valid legal position,
then the Committee believes you may
ethically disburse the funds to your
client. However, where there exists a
genuine dispute as to the disposition
of settlement funds, an attorney has a
duty that arises under Rule 1.15.
Under Rule
Property)

1

.15

(Safekeeping

(a) A lawyer shall hold property
of clients or third persons that
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Maryland Bar Journal

March 2011

is in a lawyer’s possession in
connection with a representation separate from the lawyer’s
own property. Funds shall be
kept in a separate account maintained pursuant to Title 16,
Chapter 600 of the Maryland
Rules, and records shall be created and maintained in accordance
with the Rules in that Chapter.
Other property shall be identified
specifically as such and appropriately safeguarded, and records of
its receipt and distribution shall
be created and maintained.
Complete records of the account
funds and of other property shall
be kept by the lawyer and shall be
preserved for a period of at least
five years after the date the record
was created.
* * *
(d) Upon receiving funds or other
property in which a client or third
person has an interest, a lawyer
shall promptly notify the client or
third person. Except as stated in
this Rule or otherwise permitted
by law or by agreement with
the client, a lawyer shall deliver
promptly to the client or third
person any funds or other property that the client or third
person is entitled to receive and,
upon request by the client or

third person, shall render promptly a full accounting regarding
such property.
(e) When a lawyer in the course of
representing a client is in possession of property in which two or
more persons (one of whom may
be the lawyer) claim interests, the
property shall be kept separate
by the lawyer until the dispute is
resolved. The lawyer shall distribute promptly all portions of the
property as to which the interests
are not in dispute
There are updates to Rule 1.15
that are effective as of January 1,
2008. Be mindful that one update is
the addition of stricter record keeping requirements. Records of funds
“shall be created and maintained in
accordance with the Rules in that
Chapter. Other property shall be identified specifically as such and appropriately safeguarded, and records
of its receipt and distribution shall
be created and maintained.” Rule
1.15 (emphasis added). See also Rule
16-606.1, for more detailed guidelines
on the newly revised attorney trust
account record-keeping requirement,
and Rule 16-167.
Rule 1.15 (d) & (e) addresses disputes between clients and third parties regarding entitlement to funds
held by an attorney. The Rule, read

in conjunction with the comment,
requires an attorney to safeguard
genuinely disputed property pending
a resolution of entitlement to them.
Comment 5 contains guidance on this
issue:
In such cases, when the third-party claim is not frivolous under
applicable law, the lawyer must
refuse to surrender the funds or
property to the client until the
claims are resolved. A lawyer
should not unilaterally assume to
arbitrate a dispute between the
client and the third party, but
when there are substantial grounds
for dispute as to the person entitled
to the funds, the lawyer may file
an action to have a court resolve
the dispute.
(emphasis added). This Committee
is of the opinion that if you determine
that the physician has a non frivolous claim and is legally entitled to
the funds, you must retain the funds
in compliance with Rule 1.15. In
Ethics Docket 00-30, we addressed
the appropriate use of an interpleader action.
In summary, the issue is whether
you are able to make the determination that no person other than your
client is entitled to the funds. Until
that determination is made, you must
keep the funds in compliance with
Rule 1.15.
The Ethics Committee
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Non-Refundable Fees?
Back in 1984, Mel Hirshman wrote
in this column about non-refundable
retainers, engagement fees and limitations on the ability of counsel to
set a fee. In light of problems with
fee agreements that appear to be
endemic, it’s time to revisit at least
one of the topics.
As you might imagine, with 2000
or so complaints a year, our staff
reviews a great many fee agreements. The words “non-refundable”
or “earned upon receipt” appear all
too often in those fee agreements.
A fee for the purpose of ensuring
the attorney’s availability to the client, usually for a specified period
of time, and preventing the attorney
from representing adverse interests,
is an engagement fee and is, indeed,
earned upon receipt (and should not
be placed in trust).
Fees for work to be done in the
future, on the other hand, cannot
be non-refundable and cannot be
earned until the client realizes a benefit. Such fees are the property of
the client until they are earned. As
such, those “unearned” fees must be
held in trust unless the attorney has
complied with the requirements of
Rule 1.15 (c) of the Maryland Rules
of Professional Conduct. That Rule
sets out the “default” position that
unearned fees belong in trust, absent
informed consent, confirmed in writing, to a different arrangement.
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Rule 1.16 (d) requires unearned
fees to be returned to the client at
the conclusion of the representation. An attorney who states that
her advanced fee is non-refundable
is therefore misleading her client.
An attorney who calls an advance
fee payment an “engagement fee” to
skirt the Rule’s requirements likewise
faces ethical difficulties.
The Colorado Supreme Court stated that a fee agreement that suggests that advance fees are “nonrefundable” undermines the client’s
understanding of her rights and may
discourage a client from seeking
refunds to which the client may be
entitled. In addition to misinforming
a client, a “non-refundable” fees may
discourage the client from discharging her lawyer for fear the client
will not be able to recover advance
fees for which the lawyer has yet to
perform any work. For those reasons,
the Colorado Supreme Court prohibited attorneys from entering into
non-refundable fee agreements. In
re Sather, 3 P.3rd 403, 413 (2000) The
Court recognized limited exceptions
to this rule similar to that found in
our Rule 1.15 (c).
Although the Maryland Court of
Appeals has not specifically enjoined
the use of the phrase “non-refundable” when applied to advanced fee
payments, inferences that can be
drawn from several cases lead to

the conclusion that if faced with the
question directly, it likely would follow Colorado’s reasoning. In a recent
case, the Court rejected the contention of an attorney that he had not
violated Rule 1.15 because he had
earned the fee upon receipt as it was
“non-refundable.”
The fee was determined to be an
advanced flat fee payment, required to
be held in escrow and refunded to the
client if not earned. The Court found
that the attorney had not earned the
fee and his withdrawal from the case
made the fee unreasonable. Despite
the non-refundable language in the
retainer, the Court found that the parties in that case contemplated that it
would be refundable if the representation ended prematurely. Atty. Griev.
Comm’n v. Lawson, 401 Md. 536, 578,
933 A. 2d 842, 867 (2007)
I suggest that it is clear in Maryland
that, at the very least, the ethical
requirement to return unearned
advanced fees trumps contract language characterizing the fee as nonrefundable. Public policy would
appear to demand no less.

Glenn Grossman
Bar Counsel

