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by Carville B. Collins
Today in Maryland electricity is
unregulated and is provided to consumers through competitive markets. It
hasn’t always been this way. For nearly all of the 20th century, all aspects
of electricity — generation, distribution, and sale — were fully regulated.
However, in 1999 the generation and
sale of electricity became deregulated
as a result of comprehensive state
legislation known as the Customer
Choice and Competition Act of 1999.
Ten short years later, legislation to
reregulate electricity was introduced
and passed the Senate of Maryland,
but failed in the House of Delegates. A
year later, in 2010, legislation calling
for such reregulation was again introduced but failed.
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This article reviews the genesis
of the 1999 deregulation enactment,
as well as the problems experienced
with deregulation that have prompted some policy makers to call for
a reversal of this important public
policy. The history and evolution of
deregulation reveals some indicators
on the outlook for such a policy
reversal.

Pre-1999 Regulation
We begin with the pre-1999 era,
when for many years electricity was
generated, distributed and sold by
Maryland’s electric companies to
Maryland consumers in a fully regulated market. The electric companies
recovered their demonstrated, prudently-incurred costs of providing
these services (for example, the cost of
power plant construction, fuel, distribution poles and wires, maintenance
and employee wages and benefits),
plus a reasonable margin or return,
all as reviewed and determined by
the Public Service Commission of
Maryland (“Commission”).
In the 1980s and 1990s, consensus
among policy makers in Maryland
and other states began to coalesce
around the emerging evidence of
inefficiency and waste within this
vertically integrated monopoly on
electricity generation, delivery and
sale. A number of U.S. power plants
experienced highly publicized cost
overruns and poor operating performance, and accordingly, some policy
makers concluded that electric companies in Maryland and elsewhere
had no motivation to lower costs.
Under the rate regulation regime
of reimbursement of costs plus a
rate of return, these policy makers
argued that incentive actually exist6
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ed for electric companies to increase
their costs and investment in plants
and other equipment. Competitive
electricity generators and suppliers
thus began their push for deregulation, competition and an end to the
monopoly.
Maryland’s General Assembly
began its investigation into deregulation of electricity along with numerous other states in 1998, when legislation was first introduced. However,
the bills were introduced late in
the Legislative Session and raised
more questions than they answered.
Accordingly, no legislation was
enacted that year, but during the
period after the General Assembly
Session of 1998, extensive hearings
and summer study were undertaken
in order to develop comprehensive
legislation for introduction in 1999.

The Customer Choice and
Competition Act of 1999
Notwithstanding the fact that the
General Assembly already had drafted a comprehensive bill introduced
early in the 1999 legislative session,
policy makers and interested parties
engaged in hundreds of hours of
hearings and work sessions during
the 90-day session to refine the legislation and think through the many
outcomes and consequences that
could arise. By about the 80th day
of the session, the General Assembly
had developed a comprehensive bill
that allowed, after various transition periods, customers to choose
their electricity supplier, suppliers to
compete for customers, electric companies to sell their power production
facilities to affiliated or unaffiliated
competitive generators, and electric
companies to continue delivering
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electricity through their regulated
distribution systems.
However, in the final week of the
legislative session, a fundamental
flaw in the legislation emerged and
the bill was amended to mandate
significant reductions in rates to
1993 levels and rate freezes lasting
for years. While these last-minute
amendments attracted political support because they benefitted consumers in the short term, the artificially
low and frozen rates damaged the
ability of competitors to enter the
market and gain customers by offering a lower price. The amendments
made prices so low that no competitive supplier could make customers
a better offer. Ironically and unfortunately for Maryland consumers,
the amendments effectively barred
the very competition the legislation
sought to create.

The Post-Enactment Era:
1999-2008
These conditions of artificially low
prices lasted for periods ranging
from 5-9 years, depending on the area
of the state in which the freeze was
imposed. The result was that virtually no competition for electricity suppliers serving residential customers
was possible for these extended time
periods. For various reasons, competition was possible, however, and
did proliferate for larger-consuming
commercial and industrial customers
of electricity.
When the rate freezes were lifted in
2004 and 2006 for Maryland’s largest
electric companies after years when
fuel and other electric generation
costs rose sharply, electricity prices
rose from their artificially low 1993
levels to 2004 and 2006 market levels.
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This created rate shock for customers.
This effect was exacerbated by the
rate freeze removals in 2006 in certain
areas of the State, which occurred just
after the dramatic fuel price increases
caused by oil and gas delivery interruptions resulting from hurricanes
Katrina and Rita. Policy makers and
consumers alike understandably yet
erroneously attributed these price
spikes to deregulation, when they
were more likely the result of a price
freeze that lasted 11-13 years (1993 to
2004 or 2006) during a time of rising
market prices.
One important consequence directly attributable to deregulation did
emerge during the post-enactment
era. For those customers not obtaining their electricity from competitive
suppliers, the 1999 law established
standard offer service (“SOS”), in
effect a default service, to be provided by the customer’s local electric
company. SOS is first acquired by
electric companies under a specified incremental procurement pro8
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cess that helps dampen the impact
of fuel cost changes and overall
price volatility, and then is made
available to customers who choose
to obtain their electricity from their
local electric company.
Most residential customers in
Maryland receive SOS. When prices
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for fuels and other forms of energy
rise, this dampening effect is good for
SOS customers. However, since 2008,
fuel prices have dropped sharply, and
thus the built-in dampening mechanisms now work against SOS customers, because only a small amount of
lower-cost power can be added into
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the SOS offering at any one time. The
result of SOS in the past two years is
that deregulation is now preventing
the many SOS customers in Maryland
from realizing the full benefits of fuel
price drops and other cost decreases
experienced in the current economic
recession.

2009 Legislation
These various consequences, perceived or real, all contributed to growing skepticism among policy makers and consumers of the long-term
viability of deregulation. Finally, in
2009, legislation was introduced that
would reverse the short-lived deregulation policy.
SBs 795 and 844, introduced
in 2009, would have returned
Maryland to a fully regulated regime
for electricity. Among other measures, these bills would have reinstated vertically-integrated electric
companies, eliminated the ability of
customers to choose their electricity supplier, required the purchase
and reregulation of power plants
in Maryland, regulated new power
plants in Maryland, and established
full regulation of the Maryland electricity industry and market by the
10
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Commission. Proponents of these
bills asserted that substantial savings (10-18 percent) to customers
could be realized by enactment of
these bills.
SB 844 passed the Senate on a 27-19
vote, but failed in committee in the
House of Delegates. Interested parties have long debated the reasons for
the failure of the legislation, but what
cannot be disputed is that evidence
began to emerge in 2009 that competition was beginning to work as
residential customers were beginning
to switch to competitive suppliers
and pay less for their electricity than
rates charged by their local electric
company.
After the failure and frustration
of deregulation’s first decade, what
happened to allow competition to
gain a toe hold? The answer is that
since all price freezes on electricity in
Maryland had been removed by 2009,
prices were then able to rise to market
levels. The inability of the volatilitydampening SOS prices to conform to
market levels quickly since 2008 has
given electricity suppliers their first
significant opportunity to offer lower
prices to Maryland consumers than
SOS prices offered by Maryland’s
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electric companies. In other words,
the mismatch between current energy
prices and SOS prices create favorable conditions for customers to buy
from electricity suppliers. Since those
suppliers are not bound by the volatility-dampening SOS mechanisms,
their pricing reflects the new lower
costs now.
What began as a trickle of residential customers in 2008 has grown
to a small but growing stream of
customers. As of April 2010, out of
Maryland’s 2.2 million electric service accounts, more than 200,000 had
switched to competitive electricity
suppliers, 130,000 of which were residential service accounts. Commission
Website at www.psc.state.md.us,
Electric Choice Enrollment Monthly
Report – Month Ending April, 2010.
This reveals that approximately nine
percent (9 percent) of customers have
now shopped and selected competitive electricity suppliers as their
source for electricity.
Trend lines indicate this number and percentage will continue to
increase. More importantly, for as
long as the mismatch between current energy prices and SOS prices
exists, customers will continue to
benefit from purchasing their electricity from suppliers. However, if
fuel and other components of energy
prices rise sharply again, as they did
during much of the 1999-2007 era,
then SOS prices may again become
more favorable than market prices,
thereby diminishing the prospects for
competitive electricity suppliers.

2010 Legislation
Again in 2010, legislation was introduced to reverse the State’s deregulation policy. SB 807, which would
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not have implemented reregulation but declared it as a goal to be
implemented as soon as possible,
received a public hearing but was
rejected by committee vote in the
State Senate. The advancement of
competition, evidenced by early 2010
statistics substantially similar to the
April, 2010 statistics cited above,
could not be ignored by policy makers considering whether deregulation was no longer the best policy
for Maryland.

Outlook for 2011
and Beyond
The policy direction in Maryland
remains unclear on this important
issue. The genesis and history of
both the regulation and deregulation models will be essential information for policy makers, as these
prior experiences reveal several key
considerations for any future delib12

Maryland Bar Journal

eration or decision.
First, there is considerable complexity surrounding this issue.
Despite nearly two years of intensive
study in 1998 and 1999, the legislative result contained a fundamental,
material flaw. If reregulation legislation is enacted, it should be done
carefully, comprehensively, and with
the benefit of broad expert input, and
not rushed through a hasty political
process driven by stringent deadlines. Second, as discussed herein,
some of the deficiencies of deregulation are real and some are illusory,
and policy makers should take a
discerning approach in determining what the real problems are that
require a solution.
Third, the hard reality for policy
makers in Maryland and in any state
is that a substantial part of energy
prices, for components such as fuel,
are driven by outside economic and
other forces not controllable by pol-
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icy makers, and thus cost savings
may or may not be realized under
either model. Finally, each model
contains beneficial elements, so neither deregulation nor reregulation is
inherently better or worse than the
other. The key to an effective and
successful public policy is in the
details of the plan, the thoroughness of measures, the clarity of the
language amending or added to the
law, and an appreciation of all that
has transpired through the regulated
and deregulated eras.
Mr. Collins is a partner in the State Public
Policy and Public Utility Regulation Groups
of the law firm DLA Piper. He can be
reached at carville.collins@dlapiper.com.
Disclaimer: This author represents Pepco
and Delmarva Power on deregulation
issues before the Maryland General
Assembly and the views expressed in this
article are his and not necessarily those
of Pepco and Delmarva Power.
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Green” in
Maryland
By Gary R. Alexander
and James K. McGee

I

n his latest bestseller, Maryland resident Thomas L. Friedman explains
how global warming, population

growth, and other conditions are making the
earth unstable. He argues that the opportunity
must be taken now through hard choices and
productive work to heal the Earth in a green
revolution that will be the biggest innovation
project in American history. It will require a
“call to arms” to create a “Code Green” mentality that will lead to a worldwide effort to replace
our wasteful, inefficient energy practices with
a strategy for clean and efficient energy, and
conservation. Friedman, Hot, Flat, and Crowded
2008, Farrar, Straus and Giroux. This article
provides a status report on achieving “Code
Green” in Maryland in the energy sector.

September 2010

Maryland Bar Journal

15

During the late 1970’s, Maryland
first experienced the jolt of an Arab
Oil Embargo and shortages of natural
gas. Gas prices and shortages at the
pumps produced panic and electric
bills went through the roof. Everyone
from President Jimmy Carter on down
began talking about conservation, setting thermostats back, smart meters,
and electric bills that recognized “time
of day” pricing. Over the next two
decades, sticker shock seemed to
become ingrained, however, and the
drive to make the hard choices and
develop the new technologies waned.
Maybe it took the events of Sept 11,
2001, or the world economic crisis, or
perhaps it was just through fears of
global warming and education, or a
combination of all of it --somehow over
the last ten years significant progress
has been made to begin the baby steps
towards a “Code Green”. Maryland
public policy also has moved forward
and kept our state competitive with
other significant advances with new
laws, policies, regulations, enforcement, and education. Today it’s all
about being “Green” and creating sustainable practices.
16
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Lawyers are engaged over the
entire spectrum of activity and strategy to make and implement decisions that will lead to a sustainable
future. Today, we can measure the
“carbon footprint” of greenhouse gas
emissions on personal and business
activity from running a household,
driving a car, and the impact of nearly
every aspect of how any business operates. Maryland’s heightened response
in large part reflects the longstanding
environmental goals of protecting the
Chesapeake Bay, and ongoing public
policy that has led to national models
of “smart growth” development and
increasing state and local controls over
land and other development.
It is not easy to categorize the myriad of new laws, regulations and policies that have been adopted at the state
and local levels in Maryland over the
last decade. As with other states, they
are consistent with attempts to control
energy use and seek to:
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AVOID - eliminating energy consumption whenever possible, especially carbon intensive activities.
REDUCE - reducing energy con-

sumption by using the most efficient
approach and equipment available.
REPLACE - replacing high-carbon
energy sources with low-carbon
energy alternatives, less fossil fuels
-- more renewable.
OFFSET - a process that supports the
value of high-quality offsets for those
emissions that can’t be eliminated.
“Getting to Zero: Defining Corporate
Carbon Neutrality”, 2008, Clean Air Cool Planet and Forum for the Future.
Maryland has embarked on an
aggressive campaign to incent the
development of clean energy production from renewables by providing tax
rebates and credits to energy users and
purchasing the power for government
buildings directly from renewable energy generating facilities. Other states
have also stepped up their efforts to
increase the use and development of
renewable energy, and we have seen
a boom begin for new planning and
design of projects for a wide range of
renewable energy production technology and facilities. The incentives and programs created by federal, state and local
government have helped bridge the gap
from concept and design to actual con-
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struction and development. This article
presents the current landscape of recent
action Maryland has taken to stimulate
the use and development of renewable energy. Much of that action falls
into one or more of the “avoid, reduce,
replace and offset” categories.

Renewable Energy
Portfolio Standard
In 2004 the Maryland General Assembly
adopted a Renewable Energy Portfolio
Standard (“RPS”) which requires a certain percentage of retail electricity sales
in the State to be derived from renewable energy. MD. CODE ANN., Public
Utility Companies Article §7-701 et seq.
The General Assembly found several
benefits of renewable energy, “including long-term decreased emissions, a
healthier environment, increased energy security, and decreased reliability
from imported energy sources”. MD.
CODE ANN., Public Utility Companies
Article §7-702(b)(1).
Renewable energy is divided into
two categories, Tier 1 and Tier 2, with
Tier 1 getting preferential treatment.
Fuel sources which most people recognize as renewable or “green” such
as solar and wind power are considered Tier 1 renewables. MD. CODE
ANN., Public Utility Companies Article
§7-701(l). Also in that group are lesser
known sources such as geothermal,
ocean energy, qualifying biomass
(think wood chips, yard waste, and
crop by-products) certain hydroelectric plants, and recently added poultry
litter-to-energy, the most recent addition in 2008. MD. CODE ANN., Public
Utility Companies Article §7-701(l).
Tier 2 resources consist of waste-toenergy plants and certain hydroelectric plants. MD. CODE ANN., Public
Utility Companies Article §7-701(m).
Within Tier 1, solar energy is given
18
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a specific carve-out where a certain
percentage of solar must be achieved.
Since 2004, including during this past
2010 session, the General Assembly
has tinkered with the percentage of
renewable resources required over
time. Currently, for 2011, 5 percent
of retail electricity sales must be from
Tier 1 renewables, including at least
0.05 percent from solar energy; 2.5
percent must come from Tier 2 renewables. MD. CODE ANN., Public Utility
Companies Article §7-703(b)(6). The
percentages gradually increase over
time for Tier 1 and the solar carve out,
reaching 20 percent in 2022, of which
at least 2 percent is derived from
solar energy. MD. CODE ANN., Public
Utility Companies Article §7-703(b)(17).
However, the percentages for Tier 2
renewables phase out by 2019.
Maryland’s policymakers understand that companies looking to invest
and develop solar projects evaluate
the RPS and other incentives amongst
states, so that Maryland must stay
competitive.
State and Local Incentives for
Renewable Energy
Over the past few years, the State
and local jurisdictions have attempted to create a demand for renewable
resources in the form grant programs
and tax credits to end users of the
renewable energy, with the vast majority of programs involving solar energy.
The Maryland Energy Administration
(“MEA”) takes the lead in designing and implementing most of these
renewable incentives. Many of these
current programs received a major
boost from, or were created as a result
of the federal stimulus funds from the
American Reinvestment and Recovery
Act of 2009 (“ARRA”). Once the stimulus funds dry up, and with continued
fiscal constraints on Maryland’s oper-
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ating budget, it remains to be seen
whether many of these programs will
continue to exist.
State Grants/Tax Credits
Solar Energy and Mid Size Solar
Grant Programs
The most widely relevant consumer
incentive in Maryland is the Solar
Energy Grant Program, applicable
to residential, commercial, nonprofit and local government applicants
for the installation of solar water
heat, and photovoltaic (“PV”) systems (solar panels on roof-tops). MD.
CODE ANN., State Government Article
§9-2007. The Solar Energy Grant
Program has changed slightly over
time, with the current program providing the lesser of $2,000 or 30 percent of the installed cost for solar
water heating. For PV systems, grants
are based on the size of the system and
the amount of solar energy produced,
and range from $500 to $1,250 per kW,
with a maximum grant of $10,000.
MEA has also developed the Mid
Size Solar Grant Program for larger PV systems. Maryland businesses
and certain non-profits are eligible to
receive grants of $500 per kW, with a
maximum grant amount of $50,000.
In addition, those entities may receive
grants for certain solar water heaters
of 15 percent of the installed cost up
to $25,000.
Windswept Grant Program
MEA encourages the deployment of
small-scale wind energy systems of
100kW or less throughout Maryland
under the Windswept Grant Program.
Grant amounts range from $2,100 to
$2,800 per kW of normalized capacity. The total grant allocation under
this program is capped at the lesser of
$20,000 or 50 percent of the net cost of
installation.

Clean Energy Economic Development
Initiatives
MEA created the Clean Energy
Economic Development Initiative
(CEEDI) Support Program to assist in
the growth of a clean energy industry throughout the State by providing economic development loans and
grants to clean energy companies. The
purpose behind this program is both
to reach the RPS goals of the State and
to expand on the number of “greencollar” jobs.
State Income Tax Credits
The Clean Energy Incentive Tax Credit
provides a State income tax credit for
use of electricity generated by qualified
resources (mostly Tier 1 renewables) of
0.85 cents per kW hour, and 0.50 cents
per kW hour for electricity generated
from co-firing a qualified resource with

coal. (MD. CODE ANN., Tax-General
Article §10-720). These credits can be
claimed over a period of five years
and can total up to $2.5 million. To be
eligible for the credit, facilities must be
operational before January 1, 2011. The
Bio-Heating Oil Tax Credit Program
provides a State income tax credit for
the purchase of bio-heating oil for the
purpose of space and water heating.
(MD. CODE ANN., Tax-General Article
§10-727) Bio-heating oil is a renewable
fuel that can be manufactured from
vegetable oils, animal fats, or recycled
restaurant greases; and to be eligible
for the tax credit must be a blend of at
least 5 percent biodiesel. Purchasers of
bio-heating oil receive a tax credit of
$0.03/gallon up to $500.
County Property Tax Credits
A handful of Maryland counties,
including many of its most popu-

lous, have exercised their rights under
§9-203 of the Tax-Property Article
to provide a tax credit for solar PV
systems and solar water heater systems. In general, Howard (Howard
County Code, §20.128A), Montgomery
(Montgomery County Code, §52-18R),
and Prince George’s (Prince George’s
County Code, §10-235.06) Counties
have amended their County Codes to
allow a property tax credit of 50 percent
of the cost of the systems, with a maximum of $1,500 for solar water heaters, and $5,000 for solar PV systems.
Anne Arundel (Anne Arundel County
Code, §4-2-309) and Harford (Harford
County Code, §123-44) Counties allow
property tax credits for solar PV systems the lesser of $2,500 and 50 percent
of the cost of the system, or the total
property tax, respectively.
Plug-in Vehicle Tax Credit
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The 2010 General Assembly established a tax credit for a qualified “plugin” electric vehicle even though electric
vehicles that may qualify are not available in the marketplace.
(SB 602/HB 674)

Government
Purchasing Power
Over the past year or so, the State has
developed several programs that assist
in purchasing power from renewable
sources, or even purchase the power
directly for government use. It’s certainly helpful and possibly necessary
to the development of renewables to
create and fund the grant and tax programs mentioned in detail above; however, there is no better way to achieve
widespread use of renewables than
actually purchasing the power that
they generate. What is known in the
energy industry as a Power Purchase
Agreement, or PPA, is the gold standard of renewable development when
entered into over a long term. As
explained in more detail below.
Financing, however, is a major hurdle in the development of renewables
or of any generation facility. A longterm PPA of approximately 15-20 years
with a credit worthy off-taker provides
the financial and investment community the necessary level of comfort for
them to finance and invest in a power
plant. State and local governments
understand this, and have structured
programs that offset some of its cost, or
actually purchase the power for governmental use.
Generating Clean Horizons
A joint solicitation, Generating Clean
Horizons, issued by the Maryland
Department of General Services and the
University System of Maryland, resulted in the award of 15-20 year PPAs with
20
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four large-scale commercial renewable
projects. Numerous State agencies and
local jurisdictions, with more expected to
join, participated in this solicitation and
agreed to buy renewable power from
(1) US WindForce for a 55 MegaWatt
(MW) on-shore wind energy project in
West Virginia, (2) Constellation for a 13
MW solar project in Central Maryland,
(3) NRG Bluewater Wind for up to 55
MW of wind energy as part of the proposed Delaware off-shore wind project,
and (4) Synergics for 10 MW as part
of its Roth Rock on-shore wind park
in Western Maryland. (Office of the
Governor, Press Release, December 8,
2009).
Project Sunburst
In addition to the direct purchase of
renewable energy, MEA developed a
program that contributes towards the
cost of long term PPAs for solar PV systems on public buildings. The program
is called Project Sunburst and is partially funding 20 governmental entities
that are installing solar systems on up
to 31 buildings. Each entity will receive
$1,000 per kW, with the average size of
the projects being 500 kWs. A total of
about 10 MW will be installed through
this program on buildings throughout the State such as public schools,
City of Salisbury Fire Station, the City
of Baltimore Convention Center, and
the University of Maryland Comcast
Center. Projects are expected to be built
and commissioned by spring of 2011.
Montgomery County Programs
In the early 2000’s, the Montgomery
County Council passed a resolution
requiring all county agencies to purchase renewable power as part of its
local government power purchasing
consortium. After passing several
more resolutions, Montgomery County
recently passed Resolution 16-757
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requiring its agencies to purchase 15
percent of the county’s load by Tier 1
renewables in FY 2009 and 20 percent
by FY 2011. In addition, Montgomery
County passed Resolution 16-737
which provides a credit of $0.005
per kWh to residents for purchasing
renewable energy from a competitive
retail supplier so long as at least 50 percent of consumer’s annual electricity
use is from a renewable resource.

Challenges Ahead
Despite the progress made to establish this framework to promote renewable energy, we face significant challenges. Progress has been impeded in large
part by the economic downturn making
financing for new generation and other
projects nearly impossible to obtain. The
higher initial cost in many instances of
purchasing renewable power (at least
in the short run) has impeded new
contracts and new development. Other
states, such as Pennsylvania and New
Jersey, have adopted more aggressive
incentives to promote the development
of their solar power industry making
Maryland in some instances less attractive for new projects.
Maryland’s own policies and existing laws are sometimes in conflict with
its stated objectives, requiring a careful
balancing of the interests of many parties. A developer, whether for renewables or traditional power, may not
begin construction of a generation station without first obtaining approval
by the Public Service Commission via
a Certificate of Public Convenience
and Necessity (“CPCN”). MD. CODE
ANN., Public Utility Companies Article
§7-207(b). The process to obtain a CPCN
for a large scale project is lengthy, rigorous, and subject to numerous legal
challenges.
The PSC may grant a CPCN if it

finds its in the public interest only after
consideration of the recommendation
of the local jurisdiction and the generation station’s effect on (1) the stability
and reliability of the electric system;
(2) economics; (3) esthetics; (4) historic
sites; (5) aviation safety; (6) air and
water pollution; and (7) the timely disposal of waste produced by the generating station. MD. CODE ANN., Public
Utility Companies Article §7-207(e) As
one might imagine, obtaining a CPCN
is a contentious process, especially as
it relates to those who are within close
proximately of a proposed generating
station.
However, since 2005, certain energy
projects can avoid this rigorous PSC
review so long as they meet certain
conditions relating to the size of the
generating station and the amount
of generated power consumed onsite. MD. CODE ANN., Public Utility
Companies Article §7-207.1. Only the
first criteria of the seven point standard of review quoted above for a full
blown CPCN review, namely ensuring
the safety and reliability of the electric
system, is required for an application

seeking an exemption. This cleared a
major hurdle in developing onshore
wind projects as the concerns of neighboring landowners about wind turbines ruining their view of mountain
tops became irrelevant. Nevertheless,
even the CPCN exemption for small
onshore wind projects of 70MWs or
less must contend with ever-developing local zoning regulations.
To date, three projects have sought
and obtained CPCN exemptions
for wind generating stations; two,
Constellation’s 70 MW wind farm
and Synergics’ 50 MW wind farm, are
now under construction in the western
most jurisdiction in Maryland, Garrett
County. The third, US Wind Force’s
nearly 70 MW wind farm in Allegany
County has reached a screeching halt
in development due to zoning changes.
In May 2009 Allegany County passed
Code Home Rule Bill 2-09 which specified setback requirements based on the
height of a wind turbine from existing
structures. According to the developers, the zoning amendments restrict
all but one of their proposed 25 wind
turbines and effectively kill the project.

Other projects are having trouble
taking off because of financing issues.
Another US Wind Force project in
Garrett County received a CPCN in
2003 that expired earlier this year as a
result of the lack of a PPA according to
developers. Maryland investor-owned
utilities have yet to enter into a long
term PPA with a Maryland renewable
energy generating facility. These issues
are not unique to Maryland, but they
point out some of the difficulties of
moving in a new sustainable direction.
As Robert Gilman, Director of the
Context Institute, noted:
“Sustainability is equity over time.
As a value, it refers to giving equal
weight in your decisions to the future
as well as the present. You might
think of it as extending the Golden
Rule through time, so that you do
onto future generations (as well as
your present human beings) as you
would have them do onto you.”
Mr. Alexander, a former member of the
Maryland House of Delegates, is a partner
with the Law Offices of Alexander and
Cleaver. Mr. McGee practices energy and
regulatory law for the firm.
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Maryland’s
Green Building
Laws
By James B. Witkin and Kathleen J. Trinward
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Maryland is one of the greenest states in the nation, at least when measured
by the number of counties and cities that have enacted green building laws.
From the Town of La Plata (population 6,500), which requires township buildings
to meet green standards, to the State, which mandates that many public construction projects earn a LEED silver certification, jurisdictions that are home
to much of the state’s population have enacted laws that require buildings to
adhere to standards intended to save energy, minimize impact on the environment, and otherwise meet sustainability goals.
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The laws, discussed in detail below,
use several strategies. Governments
at all levels have imposed upon
themselves the obligation to build
green. Some of the same jurisdictions have imposed similar requirements upon private sector buildings.
Lastly, governments have provided
tax credits to encourage sustainable
development both where there are
no mandatory requirements, and to
encourage higher levels of green
building where only a lower standard may be required.
Much of the leadership in the
green building movement has been
provided by the U.S. Green Building
Council (USGBC), which was instrumental in bringing to public attention the amount of energy used by
buildings, the quantity of greenhouse gas emitted by building systems, and the volume of raw materials used--and disposed of--by the
construction industry. The USGBC
created the Leadership in Energy
and Environmental Design (LEED)
rating system, where buildings are
given a certified, silver, gold or platinum rating depending on how many
points a building earns.
Under the LEED system for new
24
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construction, a building is judged
in a number of categories, such as
site factors, energy and water usage,
indoor air quality, use of appropriate materials, and other criteria.
Within each category, the building
wins points for various types of
increased efficiency (such as using
water conserving fixtures), the use
of recycled building materials, proximity to mass transportation, and
minimizing light pollution from the
building into the outside environment. There are different LEED standards for new construction, existing buildings, and other types of
development. Although LEED is the
most frequently used building rating system, there are others, such as
the Green Globes standards. As discussed below, some Maryland jurisdictions require LEED, while others
allow competing systems.

State Requirements
In 2008, the State of Maryland enacted the High Performance Building
Act, which requires all new public
construction and major renovation
projects greater than 7,500 square
feet to achieve a LEED silver rat-
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ing (or equivalent). (Maryland Code,
State Finance and Procurement §
3-602.1) The state also requires
Maryland public schools using state
funds to achieve at least a LEED silver rating (or equivalent). (Maryland
Code, Education § 5-312).

Baltimore County
Baltimore County does not mandate
green building standards. However,
the County provides a tax credit for
commercial buildings, including any
income producing residential buildings that contain at least 50 units
that achieve at least a silver LEED
rating. (Baltimore County Code, §
11-2-203.1.) For new construction,
the amount of the five-year tax credit
depends on the LEED rating: fifty
percent for a silver rating, sixty percent for gold, and eighty percent for
platinum. (Id., §11-2-203.1(c).)
For projects using the LEED Core
and Shell rating system, the credit is
slightly lower. (Id., §11-2-203.1(d).)
Credits are also available for a period of three years for renovation
projects using the LEED Existing
Building rating system. (Id., § 11-2203.1(e).) The credits run with the
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property and are transferable if the
property is sold. (Id. §11-2-203.1(h).)
These tax credits come with certain restrictions. If the property is
altered so that it no longer complies
with the LEED standard, it loses
the tax credits. (Id., § 11-2-203.1(g).)
Additionally, the total tax credits
provided by the County for all buildings assisted by the program may
not exceed an aggregate amount of
$5,000,000. (Id., § 11-2-203.1(i).)
Baltimore County also provides a
three year tax credit for high performance homes that achieve at least a
silver rating under the USGBC LEED
for Homes rating system: forty percent for silver, sixty percent for gold,
and one hundred percent for platinum. (Id., § 11-2-203.2.) The County
may provide up to a maximum aggregate amount of $1,000,000 in high
performance homes tax credits in any
fiscal year, and the credits run with
the property. (Id., § 11-2-203.2(g).)

Carroll County
In Carroll County, a commercial
building is eligible for a five-year
credit against County taxes in the
amount of twenty-five percent if
it is awarded a silver rating, fifty
percent for a gold rating, and seventy-five percent for a platinum rating. (Carroll County Code of Public
Local Laws, § 209-42.) In addition to
the LEED rating system, property
owners may use the Green Building
Initiative’s Green Globes rating system or a county recognized equivalent rating system to qualify the
building’s performance for the credits. (Id., § 209-41.)

Howard County
Howard County requires certain
commercial buildings to be con26
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structed to green standards; it uses
either the USGBC LEED rating system or an equivalent. New construction of many private buildings larger
than 50,000 square feet must achieve
the LEED certified level. (Howard
County Code, § 3.1004(b).)
To comply with Howard County’s
requirements, an applicant must submit certain LEED documentation with
the site development plan and building permit applications. (Id., § 3.1005.)
If the applicant is seeking gold or
platinum certification, the County will
provide expedited review of the building permit application. (Id., § 3.1006.)
Within 36 months after receipt of a
certificate of use and occupancy, the
applicant must provide proof that it
obtained the required LEED-level rating. (Id., § 3.1005(f).)
The County allows for a waiver
from these requirements where, by
reason of unique physical characteristics of the property, strict compliance would result in unwarranted hardship (not including financial hardship). (Id., § 3.1007(a).)
However, a party granted a waiver
must pay a fee-in-lieu into the green
building fund before the building
permit is granted. (Id., § 3.1007(c).)
Howard County imposes green
building requirements on projects
where the County provides at least
thirty percent of the financing or where
the property involves a lease to the
County for more than 20 years. (Id.,
§§ 3.1002(j) and 3.1004(a).) Generally,
publicly funded buildings with 10,000
square feet or more of gross floor area
must achieve a LEED silver or higher
rating. (Id., § 3.1004(a).)
The County also provides property tax credits for green buildings that
achieve at least a LEED silver rating,
or equivalent. (Id., § 20.129B(a).) For
new construction and core and shell
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projects, the amount of the five- year
tax credit is twenty-five percent for
LEED silver, fifty percent for LEED
gold, and seventy-five percent for
LEED platinum. (Id. ,§ 20.129B(c).)
For existing buildings, the amount
of the three-year tax credit is ten
percent for LEED silver, twenty-five
percent for LEED gold, and fifty
percent for LEED platinum. (Id., §
20.129B(d).) These property tax credits run with the property. (Id., §
20.129B(f).)

Montgomery County
The Montgomery County green
buildings law imposes green building requirements for both public and
private developments. All newly
constructed and extensively modified multi-family or non-residential
buildings with at least 10,000 square
feet of gross floor area must achieve a
LEED certified rating. (Montgomery
County Code, Article VII § 8.49(b)).
Public buildings, including those
that are at least 30 percent financed
by the County, must achieve a LEED
silver rating. (Id.,§§ 8.48 and 8-49(a).)
Montgomery County requires that
the building owner register the project with the USGBC, Department
of Permitting Services (DPS), or an
equivalent rating entity, and submit a Green Building Concept Plan
to DPS. (COMCOR 08.26.01.05) The
Green Building Concept Plan is not
legally binding, but is used as a
planning tool. When an applicant
applies for a building permit, it
must submit an application to DPS
for green building certification, and
must submit design plans that demonstrate how the project will achieve
the required LEED rating.
DPS will not issue a final use
and occupancy certificate unless the
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building has achieved the required
LEED rating, or compliance with an
equivalent certification process (i.e.,
Green Globes or another one approved
by the County). (Montgomery
County Code § 8-50(c).) However, the
County’s regulations state that the
USGBC certification method is preferred. (COMCOR 08.26.01.04.2)
Montgomery County also provides green building tax credits.
(Montgomery County Code § 52-18Q.)
For new construction or core and shell
renovation projects of multi-family or
non-residential buildings that have at
least 10,000 square feet of gross floor
area, the amount of the five year tax
credit is 25 percent for LEED gold and
75 percent for LEED platinum. (Id., §
52-18Q(d)(1).) For existing building
renovations, the tax credit is 10 percent for a gold rating and 50 percent
for a platinum rating, and it lasts for
three years. For other buildings, the
tax credit ranges from 10 percent to
75 percent depending on the LEED
rating (with a minimum silver rating
required), and is for a period of 5 years
for new construction and 3 years for
existing buildings. (Id., § 52-18Q(d)
28
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(2).) However, these tax credits are
subject to certain annual limits. (Id., §
52-18Q(e)(3).)

Prince George’s County
In Prince George’s County, Executive
Order 22-2007 established a “Goes
Green Program,” which includes a
goal of establishing incentives for privately-owned commercial buildings
to achieve LEED silver certification.
To date, Prince George’s County has
not established any green building
tax credits, and the County does not
require adherence to any green building standards.

Baltimore City
Baltimore City imposes green requirements on both public and private
projects. Any newly constructed or
extensively modified multi-family
or non-residential building that has
at least 10,000 square feet of gross
floor area must achieve LEED silver.
(Baltimore City Code of Public Laws
§ 3705.3.) A multi-family residential
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building includes those that contain
five or more dwellings and is taller
than three stories, or any mixed-use
building that contains a residential
component that is taller than three
stories. (Id., § 3702.1.8.)
The ordinance also requires that
the City issue regulations to administer these requirements. (Id., § 3703.)
The proposed regulations will create
the “Baltimore City Green Building
Standards,” which will be an “alternative rating system” under the statute.
Despite these regulations not being
finalized to date, projects must still
comply with the law. City representatives have stated that the regulations
should be completed shortly.
An applicant for a building permit
must submit design plans and other
documentation to demonstrate that
the building will achieve the applicable standard. (Id., § 3706.1.) The City
will not issue a final occupancy permit
or certificate of completion unless it
finds that the building has achieved
the required green building standard.
(Id., § 3706.3.)
The City may approve full or partial
waivers if compliance would be imprac-

tical or unduly burdensome, and the
waiver would serve the public interest,
but may impose appropriate conditions
on such waivers. (Id., § 3708.)
Baltimore City also requires cityowned and city-subsidized buildings
to achieve a silver-level LEED rating. (Id., §§ 3705.1 and 3705.2.) A
city building is any building that is
owned by the Mayor and City Council
of Baltimore, and a city-subsidized
building includes any building for
which the City provides funds or
financial assistance including payments in lieu of taxes, tax increment
financing, or grants or loans that equal
or exceed fifteen percent of total projected project costs. (Id., §§ 3702.1.1
and 3702.1.2.)

Annapolis
Although Anne Arundel County does
not impose green building requirements, the City of Annapolis requires
certain new construction and major
modifications to commercial buildings and single family homes to meet
green building standards. (Ordinance
No. O-56-07, Code of the City of
Annapolis, Chapter 17.14). For private buildings, any new construction
or major modification to a building
greater than 7,500 square feet must
achieve a LEED certified-level rating,
or an equivalent level in another rating system. (Id., § 17.14.040.) Any new
construction or major modification to
five or more single family homes,
regardless of size, or attached homes,
or any single family home in excess
of 3,250 square feet, must achieve a
LEED certified (or equivalent) rating.
At the site design review phase,
and when applying for a building
permit, the applicant must provide
design plans and other documentation that show how the building

and its surrounding landscape will
comply with the applicable standard.
(Id., § 17.14.050.) Compliance with
the ordinance is a required condition of any building permit issued for
construction. The City cannot issue a
final certificate of use and occupancy
for any construction subject to this
ordinance unless the City finds that
the building has achieved the required
standard. (Id., § 17.14.050.B.)
Any new construction or major
modification to a public building,
regardless of size, must achieve a silver level rating in the appropriate
LEED rating system, or an equivalent system. (Id., § 17.14.040.B.) This
includes any building owned, leased
or funded at least thirty percent by the
City. (Id., § 17.14.030.)

City of Gaithersburg
The City of Gaithersburg in
Montgomery County requires all
newly constructed or substantially
improved commercial and high rise
residential buildings 10,000 square feet
or larger, but no larger than 99,999
square feet, to achieve a LEED certified
or higher rating or an equivalent rating. (Ordinance No. O-11-08; City Code
Ch. 5 § 3.110.2.2.) Certain structures
100,000 square feet or greater must
achieve a silver rating or equivalent.
Prior to issuance of a grading permit, the applicant shall submit documentation showing the project has
been registered with the USGBC LEED
rating system. (Id., § 3110.2.3.) Within
18 months after receipt of a Certificate
of Use and Occupancy, the applicant
shall provide proof that the required
LEED rating was obtained. Failure
to submit proof shall be grounds
for revocation of the Certificate of
Occupancy. (Id., § 3.110.2.4.)
A waiver or modification of the

green building requirements may be
granted by the Planning Commission,
based upon a finding that unique
physical characteristics of the property
or the project make strict compliance
with these requirements impracticable;
however financial hardship cannot be
the sole basis for approving a waiver or
a modification. (Id., § 3110.2.5.)
For all new residential construction
and additions that increase the gross
floor area of a dwelling by more than
fifty percent, the project must improve
overall energy performance by, among
other things, incorporating ENERGY
STAR features to meet or exceed specific energy requirements. (Ordinance
No. O-14-07, § R326.)

City of Rockville
The City of Rockville, the county seat
of Montgomery County is in the process of incorporating green building
requirements into its 2009 building
code. The City expects to adopt the
new green building requirements
sometime the summer of 2010.

Town of La Plata
The Town of La Plata, the county seat
of Charles County, requires all townowned and town-funded new construction and major renovations greater than 5,000 square feet to achieve
LEED certification. (Town Council
Resolution No. 08-12). The resolution
encourages town-owned buildings
smaller than 5,000 square feet and
private development to achieve LEED
certification as well.
Mr. Witkin is chair of the Environmental
Practice Group, and Ms. Trinward is an
associate, at the law firm Linowes and
Blocher LLP. Mr. Witkin may be reached
at jwitkin@linowes-law.com. Ms.
Trinward may be reached at ktrinward@
linowes-law.com.
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greenhouse gas laws
By Michael C. Powell
Congress is once again considering legislation to address greenhouse
gas emissions, including emissions from fossil fuel power plants. The
current proposal, introduced by Senators Kerry and Lieberman, faces
an uncertain future in Congress with early reports of opposition from
Republicans and, perhaps, conservative Democrats.
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In the meantime EPA is also actively
working on the regulation of greenhouse gases under the federal Clean
Air Act. The Supreme Court, in
Massachusetts v. EPA, 549 U.S. 497
(2007), concluded that the EPA had to
make a determination whether greenhouse gases, such as carbon dioxide,
threaten the “public health and welfare” and, if so, to impose restrictions
on emissions. EPA responded by making that finding, and has recently proposed the first in what will certainly
be a long series of regulations. The
regulations are certain to be challenged
in Court, by those who think they are
unjustified and by those who think
they don’t go far enough. It may be
years before the results of those challenges are resolved.
What is often overlooked in discussions about climate change is that
Maryland has already adopted a law
which business interests and environmental activists have described
as one of the most stringent in the
country. That law, the Greenhouse
Gas Reduction Act of 2009 (the “Act”),
sets very aggressive goals over the
coming years. Together with other
statutes implementing the Regional
Greenhouse Gas Initiative, Renewable
Portfolio Standards, the Low Emission
Vehicle Program and the Empower
Maryland Act, Maryland is already set
on a course of extensive and significant
regulation of greenhouse gases. The
impact of these Maryland provisions
is likely to be felt by all sectors of the
Maryland economy but especially the
energy industry.
First, a definition. Although carbon
dioxide is the most common greenhouse gas, it is not the only gas covered by the law and, in fact, not the
most potent. Methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride are
32
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also regulated by the Act (Env. Art.
2-1202(e)). Methane – a common gas
emitted by everything from landfills
and wastewater disposal operations
to farms and coal mines – is believed
to have 21 times as much impact per
ton as CO2 according to the UN’s
Intergovernmental Panel on Climate
Change. The Maryland law takes
account of this difference by requiring
reductions in “carbon dioxide equivalents” – so that small reductions in
methane, for example, receive more
credits than an equal reduction in carbon dioxide. That also means that it is
unlikely that the Maryland Department
of the Environment (MDE) will ignore
methane when it mandates reduction
measures since it would have to force a
huge carbon dioxide reduction to balance a status quo in or increase from
methane emissions.
The heart of the Greenhouse
Reduction Act is section 2-1204 which
establishes a mandatory target for
greenhouse gas emission reductions.
Using the 2006 emissions as a baseline,
the mandate calls for a reduction in
those emissions by one quarter by 2020
– just ten years from now. The Act also
sets interim goals of a 10 percent reduction by 2012 and a 15 percent reduction
by 2015.
Finally, the Act sets a long term goal
of a 90 percent reduction by 2050. The
Act does have a “safety valve” of sorts.
Under section 2-1209, the Maryland
Department of the Environment (MDE)
must report on progress and impacts
by October 15, 2015 so that the General
Assembly, during the 2016 session, can
adjust or repeal the requirements. If the
Assembly fails to reaffirm the requirements then the 25 percent mandate
will be automatically abrogated on
December 31, 2016.
Further increasing the difficulty of
meeting this mandate, Maryland’s
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greenhouse gas emissions were
increasing, not decreasing, until the
economic recession began. Without
greenhouse gas reduction measures,
emissions were expected to climb
by 54 percent over the 1990 to 2020
time period (Maryland Greenhouse
GHG Inventory and Reference Case
Projection, January 2008). Much of that
increase was projected because of simple population and economic growth;
more people, more TVs, more cars, etc.
When you do the math, the reduction
that is needed by 2020 – compared to
the “business as usual” scenario – is
somewhere between 30 and 33 percent.
So Maryland regulations must reduce
emissions by a little less than one third.
To put that into perspective, all of
the greenhouse gas emissions from
residential, commercial and industrial fuel use (for example, for heating
or manufacturing) only adds up to
about 18 percent of total greenhouse
emissions (Maryland Greenhouse
GHG Inventory and Reference Case
Projection, January 2008). Total transportation fuels (cars, trucks, trains,
boats, and planes) accounts for around
30 percent. So if the reductions were
concentrated in either of those sectors
of the economy, it would require the
total elimination of the sector. No fuel
or no transportation powered (directly
or indirectly) by fossil fuels.
Obviously it will be impossible
to achieve those reductions without
spreading the “pain” over a much larger sector of the economy. But it will
be nearly as disruptive to spread the
pain equally over all sectors. How do
you eliminate one third of the vehicles
using Maryland’s roads, rails, waters
and skies? How do you reduce residential heating oil use by one third?
The answer is likely to be that some
sectors will be expected to contribute
more than their “fair share” of the

reductions in order to spare other sectors from greater disruption. That planning process will inevitably produce
winners and losers.
One clear winner, in the short term,
will be the manufacturing sector. The
Act specifically shields that sector
from new mandates unless there is
a federal requirement for the reduction. In fact, the provision states that
Maryland cannot require the sector to
make reductions nor impose requirements that would cause a significant
increase in costs for the manufacturing
sector. (Env. Art 2-1205(f)). The General
Assembly adopted this exemption to
shield manufacturers from interstate
and international competitors who are
not subject to similar requirements.
The transportation sector – especially gasoline powered cars and trucks –
was an early target of Maryland efforts.
Maryland adopted a “Low Emissions
Vehicle Program” in 2007 (Env. Art.
2-1102) which adopted California’s
strictest in the nation vehicle emissions

standard. That program, sometimes
called “The California Car Program”
will eventually result in a significant
drop in emissions as existing cars are
replaced with new, more fuel efficient,
vehicles. Some projections indicate that
it will, in fact, reduce transportation
fuel emissions by up to 30% once fully
phased in. However, it is not likely to
do more than that and some skeptics
have suggested that the savings will be
much less in 2025 because of the slow
rate at which vehicles are retired and
replaced.
The federal Clean Air Act puts limits on any further Maryland adjustments to vehicle efficiency. That means
that any further reductions in emissions from the transportation sector
will have to come from reductions in
vehicle miles driven. This generally
means either forcing commuters to use
mass transit or forcing them to live
closer to work and other destinations.
Mass transit is expensive and state
and local budgets are currently heavily

constrained. Forcing residents to live
closer to work – and in higher density
locations – is a stated goal of Maryland
Smart Growth program but it is hard
to make people live where they don’t
want to live.
That leaves the energy sector as an
obvious target for early efforts since that
sector is the largest contributor to total
Maryland greenhouse gas emissions.
This is especially so in Maryland where
about 60 percent of the electricity generated in the state is derived from burning coal. (Maryland Energy Outlook,
Maryland Energy Administration,
January 2010). Another 29 percent of the
energy generated in Maryland comes
from nuclear generation but almost all
of the remainder is from other fossil
fuels such as natural gas.
Although construction has recently
commenced on a wind farm in western
Maryland, the last published report of
the federal Energy Information Agency
indicated that the percentage of power
generated in Maryland from wind and
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solar sources was too low to report.
(EIA, Maryland Renewable Electricity
Profile, 2007). If hydroelectric and
waste-to-energy plants are included
then the total renewables rises to mere
4.5 percent.
Here it is important to carefully
define terms. Greenhouse gas emissions can be measured based on either
energy consumption or energy production. Put another way, do you assign
the greenhouse gas emissions from a
power plant to the location of the power
plant or to the location where the power
is used? The Act comes down squarely
on the side of consumption. It defines
and purports to regulate “all emissions of greenhouse gases from the
generation of electricity delivered to
and consumed in the State … whether
the electricity is generated in-State or
imported.” (Env. Art 2-1202(i)). The
constitutionality of this assumption of
jurisdiction has not yet been tested.
That is especially important in
Maryland because we are a net importer of electricity. For regulatory and economic reasons, there has been relatively
little new generation built in Maryland
in decades. Maryland consumes a lot
of electricity produced in Pennsylvania
and West Virginia. The Act measures
Maryland’s production of greenhouse
gas by consumption – thus obligating
the state to find ways of reducing emissions that originate from power plants
outside the state boundaries.
Based on that criteria, about 38 percent of the greenhouse gas emissions
attributable to Maryland result from
electricity consumption. (Report of
the Maryland Commission on Climate
Change, August 2008) The Maryland
General Assembly has responded to
these estimates by adopting three forms
of stringent – and somewhat overlapping – requirements on the energy sector. The state has joined the Regional
34
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Greenhouse Gas Initiative, imposed
a Renewable Portfolio Standards law
and mandated an Empower Maryland
Initiative.
The Regional Greenhouse Gas
Initiative (RGGI) is an effort to impose
a “cap and trade” system for discouraging, and ultimately limiting, greenhouse gas emissions. The predominantly New England regional compact
requires, in this initial phase, that all
large power plants purchase, at auction, “allowances” for the emission of
carbon dioxide. Power plant owners
must purchase an allowance for each
ton of greenhouse gas equivalent emitted from their plants.
Although it attracts little public attention, RGGI raises a massive
amount of money from Maryland
power plants. Over the course of
the seven auctions conducted so far,
Maryland has raised more than $113
million. This cost is not borne by
power plants in any of the neighboring states (other than Delaware)
because they are not members of the
RGGI Compact. It is also the second
largest amount collected, after New
York, of any of the RGGI members.
The theory is that the high cost will
encourage alternatives that produce
less greenhouse gas emissions but there
is relatively little research documenting
such an impact. As mentioned previously, Maryland is only now beginning
construction of the first commercial
wind farm in the state and the only
proposed utility scale solar project is
one recently proposed to supply power
to state government buildings.
A secondary goal of RGGI was to
provide a source of funds for climate
change efforts but much of the fund
has been diverted to other uses. In
Maryland, 40 percent of the fund is
used to subsidize energy use by residential and low income consumers

September 2010

– which arguably increases consumption and, hence, emissions. A little
more than half of the fund is spent on
energy conservation and administration and only 10.5 percent is spent
on clean energy and climate change
programs (Using the Strategic Energy
Investment Fund, Maryland Energy
Administration, 2010 Plan).
One implication of RGGI, recognized
in the original agreement, is that “leakage” will occur. (RGGI Memorandum
of Understanding, paragraph 6). In
this context, “leakage” means that
power generation is simply shifted
from states that impose an allowance
requirement to those states that do
not. Pennsylvania and West Virginia
power plants, for example, have a significant cost advantage over Maryland
plants on the wholesale power market
because they do not need to purchase
allowances.
For that reason alone, it should not
be surprising that Maryland imports
nearly a third of its power needs
(Report of the Maryland Commission
on Climate Change, August 2008).
Since the out-of-state plants produce
at least as much greenhouse gases as
the equivalent Maryland plants would
achieve, that means that no reduction in global greenhouse gases are

achieved on that portion of the power
generation which shifts. In fact, there
will be an increase in the emission
of other pollutants since Maryland
imposes much stricter requirements
on power plants under the Maryland
Healthy Air Act (Md. Env. Art. 2-1001
et seq.).
Finally, RGGI includes a mandated
reduction in the number of allowances
offered for auction as a way of physically limiting the generation of greenhouse gases from power plants in the
member states. Starting in 2015, the
allowances for each state decline by 2.5
percent until 2018 when the allowances
will be 10 percent less than the starting amounts. (RGGI Memorandum of
Understanding, Paragraph 2D). Again,
there is relatively little that member
states can do to prevent that 10 percent
of emissions from simply being shifted
to non-member states.
A second effort to reduce greenhouse gas emissions in Maryland
is through the state’s aggressive
Renewable Portfolio Standards (RPS).
These standards mandate that every
retail sale of electricity in Maryland
include a renewable component. The
amount increases over time, rising
from 1 percent in 2006 to 20 percent
in 2022. An increasing portion of this
amount must be solar based (reaching
2 percent by the end) and decreasing
the percentage that can be met from
hydroelectric and waste-to-energy
renewable sources (falling to zero in
2019). Md Env. Art. 7-703.
RPS does not require that the renewable power actually be generated in
Maryland. Retail suppliers only need
to present certificates that document
purchases of renewable power from
somewhere within the PJM wholesale
marketplace or an area adjacent to PJM,
Md Env Art. 7-701. “PJM” originally
stood for Pennsylvania, Jersey and

Maryland but the marketplace now
includes all or parts of 13 states and
the District of Columbia and extends
from Delaware to Michigan and North
Carolina to New Jersey. Although this
means that the renewable projects may
be built outside Maryland, it does not
result in the same “leakage” that RGGI
faces since the renewable projects –
wherever they are built – will reduce
global greenhouse gases.
It is important to recognize that
though the RPS requires the use of
lower emission generation sources, the requirements overlap with
RGGI. The RGGI Memorandum of
Understanding, for example, requires
a 10 percent reduction by 2018. The
RPS requires that 15.8 percent of
power sold in Maryland by that year
must be from sources like wind and
solar. If the RPS requirement is being
met then the 10 percent RGGI reduction will also likely be met unless
there has been a significant increase in
consumption.
That does not mean, however, that
either requirement is without cost
implications. This is a controversial
area but many skeptics believe that
wind and solar, especially off-shore
wind, will be produce power that
is far more expensive than current
generation rates. For example, the
proposed off-shore wind farm in
Cape Cod Bay recently signed a deal
to sell electricity at wholesale for
prices that would vary between 17
and 21 cents per a kilowatt-hour and
a rejected contract for Rhode Island
would have cost about 24.4 cents
per kilowatt-hour and escalated 3.5
percent a year. (Boston Globe, May
7, 2010). Current Maryland retail
prices run between 10 and 15 cents
per kilowatt-hour depending on
consumer sector and supplier.
A third program enacted in

Maryland is the Empower Maryland
Initiative which focuses on energy
demand rather than energy generation. Under this initiative, the
Governor announced, and the General
Assembly enacted, a goal summarized
by the slogan “15 by 15.” Specifically,
the initiative calls for a 15 percent
reduction in per capita electricity consumption and in peak demand by 2015.
Md. Public Utilities 7-211(b)(2). Those
are extremely aggressive goals; especially since, as with the greenhouse
gases, the projections had been for significant increases in demand and peak
demand. For example, Maryland’s
population was expected to grow 12.5
percent between 2008 and 2020 and,
except for the industrial sector, the
per capita consumption was expected to rise with it. (Maryland Energy
Outlook, January 2010).
The primary focus of these efforts
has been through utility efforts such
as BGE’s “Peak Rewards” program
which pays residential consumers to
reduce demand during peak periods.
These utility programs are required to
be cost-effective, defined as costing a
class of consumers less than the benefits
received by that class. Other efforts
include financial incentives for the purchase of energy efficient appliances and
energy efficiency audits of homes.
Together, these three programs,
RGGI, RPS and Empower Maryland,
place enormous pressure on the
Maryland energy sector to reduce
greenhouse gases. Whether the goals
of these programs can be met is uncertain but there is no question that
everyone in the state can expect to feel
an impact from the effort.
Mr. Powell chairs the Environmental
& Energy Law Department of Gordon,
Feinblatt, Rothman, Hoffman & Hollander
and can be reached via email to mpowell@gfrlaw.com.
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The Challenge
and Cost
of
Keeping the
Lights On
Mandatory and Enforceable Electric
System Reliability Standards
By Paul D. Ackerman
The energy industry in Maryland and around the
country is being challenged to intensify efforts to
protect and improve the reliability of our nation’s
electric system. While reliability of the electric grid
has always been a prime mission of the industry, new
mandatory and enforceable standards are raising the
legal stakes and business cost of maintaining the reliability of the system. This article outlines the origin
and scope of these new regulatory requirements and
provides a description of how one Maryland company,
Constellation Energy, is meeting the reliability compliance challenge.
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Power System Outage Task Force
(2004) (the “2003 Blackout Report”).
The blackout affected over 50
million people in Ohio, Indiana,
Pennsylvania, New York, New
Jersey,
Connecticut,
Vermont,
Massachusetts, and Ontario, Canada.
While most service was restored
within two days, some regions experienced a loss of power for four
days, and others experienced rolling blackouts for more than a week.
Id. at 1. The event was one of the
worst blackouts in U.S. history. The
event affected large industrial and
financial centers (e.g., New York and
Detroit) and some estimate economic losses as high as $10 billion. See
The Economic Impact of the August
2003 Blackout, Electric Consumer
Research Council (2004).

The Legislative and
Regulatory Response
Origins of Enforceable
Reliability Standards: The
2003 Blackout
Like many command and control
regulatory regimes, new enforceable
electric system reliability standards
were born of crisis. On August 14,
2003, portions of the United States
and Canada experienced an electric
power blackout of historic proportions. Starting with localized transmission line and power plant outages in Ohio and Indiana, a complex
series of events led to a cascading
widespread blackout that ultimately caused more than 508 generating units at 265 power plants
to shut down. See Final Report on
the August 14, 2003 Blackout in the
United States and Canada: Causes and
Recommendations, p. 74, U.S.-Canada
38
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In April of 2004, a joint U.S.-Canadian
government task force concluded
that a series of “institutional failures and weaknesses” ultimately
caused the 2003 Blackout. See 2003
Blackout Report at 17. Key contributing factors identified by the Task
Force included inadequate trimming
of trees along transmission lines in
northern Ohio (which led to line outages caused by tree contacts) and the
failure to adequately train and equip
key personnel to monitor and communicate critical system-wide events.
Id. at 18-19.
The Task Force concluded that the
blackout could have been prevented
and that immediate regulatory action
was needed to ensure the reliability of electrical generation resources,
transmission lines, and related systems in North America (the “bulk
electric system”). See id. at ii. First
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and foremost, the Task Force called
for legislation to mandate compliance
with reliability standards subject to
substantial penalties for non-compliance. Id. In particular, the Task Force
recommended that a new electric
reliability organization (“ERO”) be
established to develop and enforce
mandatory reliability standards in
North America. Id. at 140-142.
In 2005, Congress responded to
the Task Force recommendations by
passing Section 215 of Federal Power
Act, 16 U.S.C. § 824o. The legislation implements measures designed
to ensure elements of the bulk electric
system are operated to prevent “instability, uncontrolled separation, or cascading failures.” 16 U.S.C. § 824o(a)
(4). The statute directed the Federal
Energy Regulatory Commission
(“FERC”) to certify an ERO with the
authority to establish and enforce
bulk electric system reliability standards. Id. § 824o(c).
The ERO is required to develop
reliability standards with stakeholder
involvement subject to FERC’s review
and approval. Id. § 824o(d). The ERO
is also charged with enforcing the
reliability standards and may impose
penalties of up to $1 million per day,
per violation subject to FERC review
and approval. See id. §§ 824o(e)(1)
and 825o-1.
In 2006, FERC certified the
North American Electric Reliability
Corporation (“NERC”) as the ERO.
See 116 FERC ¶ 61,062 (2006). As
the ERO, NERC has issued and
FERC has approved over 120 reliability standards, which collectively
impose over 1400 discrete compliance requirements on owners, operators, and users of the bulk electric
system (collectively the “Reliability
Standards). See http://www.nerc.
com/files/Reliability_Standards_

Complete_Set.pdf. As summarized in
Figure 1, the Reliability Standards are
grouped into 14 categories reflecting
key bulk electric system functions.
The Reliability Standards are applicable to a wide range of entities,
covering all organizations that own,

operate or use the bulk electric system. See Figure 2.

Registration, Enforcement,
and Penalties
Under NERC’s Rules of Procedure,

Figure 1
Summary of the NERC Reliability Standards
•

Resource and Demand Balancing (BAL): The BAL standards address balancing
resources and demand to maintain interconnection frequency within prescribed
limits.

•

Communications (COM): The COM standards require that adequate telecommunications facilities be staffed and available to address real-time emergencies.

•

Critical Infrastructure Protection (CIP): The CIP Standards are designed to protect
critical bulk electric system assets against potential disruptions from cyber security breaches.

•

Emergency Preparedness and Operations (EOP): The EOP standards address
emergency preparation, response, reporting, and bulk electric system restoration following disturbances.

•

Facilities Design, Connections, and Maintenance (FAC): The FAC standards
address, among other things, bulk electric system equipment ratings, system
operating limits, transmission vegetation management, and facility connection
and performance requirements.

•

Interchange Scheduling and Coordination (IRO): The IRO standards establish
requirements for data and tools to facilitate the reliable operation of the interconnected grid.

•

Modeling, Data, and Analysis (MOD): The MOD standards standardize methodologies and system data needed for, among other things, transmission system
operation and expansion planning.

•

Nuclear (NUC): The NUC standard requires coordination between nuclear plant
generator operators and transmission entities to ensure the safe operation and
shutdown of nuclear plants.

bulk electric system owners, operators, and users must register and
regularly certify compliance with
applicable Reliability Standards.
See NERC Rules of Procedure § 503.
NERC has delegated enforcement
of the Reliability Standards to eight
Regional Reliability Organizations
(“RROs”), subject to NERC and
FERC oversight. See Figure 3. NERC
and FERC reserve the right to take
direct enforcement action against
regulated entities for violations of
the Reliability Standards. See 16
U.S.C. § 824o(e)(3) and NERC Rules
of Procedure § 402(5).
NERC and the RROs enforce compliance with Reliability Standards
through a rigorous program of monitoring, self-certification require-

Figure 2
Categories of Entities
Subject to Compliance
with the NERC
Reliability Standards
• Balancing Authorities
• Distribution Providers
• Generation Owners
• Generation Operators

Personnel Performance, Training, and Qualifications (PER): The PER standards are
intended to ensure the retention of suitably trained and qualified personnel in
positions that can impact the reliable operation of the bulk electric system.

• Interchange Authorities

•

Protection and Control (PRC): The PRC standards cover a wide range of topics
related to the protection and control of power systems.

• Planning Authorities

•

Transmission Operations (TOP): The TOP standards ensure that the transmission
system is operated within operating limits and set forth responsibilities and
decision-making authority for reliable operations, requirements for operations
planning, planned outage coordination, and related operational and reporting
requirements.

• Reliability Coordinators

•

•

•

• Load-Serving Entities

• Purchasing and Selling Entities

• Reserve Sharing Groups
• Resource Planners
• Transmission Owners

Transmission Planning (TPL): The TPL standards ensure that the transmission
system is planned and designed to meet an appropriate and specific set of reliability criteria.

• Transmission Operators

Voltage and Reactive (VAR): The VAR standards are intended to enhance efforts to
maintain bulk electric system facilities within voltage and reactive power limits.

• Transmission Service Providers

Source: NERC Reliability Standards. See also FERC Order No. 693, FERC Stats. & Regs. ¶ 31,242, at P
304; order on reh’g, Order No. 693-A, 120 FERC ¶ 61,053 (2007) (order approving and summarizing
the initial Reliability Standards).

• Transmission Planners

Source: NERC Statement of Compliance
Registry Criteria (Revision 5.0) at 4-6 (October
16, 2008).
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ments, audits, and investigations.
NERC Rules of Procedure §§ 400407. NERC and the RROs conduct
planned and “spot check” audits
to verify compliance. Registered
entities may self-report violations
to qualify for penalty mitigation.
Violations discovered during audits,
disclosed by self reports, or otherwise identified are subject to a
compliance enforcement process
that starts at the regional level, but
includes both NERC and FERC
review. See 16 U.S.C. § 824o(e)(1) and
NERC Rules of Procedure § 407(1).
Settlements of compliance violations
must be approved by FERC. See
16 U.S.C. § 824o(e)(2).
NERC’s Sanction Guidelines establish a process and matrix for imposing penalties for violations of the
Reliability Standards. See NERC

Rules of Procedure, Appendix 4B.
The penalties range from $1,000
to $1,000,000 per day, per violation depending on violation severity and risk levels established for
each Reliability Standard. Id. at 19.
Penalties may be increased for aggravating factors (e.g., repeat violations,
evidence of evasion or concealment,
failure to mitigate or delayed mitigation). Id. at 13-15. Likewise, penalties
may be reduced by mitigating factors (e.g., violation self-disclosed by
offender, prompt and effective mitigation, evidence of a strong compliance programs). Id. See also Policy
Statement on Penalty Guidelines, 130
FERC ¶ 61,220 (2010), stayed with
comments requested, 131 FERC ¶
61,040 (2010) (proposed FERC penalty guidelines which if adopted may
also be applied to calculate penal-

ties for violations of the Reliability
Standards).
Penalties for violations of
Reliability Standards are increasing. As of May 2010, NERC has
posted a total of 189 Notices of
Penalty (“NOPs”) covering 1081
separate violations of the Reliability
Standards. See NERC Table of
Enforcement Actions (http://www.
nerc.com/filez/enforcement/index.
html). Many of these violations were
resolved during the early phases
of NERC’s enforcement program,
when regulators exercised leniency
in applying penalties as the industry adapted to the new regulatory
regime. Until late 2009, over 80 percent of all violations were settled or
otherwise resolved with no monetary penalty. This approach, however, is rapidly changing as NERC

Figure 3 - Regional Reliability Organizations
The eight regional entities listed below share NERC’s mission for their respective geographies within North
America through formally delegated enforcement authority

•

Florida Reliability Coordinating Council (FRCC)

•

Midwest Reliability Organization (MRO)

•

Northeast Power Coordinating Council (NPCC)

•

ReliabilityFirst Corporation (RFC)

•

SERC Reliability Corporation (SERC)

•

Southeast Power Pool, Inc. (SPP)

•

Texas Regional Entity (TRE)

•

Western Electricity Coordinating Council (WECC)

Source: North American Electric Reliability Corporation
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and FERC are raising the stakes for
non-compliance.
Of the 71 NOPs posted by NERC
between the period from January
1 to May 3, 2010, only 13 percent
of the violations covered were
resolved with zero dollar penalties. Conversely, over half of the
violations posted by NERC during
the same period imposed penalties
ranging between $10,000 and
$290,000. In a somewhat unusual
case in late 2009, FERC imposed a
$25,000,000 penalty against Florida
Power and Light, Inc. (“FPL”) in
a settlement involving multiple
potential violations of Reliability
Standards related to a blackout
event in southern Florida. See Order
Approving Stipulation And Consent
Agreement, 129 FERC ¶ 61,016 (2009).
While the record breaking penalty in
the FPL case is not the norm, it has
captured the attention of the regulated community.

Constellation Energy’s
Response to the Reliability
Compliance Challenge
Constellation Energy’s response to
the challenge of maintaining compliance with the Reliability Standards
provides a good example of the type
of action being taken by the electric power industry to ensure the
reliability of our nation’s bulk electric system. Constellation Energy’s
operations span a wide range of bulk
electric system functions regulated
by NERC’s Reliability Standards.
Constellation’s wholly-owned subsidiary, Baltimore Gas & Electric
(“BGE”), is a transmission and distribution company that serves more
than 1.2 million commercial and residential customers in Maryland.
Constellation is also a major

producer of electricity in North
America, with a diversified fleet of
31 electric generating facilities in
Maryland, across the U.S. and in
Canada that collectively have an
electric generating capacity of 7,900
megawatts. The company is also a
leading supplier of energy products
and services to wholesale and retail
electric customers. Across the company, Constellation has 18 separate
business units registered with NERC
that are collectively subject to over
630 discrete Reliability Standard
requirements.

Constellation Reliability’s
Compliance Program

Constellation’s reliability compliance
program relies on the active engagement of all levels of the company, from
senior executives to front line personnel. The program operates under the
oversight of a Corporate Reliability
Compliance Executive Steering
Committee, which is chaired by
Constellation’s General Counsel and
includes as members the company’s
Chief Risk Officer and top executives
from each of Constellation’s affiliated
companies. In addition, Constellation
has established a dedicated Corporate
Reliability Compliance unit within its
Legal Department that supports and
oversees the company’s reliability
compliance activities.
Each of Constellation’s NERC reg-
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istered business unit (BGE, generation, retail and wholesale customer
supply and services) is ultimately
responsible for its compliance with
the Reliability Standards. Each have
dedicated operational and compliance personnel responsible for leading and managing the business unit’s
reliability compliance program. These
personnel are supported by and rely
on a corporate-wide cross functional
team of technical and legal experts
to meet the numerous and complex
requirements found in the Reliability
42
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Standards.
Two practical examples in the area
of transmission vegetation management and cyber security protection
demonstrate how the company is
meeting its reliability compliance
obligations.

Transmission Vegetation
Management
As noted above, inadequate tree
trimming along overhead transmission lines was a key contributing
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cause of the 2003 Blackout. Unlike
the loss of local distribution power
lines that can typically impact small
numbers of customers for short periods of time, the loss of bulk electric
transmission lines can cause widespread and prolonged outages. To
reduce the risk of such outages, the
Reliability Standards require transmission owners, like BGE, to develop and implement a comprehensive
transmission vegetation management
plan to maintain specified clearances between transmission lines and
vegetation. See FAC-003-1 Reliability
Standard – Transmission Vegetation
Management Program (http://www.
nerc.com/files/FAC-003-1.pdf).
Meeting the transmission vegetation management program requirements is no small feat for BGE,
which owns and maintains over 1200
miles of transmission lines throughout Central Maryland. To prevent
transmission line outages caused by
tree contact and to comply with the
Reliability Standards, BGE relies on
a cross-functional team of engineers
and forestry experts who have developed and implemented a cutting edge
plan to control vegetation growth
around the company’s overhead
transmission lines. At an estimated
cost of $7 million per year, BGE’s program includes a robust mobile, onsite inspection program paired with
over flight inspections of BGE’s transmission lines using advanced Light
Detection And Ranging (“LiDAR”)
technology.
LiDAR is an optical remote sensing technology that measures properties of scattered light to accurately
calculate the distance of trees to
BGE’s transmission lines. LiDAR
allows BGE to identify the location
of vegetation with pinpoint accuracy, allowing targeted trimming

and maintenance to prevent outages.
BGE is one of the few companies
in the country that employ LiDAR
technology to annually evaluate
vegetation on 100% of its overhead
transmission lines. In addition, BGE
leverages the same data to work
with customers and communities to
educate them on the importance of
maintaining vegetative clearances.
By removing subjectivity and relying
on science for tree maintenance and
removal, customers are able to better
understand BGE’s needs.
BGE’s enhanced vegetation management efforts have paid off. Since
key improvements have been implemented by the company over the past
three years, no tree contacts have
caused overhead transmission line
outages to BGE’s system. Particularly
during severe weather events like the
recent record snowfall that occurred in
winter of 2009-2010, BGE’s heightened
efforts to maintain tree clearance from
its overhead transmission lines were
key to the successful prevention of
wide-spread blackouts in the region.

Cyber Security
Another challenging aspect of maintaining the reliable operation of the
bulk electric system involves the
protection of critical infrastructure
against potential disruptions from
malicious cyber security attacks.
NERC’s Critical Infrastructure
Protection or “CIP” Reliability
Standards are designed to meet this
threat by requiring owners, operators, and users of the bulk electric system to comply with specific
requirements to safeguard critical
cyber assets. See CIP-001 through 009
Reliability Standards (http://www.
nerc.com/page.php?cid=2|20).
The CIP Reliability Standards

require regulated entities to establish
a risk-based vulnerability assessment methodology to identify and
prioritize critical assets and critical
cyber assets essential to the operation of the bulk electric system. Once
the critical cyber assets are identified, the CIP Reliability Standards
require, among other things, that
entities establish plans, protocols,
and controls to safeguard physical
and electronic access, to train personnel on security matters, to report
security incidents, and to be prepared for recovery actions. See id.
To lead its CIP compliance program, Constellation has named a
corporate executive to serve as the
company’s CIP Senior Manager
with overall responsibility for the
program. The company has also
appointed a number of managers
to serve as CIP “Standard Owners”
who perform and oversee specific compliance responsibilities. The
company has also established and
staffed a dedicated CIP Program
Management Group to support and
coordinate corporate—wide CIP
compliance activities.
At an annual cost of between $5 – 7
million that is expected to increase,
Constellation’s CIP compliance program has resulted in key changes in
day-to-day operations at the company,
including:
• enhanced physical security access
controls and escort requirements
at key company facilities;
• new cyber access restrictions and
tracking controls to limit and
monitor access to logical perimeters surrounding certain critical
cyber assets;
• mandatory background check and
training requirements prior to the
granting of physical or logical

•

•

•

•

•

access to a critical cyber asset;
strengthened information protection measures for data related to
critical cyber assets;
new systems for granting, changing, and revoking access to critical
cyber assets;
annual program reviews to ensure
maintenance of compliance
requirements;
new steps to ensure that procurement decisions properly consider
and address CIP compliance considerations; and
implementation of a corporatewide annual CIP compliance
awareness program.

Conclusion
The advent of new mandatory and
enforceable Reliable Standards is
challenging all sectors of the electric power industry to increase attention and investment on protecting
and maintaining the reliability of the
bulk electric system. Spurred on by
a legislative response to the 2003
Blackout, the Reliability Standards
cover a wide range of technically
complex requirements, from vegetation management, training and communications, to cyber security. With
a penalty range of up to $1 million
per day per violation, and steadily
increasing fines sought by regulators,
the power industry in Maryland and
around the country is stepping-up
efforts to maintain bulk electric system reliability.
Mr. Ackerman is a Senior Counsel with
Constellation Energy. He may be reached
at paul.ackerman@constellation.com.
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Passion of
New Public Defender -

Quality Legal Counsel for Indigent
By Janet Stidman Eveleth
What is it like to be a public defender?
The agency’s new leader characterizes
it as “very hard work, long hours, huge
caseloads and tremendous rewards” and
he should know. Paul B. DeWolfe signed
on as an Assistant Public Defender
in 1981, starting on the ground floor,
and has worked his way up to the top.
This exemplary and dedicated champion of justice became Maryland’s Public
Defender ten months ago.
“Criminal defense is a real passion
for me,” admits DeWolfe, a true public
defender at heart. “I enjoy the challenge of criminal work and the trial
work,” but most of all “it’s the clients
- the people themselves. I love representing people who need my assistance, appreciate me and are grateful
for the help I give them.”
“They are citizens who have been
charged with a crime,” he asserts, “and
they happen to be citizens who have no
money. They are people who need our
help and we, as public defenders, do
our best to give them quality, professional legal representation.” This is the
personal goal of Paul B. DeWolfe and
the mission of the Office of the Public
Defender under his leadership.
In his new role, DeWolfe faces the
challenge of setting the direction for
the Office of the Public Defender, charting a course in the stormiest economic
times this agency has ever seen. As he

establishes priorities, his biggest challenge is “providing leadership for an
agency in the worse financial crisis
since the great depression.”
Although DeWolfe is still learning
the lay of the land, his ambitious agenda includes innovations to build teamwork, partnerships and communication
while zeroing in on education, internships and training, all at a time when
his agency faces severe budget cuts
and funding shortfalls. “We must face
reality,” he stresses, “and make tough
decisions about critical needs.” DeWolfe
and his management team are conducting a thorough review of the agency’s
resources “to devise an equitable redistribution plan for the Office.”
The new Public Defender is positive
and looking ahead. His vision includes
a community outreach approach for
the agency which encompasses partnerships and mentoring opportunities.
DeWolfe is exploring various innovations to supplement the dwindling
resources of an office that is tremendously short staffed yet facing a staggering workload
In December 2009, DeWolfe
was appointed Public Defender of
Maryland, overseeing the Office of
the Public Defender. Now, this enthusiastic public interest lawyer leads
540 public defenders who shoulder
the responsibility of representing the

endless number of criminal defendants who are poor, cannot afford
legal counsel and need legal assistance. This Office was overhauled by
the 2010 Maryland General Assembly
so DeWolfe is the first Public Defender
to serve a six-year term under the
oversight of a thirteen attorney member Board of Trustees.
Since 1971, Maryland’s Office of
the Public Defender has provided
legal representation to defendants
who cannot afford to hire a private
attorney without incurring undue
financial hardship. Maryland’s Public
Defender oversees the administration of this state agency, its twelve
district offices, 540 lawyers and the
additional 500 members of its staff.
Under DeWolfe’s direction, the public defenders assist qualified indigent
adults and juveniles in district and
circuit court proceedings in Child in
Need of Assistance cases.
In a recent interview with the
Maryland Bar Journal, DeWolfe offered
insight on this agency and the challenges it faces in today’s financial
climate and shared his innovative
vision for its future. The Public
Defender also candidly portrayed
what it is like to be a public defender
and why so many attorneys choose
this path, protecting the rights of
criminal defendants who are poor.
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Background
Law was actually DeWolfe’s second
career. He started out as a probation
officer and spent a great deal of time
in court. “I liked being in court and
I liked criminal law,” he remembers.
“I watched the lawyers in court and
thought ‘I could do that!’” So DeWolfe
went to law school with the intention of
practicing criminal law.
After earning his J.D. from the
Potomac School of Law in 1979, DeWolfe
joined the Montgomery County law
firm Wolf & Smith as an associate in
1980. While practicing in this small law
firm, DeWolfe began accepting public
defender cases. “I was on the panel and
would do juvenile and district court
work. I did this for about a year and
loved it.”
So DeWolfe became an Assistant
Public Defender for the Montgomery
County Office of the Public Defender
in 1981. He started out at the entry
level handling misdemeanor and district court cases. After nine years as
an Assistant Public Defender, DeWolfe
returned to private practice, first in the
Law Offices of Richard Palumbo then
going solo, opening the Law Office of
Paul B. DeWolfe and practicing criminal
defense law.
“When you reach a certain level as
a public defender,” explains DeWolfe,
“there is an inclination to go into private
practice and try to make it on your own.
I decided to make the change and try
practicing law at a different pace.”
As a private criminal defense practitioner, DeWolfe took on cases in state
and federal courts and discovered a
“completely different practice and
experience.” Federal cases were often
“heavily investigated by the FBI and on
a much larger scale.” As an example,
“drug cases were usually drug conspiracy cases and the stakes were much
higher.” He also handled death penalty
cases in federal and state court.
46
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Ten years later DeWolfe returned to
public defender work in a new capacity, as the District Public Defender for
Montgomery County Maryland. In this
position, he supervised 32 lawyers and
31 support staff and was responsible for
an annual caseload of roughly 15,000
cases. He managed the administrative
aspects of the office yet still handled
some client cases, including murder
cases.
DeWolfe was also a member of a panel
of attorneys qualified to handle federal
death penalty cases and took on several
for the Capital Defense Division of the
Office of Public Defender. On several
occasions he appeared before the Justice
Department Capital Review Committee
on behalf of death-eligible clients. Then in
December 2009, DeWolfe was appointed
Public Defender of Maryland.
In the greater legal community,
DeWolfe has served as President of the
Maryland Criminal Defense Attorneys
Association and the Bar Association
of Montgomery County. He has been
a member of the Maryland State Bar
Association’s Criminal Law Section
Council since 2004. DeWolfe is also a
member of the National Association of
Criminal Defense Lawyers, a Bencher
with the Montgomery Inn of Court and
a Fellow with the American College of
Trial Lawyers. He was honored with
the Maryland Bar Foundation’s Joseph
P. Curran Award for the Distinguished
Government/Public Interest Lawyer
in 2008.

In the Trenches - Assistant
Public Defender
When DeWolfe signed on as a public defender, he started on the ground
floor. As a novice he took on entry
level misdemeanors cases where he was
assigned a docket for the day and represented everybody coming in to that
particular courtroom. On the average,
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he handled between five and twenty
cases daily.
“Back then, you were assigned to
the same courtroom and had the same
judge and prosecutor all day long.
District court public defenders have
enormous caseloads of people who are
arrested and financially qualified and
must be tried within 180 days. We represent all that qualify and the caseloads
keep going up,” he laments, “there is no
way to control it.”
However, DeWolfe considers it an
excellent learning process, albeit a baptism by fire. “Handling such a high
volume of cases, you quickly develop
the skill to know which cases will go to
trial, which cases will require the most
preparation and which cases are probably going to resolve in a disposition
or settle. You hone the skills of a trial
lawyer and learn them fast.”
As public defenders move up in the
system their skill level increases, as does
the sophistication of their cases. “I started with misdemeanors, thefts, assaults,
drugs and things of that nature, and in
six months I was handling serious felonies like kidnappings, rapes, robberies
and murders. It is a very heavy volume
of cases and many go to trial, so you
learn the skills, handle the serious cases
and move on.”
He finds the hardest part of the job
to be the high volume of cases because
“when you go to trial, you have to drop
everything else. When I was in trial it
was not unusual to start my day at 5
AM and go to all hours of the night
preparing the case, voir dire, opening
statement, etc. It was almost around
the clock and I still had all of the other
responsibilities too. Cases, sentencings,
violations of probation and dispositions
all keep coming and to the extent that
you can, you postpone everything and
concentrate on the trial.”
But, DeWolfe acknowledges, this is
the life of a public defender. Those in

district court tackle 15 to 25 cases a day in
court, which consumes most of their day,
then go to office and “start their day.” It
is a little better for those in circuit court
as caseloads are lower because they are
felony cases. But, while these attorneys
have more time for preparation, they
have trial pressures too,” plus there is a”
never-ending flow of felony cases.”

Switching Sides Administration
After a nine year “hiatus” in private
practice, DeWolfe made the leap to
administration when he assumed the
role of District Public Defender for
Montgomery County Maryland in 2000.
“It was a dream job; I could go to
court when I wanted, handle the cases
I wanted and teach younger attorneys.”
So DeWolfe handled cases and served
as an administrator.
“I loved it,” asserts DeWolfe, “I went
to court, hired, taught and assisted in
the education of young attorneys and
built a progressive office introducing
innovations such as our agency’s interaction with the corrections system, the
state’s attorney’s office and the court to
foster communication at all levels.”
In this role, he oversaw the office’s
administrative operations, supervised
staff and implemented new initiatives.
DeWolfe was also involved in the educational and professional development
of the public defenders. He taught trial
skills and professionalism in statewide
training programs for new lawyers entering the field and found it most enjoyable.
Ten years later the next opportunity
arrived and DeWolfe faced a tough
decision. “The state office was in turmoil and I loved what I was currently
doing in Montgomery County,” he
recalls. However, he was also “pleased
with the strides his Office had made
and wanted to share these innovations with the entire state,” so he went

for it and became Maryland’s Public
Defender in December.

Innovative Initiatives
Now, as he tackles the agency’s dearth
of resources, innovative initiatives
are already in the works and internships and mentorships are at the top
of Public Defender’s list, presenting a
“win-win” situation for the Office of the
Public Defender, local colleges and law
schools students. In this cost-effective
way, DeWolfe plans to supplement his
Office’s financial and staff resources
with young people seeking an educational opportunity.
DeWolfe has always considered the
public defender’s office to be an excellent learning experience; it is definitely
on the job training or “baptism by fire.”
This is how he learned the job, courtesy of mentoring by experienced public
defenders. So, he wants to capitalize on
mentorship opportunities by replicating
one of the partnerships he implemented
in Montgomery County.
Essentially the Public Defender wants
to forge a partnership between his office
and local colleges and law schools, creating cost-effective internships benefiting both parties. A similar venture with
Montgomery County colleges yielded
about 40 college student interns a year
to assist in trial preparation and the
investigation of cases.
He initiated a comparable internship
with law school students who assisted
law clerks and public defenders with
cases and offered general support. The
more seasoned attorneys provided mentoring, advice and valuable experience
to the law school interns and possibly
future public defenders. “It is a good
experience for young people to work
along side attorneys and social workers.”
In this way, the public defender’s
office functions as a learning environment for social work students and law

students. “It’s a great laboratory for
college students majoring in sociology
or public administration,” he adds.
“We give them a natural place to learn;
law students learn from trial lawyers
and,” he asks, “what better place for
social work students to learn about
people with problems in communities
than our agency, with its steady stream
of people cycling through the criminal
justice system?”
Through this initiative in Montgomery
County, “experienced attorneys were
placed on teams with college students
and social workers, instituting a ‘team
approach’ to criminal defense,” reports
DeWolfe. “We used the team as a vehicle to bring in and divide up resources
in an organized manner.” This is just
one of many innovations under consideration by the new Public Defender.

Conclusion
DeWolfe’s vision of the Maryland Office
of the Public Defender is to continue its
mission of providing quality representation to indigent clients. “This means
we need the best training programs, the
best attorney supervision and the best
standards of excellence for the work of
our attorneys,” he attests. At the same
time, he will seek ways to efficiently
and effectively use the agency’s everdwindling resources to provide professional quality legal representation
across the state.
“The people working here are our
greatest resource,” he concludes. “They
love their work because they believe in
their mission and they do their best to
provide the best legal representation
possible.” He is proud of the public
defenders in Maryland and proud to be
a public defender.
Janet Stidman Eveleth is the Director of
Communications for the Maryland State
Bar Association and the Editor of the
Maryland Bar Journal.
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Civility cornerstone
of legal
profession
By Thomas D. Murphy
Editor’s Note: Mr. Murphy delivered the following excerpted message as he assumed the
Office of President of the Maryland State Bar Association on June 12, 2010.

As all of my predecessors have felt before me, I too am humbled to assume the role as the face and the voice of the lawyers
of Maryland for this coming Bar year. When I look out on the
lawyers and judges assembled here this morning and think of
the thousands more who are part of our Association, one word
stands out for me - “service:”
•	Service to our profession
•	Service to our clients
•	Service to our community
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Lawyers serve others in so many
ways. When you become a member
of this profession, it becomes
ingrained in you. Chief Judge Robert
M. Bell’s call to our profession just
two summers ago to assist in the
economic crisis of our communities has been met with an outpouring of assistance from the lawyers
of Maryland. Our profession’s pro
bono commitment is staggering in
the amount of time and money it
represents.
It is impossible for a president to
stand at this podium and not speak
to these accomplishments, and yet
each year (and this will be no exception), we challenge our profession to
continue to do even more in service
to others.
I was recently made aware of a
quote from a speech given by a
renowned Supreme Court advocate,
John W. Davis, to the Virginia State
Bar way back in 1926. I give credit
to Magistrate Judge Paul Grimm
for acquainting me with Mr. Davis’
words. Mr. Davis told the Virginia
Bar that:
“In the heart of every lawyer
worthy of the name there burns
a deep ambition so to bear himself that the profession may be
stronger by reason of his passage
through its ranks and that he
may leave the law itself a better
instrument of human justice than
he found it.”

I have say that Mr. Davis’ words
resonate even more strongly today
than they might have 84 years ago.
I look out on this assembled group
of Maryland lawyers and judges
and I know that each of you holds
those principles dear in your heart
and I know each of you is worthy of
the name.
One of the most challenging
things that an incoming president of
this Association has to do is prepare
her or his speech that is given upon
installation. You naturally become
introspective about the path you
took that put you on this podium and it is a lonely moment right now,
I can assure you. You examine your
own life and the profession that you
are part of.
As part of that introspection, I
went back and decided to look at
the oath we all took when we were
admitted to the Bar of Maryland.
The first sentence struck me as the
principle that we strive to achieve
every day of our lives. And that oath
begins as follows:
“I do solemnly (swear) (affirm) that
I will at all times demean myself
fairly and honorably as an attorney
and practitioner at law. . . . ”
Maryland Annotated Code,
Business
Occupations
and
Professions Article, §10-212.
I had not thought of that oath or
its meaning since my own admis-

sion to the Bar back in December of
1973, when I subscribed to it. I know
that Chief Judge Bell and the other
members of the Court of Appeals
who are here this morning witness
new admittees repeat it a number
of times each year. But here is the
oath that we swore to abide by. I am
proud to say it is, in part, captured in
the Maryland State Bar Association’s
Code of Civility with one magnificent sentence:
“Civility is the cornerstone of the
legal profession.”
I have also gone back and read all
of the past presidents’ speeches that
I could lay my hands on. Each one
of them reflects the personality of
that individual. Each one of them,
in their remarks, spoke in different
terms of “civility” in our profession. That word in its broadest sense
underlies the efforts that we lawyers engage in to serve, and reflects
the dedication that we have to
give back because of the oath that
we all took that moment when we
were admitted to the Bar of Maryland.
You may be wondering how I came
to be standing here before you as
the president of the Maryland State
Bar Association. With no hyperbole,
sometimes I wonder myself. I share
with you that I am the senior person
in a three attorney firm in Rockville
following in the footsteps of a small
percentage of past presidents who
have practiced law in this manner. I

September 2010

Maryland Bar Journal

49

happen to be the seventh president
out of 117 from Montgomery County.
I am, however, the first Vietnam
Veteran to become president of our
Association. Veterans’ issues are a
strong interest of mine, particularly
since three of my four sons are veterans, one of whom continues to serve
and has just returned from his fifth
tour in the Middle East.
I credit my family and the unspoken example that I had in my own
formative years in becoming an
attorney. My father was a very real
part of the “Greatest Generation.”
He and my mother taught their five
children the meaning of “sacrifice”
not only from their Depression era
upbringing, but what it meant for
them to live through the conflict of
World War II.
I learned as a teenager what segregation was about as my father was
in charge of all the ligation in the
South as a member of the heralded
Department of Justice Civil Rights
Division. A very real part of my family’s life when I was growing up was
the danger that my own father faced
when he headed off to Mississippi to
seek justice for the three civil rights
workers who were murdered in the
summer of 1964.
The impact of walking through
the halls of the Justice Department
building as a child and attending
my father’s first argument before the
Supreme Court of the United States
cannot be underestimated.
Perhaps the strongest influence
that I can share with you was read50
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ing a petition for clemency that my
father brought home to review that
involved a case from Montgomery
County and is known as the Giles
Brothers Johnson case, a death penalty case that was ultimately overturned by the Supreme Court of
the United States in 1965. I read the
trial transcript, I read that petition
for clemency, which was granted
by then Governor Tawes so that the
death penalty was not imposed.
And I said then, I want to be a lawyer. I want to be part of this quest for
justice. And today, I am proud to be
a lawyer some 36 years after my own
oath was taken “to demean myself
fairly and honorably as an attorney
and practitioner at law . . . . ”
Every morning I enter my office in
Rockville and revel at the idea that
I am privileged to be a lawyer and
serve my profession, my clients and
my community.

MSBA in the coming year
So what can you expect from the
MSBA in the coming year. You will
continue to receive the services of
the most effective state bar association in the country, bar none. You
will continue to have the lowest bar
dues in the country - $125.00, and
(please raise your hands in unison
with me) “it has not been raised in
20 years”.
You will continue to have the most
dynamic substantive law Sections
that will give you vital support
and expertise in your practice. You
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will continue to have the opportunity to be part of the Committees
that form a critical backbone of our
association, such as Ethics, Judicial
Appointments, so many others, and
one that has very recently has taken
on an enormous challenge, our CLE
Committee which will be helping
our newly formed CLE Department.
We are all very well aware of the
demise of MICPEL just a few months
ago. This unfortunate situation,
however, illustrates the strength of
our Association and the unselfish
efforts of our lawyers who have
emulated Mr. Davis’ words - to leave
our profession stronger by their passage through its ranks. The members
of the MSBA have taken over the
role of MICPEL after 36 years and
resuscitated the delivery of continuing legal education by Maryland
lawyers for Maryland lawyers.
One of the most potentially long
lasting changes facing Maryland
lawyers this coming year is the
ongoing discussion of whether continuing legal education should be
mandatory for attorneys. I recognize
that people have different views of
whether this aspect of our professional lives should be changed.
One side says we should mandate lawyers taking continuing legal
education. The other side says that
Maryland lawyers already do so and
there is no empirical data to support that mandatory CLE advances
competency of attorneys. We know
that the MSBA has taken a statistically valid poll and that 70 percent

of our members have told us that
they do not support CLE becoming
mandatory.
Maryland actually has in place the
ability to find out whether lawyers
are taking CLE and how they do so.
I suggest, similar to our annual pro
bono reporting system, that lawyers
provide, on the same form, the number of hours that they have taken of
CLE and the CLE-type activities that
they have engaged in. In this manner, we can learn whether lawyers
are maintaining their competency
and perhaps we can connect the
dots between our Professionalism
course and the drop in the imposition of discipline on Maryland lawyers with the bridge of continuing
legal education.
This ongoing discussion has been
just one example, but certainly one
of the most vivid, of the unexpected
that faces the Maryland State Bar
Association each year and how the
lawyers who are your officers and
members of the Board of Governors
answer the call of leadership when it
is most needed.
The individual who just left this
podium as your president, Tom
Cardaro, deserves a huge thank you
from us for his tireless efforts during the last year. We had enormous
challenges face us as we do every
year. I have already mentioned the
MICPEL crisis. This past year also
witnessed the funding for legal services evaporate with the economy so
that IOLTA payments to Maryland
Legal Services dropped by as much

as 70 percent.
So the legal community, with the
MSBA as a vital participant, came
together to persuade the General
Assembly to pass the filing fee surcharge legislation. Without it there
would be radically diminished
access to justice in Maryland for
the poor and the disadvantaged. We
will continue to stand with those on
the front lines providing access to
justice.
We participated in the landmark
selection of a new Bar Counsel
for the first time in 30 years. Mel
Hirshman is here and he has been
appropriately recognized this morning and honored for his 30 years
of fair and evenhanded leadership
of that office. We also welcome
Glenn Grossman as the new Bar
Counsel. Glenn, we thank you for
your willingness to serve and look
forward to the lawyers of Maryland
continuing to have great confidence
in the fair application of the disciplinary rules.
We will continue to have a
vibrant Local and Specialty Bar
Conference in October in Western
Maryland at Rocky Gap. This conference epitomizes the Maryland
State Bar Association’s continuing
role in bringing together all of the
bar associations of our state, incorporating the leaders of the county
bars, minority bars and specialty bar
associations. The Young Lawyers
Section will bring together its third
Young Lawyer Summit at Rocky
Gap and the Maryland Bar

Foundation will hold its program
for its Board of Directors. It will be
a wealth of leadership from around
the state with over 165 lawyers gathered together for the purposes that
John W. Davis spoke about over 84
years ago.
I would be remiss if I did not bring
to your attention that our Executive
Director, Paul Carlin, recently celebrated his 25th anniversary in that
role. Paul led the day-to-day effort
to bring CLE back from the brink of
extinction and truly wore two hats
for many months. I thank you Paul
for continuing to bring great credit
to our association and for your tireless dedication to the best state bar
association in the country.
Our mission statement for the
Maryland State Bar Association is
to effectively represent Maryland’s
lawyers, to provide member services and promote professionalism,
diversity in the legal profession,
access to justice, service to the public and respect for the rule of law. I
pledge to uphold each one of those
goals for the lawyers of Maryland
this year.
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Emotional Distress Damages – Recoverable in Legal
Malpractice Actions
Victims of legal malpractice often
experience severe emotional distress
when they fear they will suffer or
have suffered an actual change in
their status, such as becoming homeless, being deported, or losing custody of a child, which the attorney
was retained to prevent. The question
is whether the client should be able
to recover his or her emotional distress damages. The confusion arises
from the fact that the attorney-client
relationship sounds in contract; and
emotional distress damages are not
usually recoverable in breach of contract cases.
Legal malpractice is a tort, because
it is based upon an attorney’s breach
of his duty to client. MPJI 27:6 (“A
lawyer is negligent if the lawyer does
not use the degree of care and skill
which a reasonably competent lawyer acting in similar circumstances
would use”).
It is a basic tenet of tort law that
a tortfeasor is liable for the natural
and proximate consequences of his
misconduct:

objective determination.
Maryland Law Encyclopedia
(2001), Damages at § 32, p. 74
The same rationale applies with
equal force to emotional distress
damages in tort cases:
The actor responsible for the
wrongful, negligent act is liable
for all proximately caused emotional distress experienced by the
tort victim. The wrongful conduct
need only proximately cause the
emotional or mental anguish
Smallwood v. Bradford 352 Md. 8,
17 (1998); Hamilton v. Ford Motor
Credit Co. 66 Md.App. 46, 63 (1986)
(“Recovery may be had in a tort
action for emotional distress arising out of negligent conduct. In
such cases, the emotional distress
is an element of damages, not an
independent tort”).
Accordingly, it is generally accepted that a client can recover emotional
distress damages in a legal malpractice action:

Damages for emotional distress
or emotional anguish are recoverable provided they are proximately caused by the wrongful action
of the defendant and result in a
physical injury or are capable of
52
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As a proposition, the recovery of
consequential damages for mental
or indirect physical injuries should
comport with the jurisdictional
rules applicable to ordinary tort or

breach of contract actions. Thus, if
there is a cognizable wrong, proximate causation and actual damages, recovery should be allowed.
Legal Malpractice, Mallen & Smith
(2009), Damages at § 21.11, p. 45. This
is because it is likely and highly foreseeable that a client will suffer emotional distress when an attorney’s
malpractice causes the client to fear
and/or suffer a change in his or her
living situation (e.g., loss of home,
loss of child custody, deportation,
incarceration, etc.) which the attorney
was retained to prevent.

Emotional Distress
Recoverable in Legal
Malpractice Case
The issue of whether emotional distress is recoverable in a legal malpractice case was decisively resolved
in Fischer v. Longest 99 Md.App. 368
(1994), cert. denied, 335 Md. 454
(1994). Mr. Fischer alleged that his
initial attorney committed legal malpractice by failing to seek his release
on bond from pre-trial detention
in a criminal case and that he suffered emotional distress as a result
of his lengthy pre-trial detention.
Mr. Fischer subsequently retained a
new criminal attorney, remained in

pre-trial detention, voluntarily pled
guilty to lesser charges, and received
full-credit for time served during his
pre-trial detention.
The Court explained that recoverable emotional distress damages
from a pre-trial detention caused by a
criminal lawyer’s malpractice would
arise in situations in which “the plaintiff was ultimately acquitted, placed
on probation without entry of judgment, had imposition of sentence suspended, or had the execution of the
sentence suspended.” Id. at 379. In a
situation where credit for the pre-trial
detention could not be applied and
“that detention was indeed the result
of attorney malpractice, the plaintiff
would certainly have suffered harm.”
Id. at 380. The profound implication
is that the Fischer court recognized
there are situations where a client
will suffer only emotional distress
damages as a result of an attorney’s
malpractice.
In Roebuck v. Stewart 76 Md.App.
298, 315-316 (1998), the Court of
Special Appeals implicitly rejected
the argument that emotional distress
damages are not recoverable in legal
malpractice actions. Instead of holding that emotional distress damages
are not recoverable in legal malpractice cases as a matter of law, the
Roebuck court held that the plaintiff
had failed to present sufficient evidence to support the claim. Id. at 31516; Hunt v. Mercy Medical Center 121
Md.App. 515, 529-30 (1998) (“Most
notably, in Roebuck v. Stewart, this
Court found that plaintiff/appellant
had not produced sufficient evidence
to create a jury issue regarding her
mental anguish arising from an attorney’s malpractice”). By allowing the
claim for emotional distress damages in a legal malpractice action,

but denying the recovery on the
facts, the Court of Special Appeals in
Roebuck followed settled principles of
Maryland law.

Legal Malpractice Claims
Distinguishable from
Property Damages Cases
Maryland courts have held that emotional distress damages are generally
not recoverable when property has
been damaged as a result of negligent conduct. Dobbins v. WSSC 338
Md. 341 (1995) (holding that plaintiff
could not recover for the emotional
distress suffered as a result of her
basement being flooded by a water
main break); H & R Block, Inc. v.
Testerman 375 Md. 36, 48-49 (1975)
(holding that “Maryland decisions
have generally denied compensation

for mental anguish resulting from
damage to property”).
The reason why emotional distress
damages are generally prohibited in
property damage cases is that it is
not foreseeable that a plaintiff will
suffer emotional distress damages
when his or her property is damaged. Dobbins v. WSSC 338 Md. 341,
349 (1995) (holding that an emotional
injury resulting from water flooding
a plaintiff’s basement is “an unusual
or extraordinary result”, which is
not “contem-plated as a natural and
probable consequence of the defendant’s negligence”).
For example, an owner of a classic
automobile which has been painstakingly restored to its original
condition cannot recover emotional
distress damages when his parked
vehicle is side-swiped, especially
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when the owner’s vehicle can always
be repaired to its original condition.
The line of cases which hold that
emotional distress damages are not
recoverable for property damage is
easily distinguishable, because legal
malpractice plaintiffs usually are
not claiming any physical damage
to their personal or real property.
Instead, legal malpractice plaintiffs are claiming that they suffered
emotional distress from a fear of
change, or an actual change, in their
living status (e.g., when they lose
their home as a result of bankruptcy law malpractice, when they are
deported as a result of immigrant
law malpractice, or when they lose
custody of a child as a result of
family law malpractice), which the
attorney was retained to prevent.
Such dispiriting changes in living
situations are essentially the same
type of harm that supported emotional distress damages in the Fischer
case, namely the stark difference
between being free on bail while
waiting trial versus being incarcerated prior to trial.
Such a change in living status was
recognized in the context of a medical malpractice case. The plaintiff
in Hunt v. Mercy Medical Center 121
Md.App. 515 (1998) suffered emotional distress and resulting physical
symptoms when he was erroneously
advised by his physician that he had
prostate cancer. This erroneous medical advice caused a change in the
patient’s living status, namely from
being healthy to erroneously fearing
he had prostrate cancer. Under such
circumstances, he was entitled to
recover emotional distress damages.
Id. at 529-530.
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Recovery of Emotional
Distress Damages When
Physical Impact
It is a common misconception among
Maryland attorneys that emotional
distress damages are not recoverable in legal malpractice due to the
absence of a physical impact. In
fact, emotional distress damages are
recoverable when there has been no
physical impact, such as from fright
alone:
In Maryland, the decisions have
settled the principle that a plaintiff
can sustain an action for damages for nervous shock or injury
caused, without physical impact,
by fright directly from defendant’s
negligent act or omission.
Mathews v. Amberwood Associates
Ltd. Partnership, Inc. 351 Md. 544,
572 (1998) (quoting Bowman v.
Williams 165 Md. 397, 404 (1933)).
Emotional distress damages are
compensable, as long as they are
capable of an objective determination. Hunt at 531 (holding that a
plaintiff’s own testimony concerning his mental distress may be sufficient to render the injury capable of objective determination);
Beynon v. Montgomery Cablevision
Ltd. Partnership 351 Md. 460, 463
(1998) (holding that “mental and
emotional injuries such as fright
are not compensable unless there
are objective manifestations of such
injury”). There is no requirement
that “an emotional injury must reach
a certain threshold level of severity before it becomes compensable”.
Hunt at 531.
In fact, expert testimony regarding causation is not necessary even
when a plaintiff suffers common
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maladies as a result of his or her
emotional upset. Hunt at 542. The
common maladies suffered by the
patient in Hunt from the erroneous
diagnosis of prostate cancer included sleeplessness, constipation, and
tiredness.

Insurance Coverage
Maryland attorneys cannot expect
that a client’s emotional distress
damages will be covered by their
malpractice policy. Malpractice policies typically exclude any bodily
injury and/or emotional distress
damage claim from coverage, unless
the emotional distress arises from
false arrest, wrongful entry, abuse
of process, malicious prosecution,
defamation, or advertising.
Maryland attorneys are liable for
the foreseeable damages proximately
caused by their negligence, including their client’s emotional and
mental distress damages. Knowledge
that a client may recover emotional
distress damages should encourage attorneys, who practice in fields
in which their clients are seeking
to prevent a change in their living
status, to be more attentive in their
representation in order not to harm
their clients’ emotional well being,
especially when emotional distress
damages are not typically covered
by legal malpractice insurance
policies.
By Stewart A. Sutton
Mr. Sutton is the principal at Law
Office of Stewart A. Sutton, LLC, in
Germantown, where he represents plaintiffs in legal malpractice actions. He may
be reached at ssuttonesq@aol.com.

Confidentiality in Mediation
Mediation is confidential. Well, only
to some extent! Whether something
is confidential depends upon what is
said; when is it said; and by whom
it is said. In order to understand the
importance of confidentiality and its
limitations, it is best to explore confidentiality as it relates to the process
of mediation or alternative dispute
resolution and then consider when it
applies as to the parties themselves.
This knowledge will make for more
effective mediators and attorneys
representing clients in mediation and
more fully informed clients.
The first question is what is the
source of the protection of confidentiality. It can be by case law, statute,
uniform acts, court rules, model rules
of the American Bar Association,
mediation organizations, an agreement of the parties or what I believe
is the developing common law of
mediation (for a discussion of the
breath of the rules governing mediation see, Moss, Rules of Mediation
Surround Us, Maryland Bar Journal,
May/June 2006).
For example, an early recognition
of mediation confidentiality is found
in NLRB v. Joseph Macaluso, Inc., 618
F.2d 51 (9th Cir. 1980), which held
that the public interest in maintaining the impartiality of federal labor
mediators outweighed the benefits

to be derived from their testimony
about what occurred at a mediation
and precluded a mediator from being
compelled to testify.
The Maryland Lawyers’ Rules of
Professional Conduct (hereinafter
referred to as the “Maryland Lawyers’
Rules”) suggest how expansive the
source of rules can be by providing in
Comment 2 to Rule 2.4 regarding the
conduct of lawyer-neutrals that “[i]n
performing this role, the lawyer may
be subject to court rules or other law
that apply either to third-party neutrals generally or to lawyers serving
as third-party neutrals.” And we may
not even know that we are bound by
particular rules!
For example, Maryland Rules
17-104(a)(4) and Rule 17-105(a)(2)
provide that to be designated by
the court to conduct an ADR proceeding, “a person, unless the parties otherwise agree, must…abide
by any standards adopted by the
Court of Appeals”. Noticeably absent
from the annotations to the Rules is
a reference to what standards have
been adopted; however, whether you
know it or not, the mediator has
agreed to these standards and a participant could enforce them. In fact,
in conjunction with adopting Rule
17, the Court of Appeals adopted
the Maryland Standards of Conduct

for Mediators, Arbitrators, and
other ADR Practitioners which cover
mediation confidentiality in depth
(hereinafter referred to as the “Court
Standards”)(courts.state.md.us/
macro).
In the court context, there are very
specific rules regarding confidentiality. Maryland Rule 17-109 establishes
the rules for confidentiality in ADR
proceedings in most civil actions (see
Rule 17-101); and Rule 5- 408 (3) also
precludes admission into evidence
of mediation conduct or statements
regarding the “ validity, invalidity
or amount of a civil claim” . Many
counties implement the Rules on
confidentiality through standardized
Confidentiality Agreements which
mirror Rule 17-109. The Agreements
provide the additional protection
and benefit that the participants
confirm that what is said to the
mediator is confidential and the
client is put on notice what not to say
at trial.
Outside of the court context,
whether there is confidentiality will
generally depend upon the agreement of the parties that the mediation will be confidential or by their
adoption of standards which include
confidentiality. The most important
source of confidentiality is Standard
V of the Maryland Standards of
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Conduct for Mediators adopted by
the Maryland Mediator Excellence
Council (hereinafter referred to as the
“Excellence Standards”) (courts.state.
md.us/macro). Many mediators participate in the Maryland Program for
Mediator Excellence or mediate for
organizations which have adopted
them and are, therefore, subject to the
Excellence Standards.
These standards are based upon
the Standards of Conduct for
Mediators adopted by the American
Bar Association Section of Dispute
Resolution and other arbitration associations. They surely represent the
“best practices” regarding mediation
confidentiality. By their terms, they
“do not have the force of law until
adopted by a regulatory authority.”
However, there are times when the
courts apply guidelines as law. See
Post v. Bregman, 349 Md. 142 (1998).
Turning now to what is confidential, The Excellence Standards only
protect “information”, which is
never defined. However, a fair definition of a mediation communication which may be protected is to be
found in Maryland Rule 17-102-(e):
“mediation communication” “means
speech, writing, or conduct made as
part of a mediation, including communications made for the purpose of
considering, initiating, continuing, or
reconvening a mediation or retaining a mediator.” Thus, what occurs
from the inception to the conclusion
of the mediation process is potentially confidential.
However there are exceptions:
once the parties reduce an agreement
to writing which was reached as a
result of mediation, the agreement
“is not confidential, unless the parties agree in writing otherwise” Rule
56
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17-109(c); and “information otherwise admissible or subject to discovery does not become inadmissible
or protected from disclosure solely
by reason of its use in mediation”
Rule 17-109 (e). A mediation communication can be protected from
discovery but merely disclosing
something at mediation does not
guarantee protection.

Who is Required to
Maintain Confidentiality
The persons who are protected by
the mediation privilege are, obviously, the parties to the mediation
but their protection is not unlimited.
If the matter is being litigated, a
mediation communication may not
be disclosed and disclosure may
not be compelled “in any judicial,
administrative, or other proceeding.”
Rule 17-109 (a). But this does not
prevent a party from disclosing what
occurred at mediation absent an
enforceable agreement prohibiting
disclosure. However, as we discuss
later, the interests of third parties,
such as the state or minor children,
may supersede the protection otherwise available to participants.
The persons other than parties who
are bound not to disclose a mediation statement and the extent of their
obligations differ. Rule 17-109 (a)
specifies that “ except as provided
in sections (c) and (d) of this rule, a
mediator and any person present or
otherwise participating in the mediation at the request of the mediator
shall maintain the confidentiality of
all mediation communications and
may not disclose or be compelled to
disclose mediation communication
in any judicial, administrative, or

September 2010

other proceeding.”
Thus, unlike a party, the mediator and certain participants such as
a financial planner, expert, or coach
have the duty not to disclose a communication at any time not just
in a judicial proceeding. Comment
2 to the Maryland Lawyers’ Rules
makes it clear that a lawyer when
serving as a lawyer-neutral may be
subject to confidentiality rules in
the Court Standards as well as
other ethics rules. Moreover, an
attorney may be precluded from
disclosing his client’s statements
at mediation if made privately or
under circumstances where they
are deemed confidential. Maryland
Lawyers’ Rule 1.6.
The mediator is not merely passive in this process. The mediator
has a duty to protect the entire process ( Court Standard VI) and with
respect to confidentiality, the mediator is required to be proactive:
The comments to Section V of the
Court and Excellence Standards on
Confidentiality require the mediator
to discuss “the parties’ expectations
concerning confidentiality of the process” at the beginning of the process;
and to discuss the expectation of confidentiality of private caucus communications prior to engaging in such
sessions; and the Excellence Standards
add that the mediator should “promote understanding among the parties of the extent to which the parties
will maintain confidentiality of information they obtain in mediation.”
But the role of the mediator is
even more demanding. This can
be seen from a recent decision of
the Committee on Mediator Ethical
Guidance of the ABA Section of
Dispute Resolution dealing with

what a mediator should do when
he learns a fact in caucus that may
affect the decision of the other party
(SODR-2009-2). In this case, an
employer who had a dispute with
a prior employee regarding taking
company records advised the mediator in caucus that it had referred the
matter for criminal prosecution. On
the one hand, the standards preclude
disclosure without consent of confidential communications; and on the
other, the standards impose a duty
on the mediator to conduct a quality
process.
The ruling prohibits disclosure
without consent but charges the
mediator with either obtaining consent to disclose or indirectly bringing the issue into focus by asking,
for example, what risks do you face
in the event you do not settle, or
if you do not settle, what options
are available to you and the employer? In the domestic arena, what if
there is a confidential disclosure of
a hidden asset in a caucus? That’s a
simple one – require disclosure or
terminate the mediation. But what if
the mediator learns about an affair,
the transfer of an asset or an interest
free loan to a girlfriend. The mediator is required to indirectly raise
the consciousness of the other party
about the problem but without disclosure. The responsibilities of
the mediator in this regard require
great skill, understanding of the
process and an ability to guide
participants in attaining self-determination.
Another side of confidentiality is
that there are times when confidential statements may be disclosed. The
Rules permit disclosure by the mediator: “in addition to any disclosures

required by law, a mediator and a
party may disclose or report mediation communications to a potential
victim or to the appropriate authorities to the extent that they believe it is
necessary to help (1) prevent serious
bodily harm or death; (2) assert or
defend against allegations of mediator misconduct or negligence; or (3)
to assert or defend claims for contract
rescission (Rule 17-109 (d)). And if
a lawyer’s conduct in mediation is
claimed to be unethical, he may disclose confidential communications of
the client under Maryland Rule 1.6 (b)
(5). Case summaries regarding mediator confidentiality and malpractice
are collated by a project of Professors
James Coben and Peter Thompson at
Hamline University School of Law
Dispute Resolution Institute Law.

Hamline.edu/adr/mediation-casesummaries.html

Is there a Mediator
Privilege
There is no Maryland case dealing with mediation confidentiality
so the issue of whether there is a
mediator’s privilege is wide open.
Even in jurisdictions where there is
an express statutory mediator privilege, parties continue to attempt to
compel the mediator to testify under
claims that there has been an express
or implied waiver of the privilege
by some conduct of the other party.
These efforts generally are unsuccessful: see Simmons v. Ghaderi, 187
P. 3rd 934 (2008), holding that unless
there is an express waiver or due
process is implicated, there is no
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implied waiver or estoppel exception to statutory confidentiality in
mediation; and Eisendrath v. Super.
Ct., 134 Cal. Rptr.716 (2003), holding
there was no implied waiver by filing suit which permitted the mediator to be deposed.
This issue has recently been brought
into sharp focus in an Eastern Shore
case. The Petermanns entered into an
agreement with mediator Rob Ketcham
in which the mediator agreed to preserve confidentiality and the parties
agreed not to call him as a witness.
Nevertheless, a dispute arose concerning the parties mediated agreement;
the parties waived confidentiality; and
the mediator was subpoenaed to testify
at a deposition. Over the mediator’s
objection, the Talbot County Circuit
Court entered an order compelling him
to testify. The mediator appealed but
the case was settled before the Court of
Special Appeals acted.
There are no rules automatically
applicable to private or front-end
mediations. Under the auspices of
the Maryland judiciary’s Mediation
and Conflict Resolution Office, the
Maryland Program for Mediation
Excellence was established. Their
Excellence Council adopted the
Excellence Standards. Section AI of
Standard V expressly provides that
“If the parties to a mediation and the
mediator all agree that the mediator
may disclose information obtained
during the mediation, the mediator
may do so.” This is equivalent to a
mediator privilege. Once in court,
Maryland Evidence Rule 5- 408 makes
inadmissible certain statements at
mediation if the enforcement of an
agreement is in issue.
Moreover, in the context of courtappointed ADR, Maryland Rule 17-109
58

Maryland Bar Journal

provides that, in general, a mediator
“may not disclose or be compelled to disclose mediation communications in any
judicial, administrative or other proceeding.” The Court Standards adopted by
the Court of Appeals to implement
Rule 17 reiterate that a mediator
may not disclose or be compelled
to disclose a mediation communication. The Uniform Mediation Act
(“UMA”) has been adopted by the
District of Columbia and 9 other
states other than Maryland. Its
rules on confidentiality provide that
“A mediator may refuse to disclose
a mediation communication, and
may prevent any other person from
disclosing a mediation communication of the mediator” (Section 4
(b) 2).
Thus, the parties alone cannot
waive this privilege without the
mediator ’s consent. New Jersey
applied the UMA before it was adopted stating “that the UMA principles,
in general, are an appropriate analytical framework for the determination
whether [a party] can overcome the
mediator’s privilege not to testify”,
State v. Williams, 877 A.2d 1258 (2005).
`Indeed, New Jersey concluded that
to allow a mediator to be compelled
to testify “would sabotage the process” and that “If mediation confidentiality is important, the appearance of mediator impartiality is
imperative.” Williams, supra, See also
Lehr v. Afflitto, 889 A.2d 462 (2006),
applying the same rule where both
parties waived confidentiality.
ll of the foregoing are part of
the common law of mediation and
could be drawn upon to develop
Maryland’s mediation law. The Court
of Appeals may have created a mediator privilege through its Rules, Court
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Standards and Excellence Standards.
It does present an anomaly to have
one rule for ADR and another for private mediations. Despite all of this,
the issue is not free from doubt.
Indeed, under identical circumstances to the Petermann case, the
Supreme Court of New York, in
Hausinger v. Hausinger, 842 N.Y.S.
2d 646 ( NY 2007), affirmed an order
requiring the mediator to be deposed
and expressly declined to adopt
the mediator privilege in the UMA.
Practice Pointer. In private mediations, the mediator should include
in the agreement that the mediation is subject to the provisions of
the Excellence Standards, which may
incorporate the mediator’s privilege
into the process.

Confidentiality Between
Parties
So far we have seen that what
is said to a mediator or his
invitees is protected from discovery and inadmissible in evidence by
Rule and the Court and Excellence
Standards.
But
there
is
no
prohibition preventing a party or
his invitees from disclosing mediation statements or conduct by any
party or his invitees. Historically,
communications in the presence of
a third party or which are contemplated to be disclosed to a third party
are not privileged (admissions to
spouse in the presence of a third
party are not confidential, Mulligan
v. State, 6 Md. App. 600 (1969);
and there is no attorney-client
privilege if a statement is made
in contemplation that a third party
will learn of it. Mathews v. State, 89
Md. App. 488 (1991).

However, in the context of a civil
action, Rule 17-109(b) provides that
“subject to the provisions of sections
(c) and (d) of this rule, (1) the parties
may enter into a written agreement
to maintain the confidentiality of all
mediation communications and to
require any person present or otherwise participating in the mediation at
the request of a party to maintain the
confidentiality of mediation communications.” This Rule should have the
force and effect of law, Isen v. Phoenix
Assurance Co., 259 Md. 564 (1970); and
go a long way to reduce questions
concerning the enforceability of a nondisclosure agreement and create confidentiality when a third party such as
the attorney for the other side or the
mediator is present. But there is no
Maryland case expressly holding that
a confidentiality agreement for a nonjudicial mediation will be enforced.
A mediation confidentiality agreement surely is a form of settlement
agreement, and the public policy of
encouraging settlements is so strong
that a confidentiality agreement
should be enforceable and immune
from most attacks. Long. v. State, 371
Md. 72 (2002).In general, non-disclosure agreements are not against
public policy. General Motors Corporation
v. Lahocki, 286 Md. 714 (1980). Indeed,
in the family law field, “a husband and
wife may make a valid and enforceable
settlement of alimony, support, property rights or personal rights” which
are presumptively valid and enforceable under Family Law Article, Section
8-101-(b). Jackson v. Jackson, 14 Md. App.
263 (1972).
But the courts have been reluctant to
enforce agreements which they believe
are unfair to a party or to a third party
or are inimical to the interests of the

state. For example in Peddicord et al.
v. Franklin, 270 Md. 164 (1973), the
Court of Appeals stated that “[a]n
equity court may not by stipulation be
deprived of its power to give equitable
relief”. And Mary Carter agreements
which require non-disclosure of settlement terms between some but not all
parties
were
found
to
be
unenforceable because they were “inimical to true adversary process.” General
Motors Corporation v. Lahocki, supra.
One can only speculate whether a court
would enforce a non-disclosure
agreement if it concluded that the
rights or interests of a minor child
might be harmed by silence.
It is possible to enhance the chances that a party will honor a nondisclosure agreement by including a
liquidated damage provision which
will impose substantial damages for
a breach. However, the courts may
not enforce such a provision if the
likelihood of substantial damage
is not real. Williard Packaging Co v.
Javier, 169 Md. App.109 (2006). This
could be argued if the harm to be
protected is to prevent embarrassment, disgrace or obloquy from one’s
friends, neighbors and business associates. But even if unenforceable,
this type of provision has a strong in

terrorem effect. In any event, in order
to obtain any provision in a mediation agreement, it must be recalled
that mediation is a voluntary process and the agreement of all parties is essential. Indeed, in the final
analysis, even the Rules recognize that
a party may not be required to participate in mediation. Rule 17-103.

Conclusion
Confidentiality is clearly vital to the
success of mediation; it surely facilitates the atmosphere needed for an
open dialogue which is so essential to
parties achieving self-determination.
It should be obvious that attorneys
and mediators must be familiar with
this rubric of confidentiality rules
in order to protect the interest of
those who participate in mediation.
Indeed, it would appear that an attorney requires expertise and a thorough
working knowledge of these rules
in order to be “competent” under
Maryland Lawyers’ Rules Rule 1.1,
and the mediator should be equally well versed in order to comply
with his or her duty to be competent and provide a “quality process” under the Court and Excellence
Standards.
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Government as Client
Reporting Perceived Impropriety in Government Activity by Government
In your inquiry, you have advised that
you are attorneys employed by the
United States Department of Justice
in the Environment and Natural
Resources Division. In 1989 and again
in 1991, you were appointed to serve
briefly on Department Review Panels,
created pursuant to 8 C.F.R. 212.13 for
the purpose of determining whether or
not certain Cuban refugees, who were
being detained by the Immigration
and Naturalization Service, should be
released on parole.
You advised that you were concerned by the fact that certain actions
were taken by those who supervise the
operation of the Department Review
Panels which were at variance with
the requirements of the applicable regulations; and, in September of 1991,
you asked the Inspector General of the
Department of Justice to investigate
the operation of the program. To date,
you have not received a response from
the Inspector General and, to the best
of your knowledge no action has been
taken to correct “the improprieties in
the process.”
You are considering contacting
the Congressional Committee with
oversight responsibility for this program and/or counsel for the Cubans
involved to make known the information available to you regarding these
improprieties; and, you have improprieties; and, you have requested the
opinion of the Committee on Ethics
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as to whether or not taking this action
would violate the Maryland Rules of
Professional Conduct and whether or
not the rules would require or encourage you to reveal these improprieties.
Initially, a threshold determination
must be made as to whether, in sitting
on the Departmental Review Panels,
you were acting as independent arbitrators/mediators or as lawyers on
behalf of your client, the United States
Government. You have described your
role as being “quasi-judicial”; however, your inquiry does not provide sufficient information for the Committee
to make this determination.
If in fact you were acting as lawyers
on behalf of your client, the United States
Government, then Rule 1.6 and 1.13
of the Maryland Rules of Professional
Conduct would, in the opinion of this
Committee, be applicable to your inquiry. Specifically, Rule 1.6 would prohibit
you from revealing information relating
to your service on the Review Panels to
any one other than your client without
the client’s consent.
This is made particularly clear by a
Comment under Rule 1.6 which states,
“The requirement of maintaining confidentiality of information relating to
representation applies to government
lawyers who may disagree with the
policy goals that the representation is
designed to advance.” Consequently,
the Committee believes it would be
unethical for you to contact counsel
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for the Cubans involved regarding
this matter.
On the other hand, the prohibition
of Rule 1.6 would not, in the opinion
of the Committee, extend to an agency of the United States Government
having some responsibility for the
Cuban Refugee Program, since that
was the client you were representing
in this matter. In fact, Rule 1.13(b) of
the Maryland Rules of Professional
Conduct would appear to require
you to take some action to rectify
the improprieties you believe have
occurred in the subject program.
While there may be some question
as to whether or not the perceived
improprieties are “likely to result in
substantial injury” to the United States
Government, the Committee believes
that a portion of the Comment under
Rule 1.13 is particularly applicable to
your situation. It reads as follows:
“The duty defined in this rule
applies to government organizations. However, when the client is
a government organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the wrongful
official act is prevented or rectified,
for public business is involved.
In addition, duties of lawyers
employed by the government or
lawyers in military service may
be defined by statutes and regula-

tions. Therefore, defining precisely
the identity of the client and prescribing the resulting obligations
of such lawyers may be more difficult in the government context.
Although in some circumstances
the client may be a specific agency,
it is generally the government as a
whole. For example, if the action
or failure to act involves the head
of a bureau, either the department
of which the bureau is a part or
the government as a whole may be
the client for purpose of this Rule.
Moreover, in a matter involving the
conduct of government officials,
a government lawyer may have
authority to question such conduct
more extensively than that of a
lawyer for a private organization
in similar circumstances. This Rule
does not limit that authority.”
This Committee can only opine
on the applicability of the Maryland
Rules of Professional Conduct. As
noted in the above quoted Comment
to Rule 1.13, your duties and obligations and any limitations on what
you may or may not do under these
circumstances, may well be defined
by statutes and regulations. Further,
if you should make the determination
that you were not acting as lawyers
on behalf of your client, the United
States Government, in sitting on the
Department Review Panels, but were
in fact independent arbitrators/mediators, Rule 1.6 of the Maryland Rules
of Professional Conduct would not
appear to be applicable, although
your activities may be subject to other
applicable codes of ethics.
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Greetings From Crownsville
This is my first Bar Journal column as
Bar Counsel so permit me some personal thoughts. At the outset, let me
say that I am deeply grateful to the
Attorney Grievance Commission and
to the Court of Appeals for giving me
this opportunity to serve the people
of Maryland. I also wish to thank all
those whose encouragement and support were so meaningful to me and to
my family.
I fully recognize the great responsibility involved in leading this office
and I look forward to the challenges
of attorney discipline and regulation
in a climate of change and uncertainty.
Economic dislocation and the effect
of technological developments on the
practice of law are just two of the
variables that will affect the kind of
problems our office must face.
Regardless of the challenges, we
will continue to pursue appropriate
discipline when required, diversion
from discipline when the circumstances warrant, and no action at all when
the interest of justice so dictates. We
do this to protect the public, but we
know that the public is protected not
only when misconduct is revealed and
addressed but also when the integrity
and professionalism of the Bar is promoted and enhanced.
Now a word or two about the man
at the helm for over twenty-nine years,
Melvin Hirshman. As readers of this
column are undoubtedly aware, Mel
has an affinity for statistics, so it’s only
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natural that I would share some to put
his term in office in some perspective.
When he began as Bar Counsel in
early 1981, there were about 11,000
lawyers licensed in Maryland. When
he retired, that number was over
35,000. During the time he led the
office, over 51,000 complaints were
filed, of which over 12,000 were docketed for investigation.
Of course, statistics often don’t
tell the whole story. They don’t tell
of his compassion. They don’t tell
of his empathy. And they don’t tell
that Mel’s career as Bar Counsel was
marked by his unyielding adherence
to the highest ethical and professional
standards in the manner the office
prepared and prosecuted its cases.
His approach to attorney discipline
was always informed by the many
years he spent in private practice
before becoming Bar Counsel. In the
Commission’s 1981 Annual Report,
when Mel was publicly “ introduced,”
it was noted that Mel had a “strong
background in a small firm private
practice since 1957, notably in the
areas of family law, contracts, torts
and other substantive fields… [and]
that this practical dimension, derived
from experience, will be an invaluable
aid to the performance of the office of
Bar Counsel.”
Well, it turned out to be true. All of
us, lawyers and laypersons alike, have
been exceptionally privileged to have
had Mel’s service these many years.
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He has earned a long and happy
retirement with his wife, Nancy.
I end this first column by saying
that I profoundly hope to be a Bar
Counsel whom you can trust and that
together we will seek to maintain the
highest ethical and professional standards of this profession of which we
are justifiably proud.
Glenn Grossman
Bar Counsel
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