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Troubled Times Troubled Lawyers
By Janet Stidman Eveleth
Troubled times - troubled lawyers. As
the economy worsens and unemployment steadily climbs, more people
are losing their jobs, incomes, homes,
health benefits, savings and retirement
plans. Many lawyers are struggling
with the loss of jobs, reduced compensation, fewer clients and a diminished
sense of confidence for the future.
Whether they hail from large or small
law firms or solo practices, lawyers
have been hit hard by the recession.
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In the last year, a number of
Maryland lawyers have been laid
off and struggled to find other jobs.
Several law firms have closed their
doors while others have downsized,
cut staff and reduced hours and
compensation. Still others have postponed the starting dates and pay of
newly hired associates. Recent law
school graduates have huge loans
and cannot find jobs.
The majority of lawyers in
Maryland are still employed, but
many are struggling to keep old
clients and find new ones as businesses and consumers also feel the
economic pinch. Some clients are
having trouble paying bills, including their lawyer’s bill. Some law
firms are struggling to maintain
business expenses and pay their bills
and staff in downsized firms have
assumed the workloads of departing
colleagues.
The economic situation is triggering fear, worry, stress and anxiety for
attorneys who already endure very
high levels of stress. This extra pressure is manifesting itself in the legal
profession in a serious and alarming way. For some, it is the breaking point - the proverbial straw that
broke the camel’s back.

Troubled Economy Troubled Lawyers
There is a connection between bad
economic times and joblessness and
depression and suicide and lawyers
are vulnerable because they are the
professionals most likely to suffer
from depression and its effects. The
American Bar Association reports
that a Johns Hopkins University survey of professions ranks the legal
profession number one in depression and suicide.
6
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Another Hopkins study, conducted during the 1980s recession,
found a “correlation between such
economic factors as joblessness and
the incidence of alcoholism, suicide
and other mental health concerns.”
This survey revealed that “each one
percent increase in unemployment
produced a 4.1 percent increase in
suicide, a 5.7 increase in homicide; a
1.9 percent increase in heart disease,
cirrhosis and other stress-related disorders, along with an increase in
admissions to mental hospitals by 2.3
percent for women and 4.3 percent
for men.”
This correlation is alarming given
our current economy and its impact
on lawyers. All lawyers, from seasoned practitioners in large, midsize and small law firms and solo
practitioners to law students who, as
new attorneys, have sizeable student
loans to pay and no job, are feeling
the effects. Some lawyers are being
pushed over the edge, succumbing
to depression, substance abuse, isolation and even suicide.

Economy’s Impact
on Lawyers
One of the ramifications of today’s
economic environment is lawyer
suicide. As evidenced above, there
is a direct correlation between economics, lawyer unemployment and
suicide and this reality has hit our
state’s legal community several
times. Most notably, a New York
lawyer executed his family and committed suicide in a Towson hotel
last spring, which brought national
media attention to Maryland.
While this case is extreme, there are
indications that the economy played
a role in this incident. Unfortunately,
this is happening to lawyers across

the country. We have lost several
Maryland attorneys, too.
MSBA’s Law Assistance Program
Director, James Quinn, estimates that
roughly 17 percent of MSBA’s members could be in real trouble. “We are
seeing more depression in the legal
profession,” he reports, attributing it
to the worsening economy and legal
market. He cites the New York attorney as a perfect example.
“Beautiful home on long island,
kids in private school, country club
style life - in his mind he saw all of
that going out of the window. How
could he face people? In his case,”
he adds, “there are rumors that he
had professional financial issues,
but it points to the same thing. He
was about to lose everything he had
worked so hard to acquire.”
The real problem here is depression, explains Quinn. The result of
these tight economic times is fear of
loss and thus, depression. Lawyers
are having trouble meeting the overhead, paying the rent and maintaining the kind of image they would like
to keep in the community. Their stock
portfolio is going down, their real
estate values have tanked and their
net worth is much lower.
“This is today’s scenario,” stresses
Quinn. “It is happening to successful
lawyers living the good life who are
ready to lose everything, law school
graduates who can not find a job and
have $100,000 student loans and all
categories in between.”
Quinn is alarmed at the volume
of calls he is now receiving from
depressed law school students. The
reason is the economy. They have
worked so hard to get through law
school, had big plans and ideas and
now they cannot find jobs. “Time
after time today law students are
doing pro bono work with the hope
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of finding a job when law firms start
hiring again. In the meantime, the
bills and loan payments are taking
their toll.” All of this is creating a tremendous amount of fear and worry
about what the future holds. The
result can be fatal.

Alarming Trend - Lawyer
Depression and Suicide
Quinn is very disturbed over the
rise in suicide calls coming into
MSBA’s Lawyer Assistance Program.
“Lawyers are at the top of the list for
depression and suicide,” he reports.
“They strive to be perfectionists,
endure chronic stress and feel pressure to always win.”
Most lawyers have major issues
with control as well. Thus, perfectionism, the need to be in control,
the daily grind, the workload and
the ambitious, sometimes overzealous, scheduling they face on a daily
basis all characterize attorneys as
“Type A” multi-taskers with stressed
lives. When the stress overwhelms
them, depression can set in. Then
when a major blow comes along, like
the economy tanking, it can severely
impact their career, income, standard
of living, personal lives and even
residence, and can ultimately sink
some attorneys.
These attorneys need help, but
because they are perfectionists, many
are way too hard on themselves and
thus, very reluctant to seek the help
they so desperately need. “It may
be pride,” Quinn notes, “or fear that
their reputation will be affected.”
According to MSBA’s LAP
Director, “lawyers tend to be so
invested in the “win/lose” mindset
that they are convinced people must
view them in this context and see
them as someone who is going to
8
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win. They fear if word gets out that
they have mental health problems
and are depressed,” he adds, “then
no one will hire them as a lawyer.”
So they hold off and do not get help
and unfortunately, things get progressively worse.
This scenario is especially true
for solo practitioners, because they
do not have anyone in their office
or law practice environment to talk
to about their feelings. They cannot
share their feelings and problems
with coworkers or other lawyers in
the office. “Solos tend to be loaners and the worse possible thing
one can to do when they are feeling
depressed and suicidal is to isolate,”
warns Quinn.
“Isolation is absolutely the worse
thing they can do, but it is exactly
what people tend to do in this situation because they do not want any-

one to see them in their worse mental state. So, they pull back, do not
talk to anyone or answer the phone
and have trouble focusing or getting anything done.” At this point,
LAP’s Director says they are “frozen
because of deep depression” and they
are in big trouble.
As an example, Quinn points to a
recent case where a solo practitioner
who worked from home hit this stage
of depression and could scarcely
function. “He could barely get out
of bed each day, had a real hard time
getting anything done,” one of the
signs of depression, “and just did not
want to do anything. He just was not
motivated, could not get started and
isolated himself.”
Ultimately, Quinn finds “they
start coming up with explanations
and denying, instead of admitting
the problem.” These are all signs of
serious depression and signs that
the attorney needs help. To exacerbate an already bad situation, many
people, when they are struggling
mentally, “have a desire to self-medicate, and many make the mistake
of turning to substances, alcohol
or mood-altering chemicals which
could be either legal or illegal, to get
some relief.” Quinn adds that many
lawyers often start with prescribed
medication, a ‘magic’ pill, to get
relief from anxiety.”
As another example, he recalls
a recent suicide in Maryland. “He
was a young, single lawyer who
was depressed. He eventually lost
his job because of his mental health
problems and was admitted to an
in-patient facility. Unfortunately, he
only stayed a few days and was
found in the basement of his home.
He had over-medicated on prescription medications and died.
So, lawyer depression can lead to
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“isolation, popping pills and drinking.” But, the underlying problem,
in this case the economy, does not go
away so when they wake up; it is still
there and they now have a hangover,
too, and feel even more depressed.
The problem gets worse and worse as
someone self-medicates to get relief.”
Suicide is now a real threat.

Call Lawyer Assistance
Lawyers who find themselves in
this situation need help immediately
and should call LAP’s confidential
number (410) 685-7878, ext. 3041,
(800) 492-1964 or (443) 703-3041 for
confidential and immediate assistance and support. www.msba.org/
sec_comm/committees/lawyerassist. Essentially, LAP is a structured
system providing information and
assistance to lawyers, judges and
law school students who are struggling with complicated mental health
issues that are getting in the way of
them functioning on the job. It offers
immediate help, then monitors and
supports the distressed lawyers so
they are no longer alone; they have
help every step of the way.
For the last 28 years, troubled lawyers have been turning to MSBA’s
Lawyer Assistance Program (LAP)
for confidential help. This lawyer
support service assists attorneys
experiencing difficulties with everything from chemical dependency,
depression, stress, burnout and
chronic illness to poor law practice
skills and competency issues. Now
LAP is fulfilling one of the most valuable roles it has ever performed - it is
supporting attorneys who are truly
overwhelmed by the repercussions of
these tough economic times.
LAP’s
predecessor,
MSBA’s
Lawyer Counseling Service (LCS),
10
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was launched in 1981 to aid impaired
attorneys and other legal professionals
undergoing difficulties with substance
abuse that were adversely affecting
their law practices. These troubled
attorneys were given informal, confidential assistance and support by a
network of volunteer lawyers affiliated with the LCS Committee.
Attorney referrals hailed from
other lawyers, judges, law firm staff
and even the Attorney Grievance
Commission and 78 percent involved
alcohol. Substance abuse was the
primary focus of LCS because traditionally, the legal profession has
always had a much higher incidence
of alcoholism than most professions
because of the stressful lives attorneys lead. Unfortunately, a number of attorneys turn to substances,
especially alcohol, to relieve the
stress, which impedes their everyday practice of law and places them
on the express lane to the Attorney
Grievance Commission.
Although chemical abuse remains
a problem for lawyers, other lawyer
concerns surfaced over the next two
decades as the practice of law became
more of a business than a profession and much more competitive
as the lawyer population exploded.
Adapting to this changing legal climate, LAP expanded its services to
offer a broad-brushed approach to
assist lawyers, including everything
from stress and depression to wellness and mental health support.

LAP Support
When LAP gets calls about depression or mental health, Quinn talks to
them and “encourages them to come
in so that I can sit down face-to-face
with the individual to do an assessment/evaluation.” During this ini-

tial interview, problems presented
range from marital and financial difficulties to substance abuse or workrelated issues.
LAP’s goal is early intervention.
“We try to step in before things
become completely hopeless,” says
Quinn. “I try to get the person in
here to discuss the options and come
up with a plan.” All of this is done in
a strictly confidential manner.
“During this initial conversation,
if it is obvious that the person is
depressed, it is critical that I ask the
person ‘do you have any thoughts
of harming yourself? If they say
yes, I ask ‘how do you see yourself
doing it?’ I must be specific and
ask specific follow-up questions to
determine if they have really given
serious thought to it.”
If the problem is substance abuse,
then you need to deal with that first
to get the person off chemicals so he
or she is clear-headed. You do this
by referring them to a detox program or hospitalization depending
on their needs. Then you address the
other problems, like recommending
couples counseling to help save the
marriage or make recommendations
for the financial situation. You direct
the individual to the most appropriate type of care so that he or she can
start dealing with the problem and
hopefully get well.”
“I am currently working with a
lawyer who lost his job, is going
through a divorce, had to sell his
house and is about to be homeless.”
Quinn indicates this “negativity” is
his mindset - at this point everything
is terrible. “This lawyer is going to
be on the street with no place to go,
he is broke and everything is hopeless. He is so anxious and depressed
he cannot function or get anything
done.” Fortunately, he called LAP,

Quinn intervened and helped him
and he is now in a halfway house.
LAP’s Director encourages lawyers to call LAP and the earlier the
better. Attorneys should call as soon
as they start to feel depressed and
cannot figure out a solution on their
own. LAP will do it for them and
support them along the way. “We
establish accountability,” he states.
“We devise a plan and agree to it.
Then, I hold them to plan.”
There are success stories too. LAP
has saved lawyers’ lives. One solo
practitioner from a small county
was housebound; he could no longer leave his home. “We set weekly
meetings, worked out a treatment
plan and I helped him set priorities
and schedules,” Quinn states. “He
reported to me daily and eventually
he rebuilt his confidence and was

back on track. He completely turned
around and is fine now.”
“But most people wait until they
are desperate to take action. By the
time most lawyers call me,” laments
Quinn, “they are desperate and near
the bottom; they are at wit’s end and
need to talk to someone. They do not
know what else to do.” Lawyers who
need help need to talk to someone.
LAP is just one avenue. Quinn
encourages troubled lawyers to talk
to someone, whether it is LAP, a
doctor, a social worker, a relative,
a pastor or a friend. “A spouse can
play a key role in this.”

study, they are already at high risk
for depression. While most attorneys
persevere, some are overwhelmed
by the downturn and succumb to
depression or worse. Lawyers in
trouble, regardless of the type of
problem, do not need to despair or
face it alone. Call LAP for support
and help. Lawyers are never alone
with LAP.
LAP is a lifeline to attorneys in
real trouble. It has successfully intervened in the lives of many lawyers,
saving many professional careers and
in some cases, lives. It can support
troubled lawyers in troubled times.

Conclusion

Janet Stidman Eveleth is the Director of
Communications for the Maryland State
Bar Association and the Editor of the
Maryland Bar Journal.

Today’s economy is applying added
pressure to already pressured lawyers and as cited in the Hopkins

January 2010

Maryland Bar Journal

11

recession

12

Maryland Bar Journal

January2010
2010
January

and

divorce
“Well I seen
better days,
but I ain’t
puttin’ up
with these”
By Neal J. Meiselman
Cocktail party talk. “Oh, you’re a
divorce lawyer? Are more people getting divorced because of
the recession?”
“My practice does well in
good times and bad times,”
I respond. Only briefly, in
moments of widespread uncertainty, when people do not yet
know which way the political or
economic winds will blow, do
the phones stop ringing. The
three weeks after 9/11 are a
good example.
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From mid-September 2008, when
the Wall Street financial crisis became
daily front page news, until about
one week before the November election, activity on my firm’s website
noticeably dropped and the phones
in the office had grown quiet. About
one week before the election, website
activity returned to normal or even
above-normal levels, and it seemed
as if the phones started ringing off
the hook. I concluded that folks had
adjusted to the economic news—and
made their decisions about the upcoming election, too.
“Recession has always been a factor raising divorce rates,” Gary S.
Becker, Professor in the Department
of Economics and Sociology and
Graduate School of Business at the
University of Chicago, told Forbes
Magazine, as reported by Karen
Blankenfield on July 7, 2008.
In contrast, a frequently-cited press
release from the American Academy of
Matrimonial Lawyers (AAML), dated
November 17, 2008, announced, “37
percent of AAML members responded [in a recent survey] that they typically see a decrease in the number
of divorce cases during national economic downturns, while only 19 percent cited an increase during these
challenging times.”
Justin Wolfers, Associate Professor
of Business and Public Policy at
Wharton School of Business,
University of Pennsylvania, and
contributor to The New York Times’
Freakonomics blog, on April 10, 2009,
remarked on “just how little the
divorce rate is affected by the business cycle. ...Divorce rates declined
during the 1980’s recession and
barely changed during either the
1990 or 2001 recessions. And if we
examine data over the longer run,
again we see that divorce doesn’t
14
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seem to move around much with the
business cycle.”
Indeed, the current recession does
not seem to have deterred the filing of new divorce and family law
cases, at least in Maryland’s five largest jurisdictions. In Baltimore City,
and Anne Arundel, Prince George’s,
and Montgomery counties, the number of new cases filed in FY 2009
(which ended June 30, 2009), showed
no significant change from FY 2008,
despite a noticeable one-month dip in
November 2008. In Baltimore County,
new case filings fell just over 3 percent
between FY 2008 and FY 2009, but this
decline was only 1 percent more than
the decline from FY 2007 to FY 2008.
Several years ago, before the economic bubble burst, I would frequently hear from a wife or a husband that
she said to him some version of the
following, “Be a man. Move out.”
Whether moving out was a good idea,
or was “being a man,” was debatable.
But moving out was possible then.
Day care was expensive, but affordable on two incomes. There was often
enough in the bank, or available on
credit or in the home equity line, for
two households to squeeze by until
the house was sold, and its equity
distributed.
No longer. The lyrics to the divorce
song have changed. Often the words
now go like this, “We can’t stand each
other. We don’t love each other. We
want to divorce. But we can’t afford to
live separately. The mortgage balance
is more than the house is worth. What
can we do?”

‘Technically living together’
In Ricketts v. Ricketts, 393 Md. 479,
the parties lived together in the same
house, but in separate bedrooms and
without cohabitation. The husband

filed a complaint for limited divorce
based on constructive desertion, and
for custody and visitation. The wife
moved to dismiss because the parties
were not living “separate and apart,”
and the trial court granted the motion.
The husband appealed.
The Court of Appeals took certiorari of the Ricketts case while it was
pending before the Court of Special
Appeals in order to determine whether either or both causes of action—
limited divorce and custody—could
be maintained while the parties were
“living under the same roof.” The
Court decided that both causes of
action could be maintained, each for
different reasons.
The Court pointed out that this was
just a proceeding for limited divorce,
which is practically nothing more than
judicial permission to live separate
and apart, and which does not sever
the marital bonds. Id. at 487, quoting
Courson v. Courson, 213 Md. 183, 188.
While acknowledging that “both
actual desertion and constructive
desertion generally require that one
of the spouses physically leave the
marital home,” the Court of Appeals
revived a long-dormant framework
for constructive desertion based on
refusal of sexual relations when the
parties continue to reside together. To
the chagrin of many couples, merely
sleeping in separate bedrooms and
ceasing to having marital relations
will not suffice.
First, there must be “permanent
refusal [by one spouse]... to have sexual intercourse with the other spouse,
from no consideration of health or
other good reason.” Second, accompanying the permanent refusal of sexual
intercourse, unless the non-refusing
spouse makes an “effort towards reconciliation, it is presumed that both
spouses prefer to live under such cir-
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cumstances,” and the divorce will not
be granted.
As often occurs, what was left
unspoken piques curiosity. The Court
of Appeals noted that the only issue
before it was the sufficiency of the
pleadings. Mr. Ricketts sought a limited divorce based on constructive
desertion, a fault ground, so the Court
addressed the sufficiency of that claim.
The Court did not address whether
and under what circumstances parties
residing in the same house might be
able to obtain a limited or absolute
divorce based on the no-fault ground
of mutual and voluntary separation.
This possibility would be more in
keeping with contemporary enthusiasm for and public policy favoring
mediation, the collaborative law process, and other no-fault marital dis16
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solution options.
Md. Family Law Code § 7-103(a)
(3) recognizes voluntary separation as
grounds for an absolute divorce, if:
(i) the parties voluntarily have
lived separate and apart without
cohabitation for 12 months without
interruption before the filing of the
application for divorce; and
(ii) there is no reasonable expectation of reconciliation;
Md. Family Law Code § 7-102(a)(4)
has a similar provision for a limited
divorce based on voluntary separation
for less than 12 months.
Historically, the term “separate
and apart” has meant the opposite
of physically “living under the same
roof.” In Lillis v. Lillis, 235 Md. 490,
496 (1964), where the parties “inter-

mittently lived in the same house”
during the statutory period, the Court
of Appeals held “they were not living ‘separate and apart, without any
cohabitation’” even though they slept
in separate bedrooms and did not
engage in sexual relations with one
another.
Similarly, in Carney v. Carney, 16
Md.App. 243, 248-249 (1972), the Court
of Special Appeals held that “the separation contemplated by the statute
does not occur until the parties cease
living in the same house even though
they may have ceased sexual relations
prior to that time.” See also Mount v.
Mount, 59 Md.App. 538, 544 (1984)
(“parties cannot live under the same
roof in a voluntary separation”).
However, in what might become a
useful footnote in Ricketts, the Court

of Appeals explained: “By the phrase
‘live under the same roof,’ we mean
that the parties are technically living together but are not cohabitating,
sharing the same bedroom or engaging in marital relations.” The footnote
goes on to equate “live under the same
roof” with “cohabitation” as that term
was re-defined in Gordon v. Gordon.
In Gordon v. Gordon 342 Md. 294,
308 (1996), in the course of interpreting a separation agreement, the
Court of Appeals formulated a nonexhaustive list of factors to consider
in determining whether a relationship
constitutes cohabitation. The factors
are: 1. establishment of a common
residence; 2. long-term intimate or
romantic involvement; 3. shared assets
or common bank accounts; 4. joint
contribution to household expenses;
and 5. recognition of the relationship
by the community.
In theory, then, maybe it is possible
to live “separate and apart” while
only “technically living together.”
Whether a limited or absolute divorce
on grounds of mutual and voluntary
separation would be granted by a
Maryland court under these circumstances remains to be seen.

Custody
Meanwhile, back in Ricketts, the Court
of Appeals held that “jurisdiction to
determine the custody and support of
children and establish the visitation
rights of the non-custodial parent . . .
exists without regard to whether one
of the parties has been granted, or is
entitled to, a limited divorce.”
Although the last allows a court to
award custody in these circumstances,
such an award of custody is not mandated by law. The Ricketts opinion
cites, among others, Mower, supra, 209
Md. at 419-420, which held that “cus-

tody should be awarded and jurisdiction should be retained for the purpose
of awarding support and maintenance
if the circumstances should warrant such
action.” (Emphasis added.)

House ‘Under Water’
Whether to keep a house with no
equity or ‘negative’ equity is a complex financial decision, even absent
divorce. The options include: (1) sell
the property and pay the deficiency
out of pocket; (2) attempt a ‘short sale,’
in which the lender takes all proceeds
in full satisfaction of the secured debt;
(3) let the property go to foreclosure;
or (4) have one or both parties stay in
the property, pay the mortgage, and
await better market conditions.
A sale can be court-ordered pursuant to Md. Family Law Code § 8-202.
However, there appears to be no statutory provision for deciding who pays
any deficiency. In Bricker v. Bricker,
78 Md.App. 570, 580-581 (1989), the
Court of Special Appeals pointed out,
“At common law, the court may not
require one spouse to satisfy joint obligations of the parties such as mortgages and taxes on real property or
pay the interest on joint promissory
notes. The Court recognized subsequent statutory exceptions, including
mortgage payments for property subject to an order for use and possession,
as set forth in Md. Family Law Code §
8-208(c) to 8-20.
Specifically, if the parties have
minor children, use and possession of
the family home, as well as family use
of personal property, may be awarded
to a parent with custody for up to
three years from the granting of an
absolute divorce. During the period of
use and possession, the mortgage and
other carrying costs may be apportioned between the parties.

In addition, Md. Family Law Code
§ 8-205(a)(2)(iii), added in 2006, permits a court to order transfer of ownership of the principal marital residence from one party to the other, or
to authorize one party to purchase
the residence from the other on courtordered terms. Unfortunately, these
added powers are infrequently of any
use when a house is ‘under water.’
Limitations on court-ordered remedies place a premium in these situations
on mediated, collaborated, or negotiated agreements between parties.

Consumer Debt
Maryland courts have limited ability
to directly address credit card and
other consumer debt in the divorce
context. See Bricker, supra, and the
cases cited therein.
Bankruptcy may or may not be a
useful option for some parties. Under
11 U.S.C. § 707(b), if a debtor earns in
excess of the State median income and
is able to repay 25 percent of his or
her “nonpriority unsecured debt,” the
debtor will be ineligible for Chapter
7 protection and must proceed under
Chapter 13. Effective March 15, 2009,
the Maryland median family income
was $55,543 for a single wage-earner,
$73,947 for a family of two, $84,952 for
a family of three, and $103,719 for a
family of four.
In addition, the automatic stay provisions of 11 U.S.C. § 362 might temporarily or permanently interfere with
certain aspects of divorce proceedings. For an extended discussion of
this topic, see Klass v. Klass, 377 Md.
13 (2003).
Once again, limitations on courtordered remedies place a premium
in these situations on mediated, collaborated, or negotiated agreements
between parties.
January 2010
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Income and Support
Fallout from the economic downturn is spread throughout Maryland.
Job layoffs and furloughs abound.
According to the U.S. Bureau of
Labor Statistics, unemployment
soared statewide from 4.4 percent
in June 2008 to 7.5 percent in June
2009. Baltimore City is among the
hardest hit locales in the State,
climbing from 6.7 percent to 11.0
percent Dorchester and Washington
counties have also been hit hard.
Increases elsewhere in the State have
been substantial, but less severe.
On August 28, 2009, The Daily
Record and The Baltimore Sun carried an Associated Press (AP) article
by Megan K. Scott which reported: “The Maryland Child Support
Enforcement Administration has
seen an 18 percent increase over
the last year in requests for child
support modifications, said Paula
Tolson, spokeswoman for the state
Department of Human Resources.”
The article continued: “In Prince
George’s County, requests have tripled over the past 1½ years. While
historically requests have come
from custodial parents who need
an increase in support, many are
now coming from noncustodial parents seeking a reduction, according
to Joan Kennedy, director of the
county’s Office of Child Support
Enforcement.”
This reported pattern in Prince
George’s County may or may not
be replicated elsewhere in the State.
In Baltimore City, the number of reopened divorce, paternity/child support, custody, and civil non-support
cases actually declined from FY 2008
to FY 2009. In Baltimore County, reopened divorce, child support, and
paternity cases increased by only 1.3
percent in FY 2009, after a decline of
18
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4.5 percent the year before. However,
in Montgomery County, motions to
modify increased 8.1 percent in FY
2008 and 10.0 percent in FY 2009.
In bygone days, an unemployed
individual could be expected to find
a job within the time it takes to get
divorced; an individual’s salary for
the previous year could be used
to forecast this year’s salary. No
one believed that a salesperson paid
on commission would never make
another sale. For the foreseeable
future, these rules of thumb must be
scrapped.
Whether contemplating a new alimony or child support award, or the
modification of an existing one, calculating “current” and “potential”
income is more difficult than it often
used to be. As the Court of Appeals
said in Wills v. Jones, 340 Md. 480,
494, 667 A.2d 331, 338 (1995), under
Maryland’s child support regime,
Md. Family Law Code § 12-201 et
seq., “a parent’s support obligation can only be based on potential
income when the parent’s impoverishment is intentional.” Thus, potential income would not be imputed
routinely to a worker who has been
laid off, furloughed, or cut back.
In Sczudlo v. Berry, 129 Md.App.
529 (1999), where the appellant’s
$115,000 job was abolished, the Court
of Special Appeals held that the
change of circumstances warranted a modification. However, “the
evidence indicated that appellant
declined to accept positions which
he felt were not commensurate with
his skills; he was instead making
efforts to find the job to which he
felt he was best suited. This certainly was his prerogative, but not at
the expense of his children.” Under
such circumstances, the trial court
was “justified in imputing to him

his probable income for purposes of
calculating his child support obligation during his unemployment.”
Thus, a parent does not have the
luxury of waiting for the ‘right’ job
to come along.
Consistent with this approach, but
with the opposite result, in Moore v.
Tseronis, 106 Md.App. 275, 283-284
(1995), the Court of Special Appeals
held that “a court [cannot] restrict a
parent’s choice of residence in order
to insure that he or she remains in
or moves to the highest wage earning area. While a parent must take
into consideration his or her child
support obligation when making job
and location choices, such considerations should not be immobilizing.” Thus, where it did not appear
that the obligor was attempting to
shirk the child support obligation,
even though a move from Baltimore
City to Garrett County resulted in
a significant wage loss, a finding
of voluntary impoverishment was
unwarranted.
In Walter v. Walter, 181 Md.App.
273 (2008), the husband’s income
from his small business was “highly
variable and not always sufficient to
meet the family’s needs.” After paying alimony of $1,500 and the mortgage on the house, the parties’ only
valuable asset, the trial court would
have left the husband with only $667
per month to meet all other ordinary
living expenses -- including income
taxes. The Court of Special Appeals
held that there was insufficient factual support for the trial court’s
findings as to the husband’s present
income and his ability to pay.
In addition, the Court of Special
Appeals criticized the trial judge
for the methods used to project
the husband’s potential income. The
Court emphasized that “a projected

alimony. The husband appealed.
The Court of Special Appeals
noted that in Turrisi v. Sanzaro,
308 Md. 515 (1987), the Court of
Appeals had approved a reservation
of alimony based on facts about the
future known at the time of divorce,
but indicated that speculation about
vague future events would not be a
proper basis for reservation of alimony. Durkee, 144 Md.App. at 177-178.
Lacking “evidence tending to establish the likelihood of future success
of appellant’s business venture” or
“evidence by which to gauge whether the current circumstances of the
business are likely to change in the
foreseeable future,” the Court of
Special Appeals in Durkee held that
“the circuit court was not entitled
to reserve as to alimony based on a
wait-and-see approach.”

Conclusion
The recession does not appear to
be greatly reducing the number of
divorces filed. But it is certainly
affecting the issues faced by couples
seeking to dissolve the bonds of matrimony. Unemployment or sharply
reduced income; a house ‘under
water;’ retirement and investment
account losses; and unwieldy consumer debt-- these are the plagues
visited by the recession on divorcing
couples and their counsel.

income finding … is not necessarily
equal to a party’s prior highest past
earnings” and that future earning
potential must be “based on the
evidence and not on speculation” or
“guesswork.”
The current business and jobs climate may make findings concerning
earning potential vulnerable to this

critique for some time. Under such
circumstances, a reservation of alimony might seem like a good idea.
In Durkee v. Durkee, 144 Md.App. 161
(2002), the husband had previously
held and lost a highly-compensated
job. During the divorce, he started a
new business on his own. The wife
sought and received a reservation of

“Well I seen better days, but I ain’t puttin’ up with these” James Alley Blues,
words: Richard ‘Rabbit’ Brown (traditional) circa 1927.

Mr. Meiselman, a divorce litigator and mediator, is the founding partner of Meiselman
& Helfant, LLC, in Rockville, Maryland. He
can be contacted through the firm’s website
at www.MeiselmanandHelfant.com.
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RECESSION’s

EFFECT
ON THE
ELDERLY
By Jason A. Frank and
Fay L. Gordon
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If Benjamin Franklin was right, and in this world nothing can be said to be certain except death and taxes, then
surely, even in these uncertain times, anything related
to death or taxes must survive and prosper. This is the
theory that many elder law practitioners are relying on to
get them through the recession. In the case of elder law,
a legal niche that helps clients with life’s two certainties,
the practice has been jilted by the recession, but the foreseeable needs of its clientele and a growing population
of potential clients has contributed to elder law’s staying
power in this otherwise devastating year.
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The Elder Law Practice
Sandwiched somewhere between
death and taxes is a realm of life’s
many other mini-certainties:the fear
of becoming sick, the desire to take
care of one’s family and the reality of aging. These are some of the
issues with which elder law attorneys help clients. As the National
Academy of Elder Law Attorneys
(NAELA) explains, the role of an
elder law attorney cannot be defined
by technical legal terms; rather, it is
defined by the needs of the client.
For elder law attorneys who assist a
specific clientele, this means helping
seniors with their legal needs.
In most Elder Law practices, the
three primary reasons a client or client’s family might seek the assistance
of an elder law attorney is for assistance with asset management, medical decision-making and long-term
care planning. Elder lawyers assist
seniors by providing them with the
tools to manage their assets when
they can no longer manage them
themselves, reviewing the legal process by which medical decisions can
be made, and planning for long-term
care and/or protecting their assets
when they need long-term care.
While most elder law attorneys
would define the bulk of their practice by those three general areas,
some elder law attorneys specialize
in the more specific challenges a
senior might face. Elder Law attorneys may concentrate on Medicaid
planning, Medicare claims and
appeals, guardianships and complex
estate planning, as well as mental
health and disability issues. Within
these sub-niches, some elder law
attorneys focus on elder abuse,
social security disability claims and
age discrimination, all of which have
22
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seen an increase in client need due to
the recession.
With a tanking economy, seniors
are prime targets for financial abuse.
As the Detroit News reported in July
2009, the number of cases of financial exploitation of seniors investigated by Adult Protective Services
has nearly quadrupled since 2000.
According to the article, most financial exploitation comes from family,
caretakers or friends, and is often
in the form of swiped checks, stolen savings and defrauding seniors
of their homes. Unfortunately, the
most vulnerable are in poor health
or suffer from memory failure, and
many do not get the help and protection they need.
Attorneys whose practice is primarily in social security disability claims
are likely to see more clients as the
national employment rate rose to 9.8
percent as of September 2009. Older
workers are particularly hurting as
unemployment among older workers
peaked in this recession. The Center
for American Progress reported in
September that there has been a 134
percent increase in the number of
workers over the age of 55 who are
looking for work since December 2007.
The rising unemployment, coupled
with a recent Supreme Court decision,
Gross v. FBL Financial Services 129 S.
Ct. 1606 (2009), which created a higher evidentiary threshold for plaintiffs
bringing claims for adverse employment action, has likely changed the
practice for attorneys who advocate in
age discrimination claims.

Changes in the Practice
and the Recession
Asset Management
Because elder law is a client driven

practice, the effects of the recession are best seen in the changing
needs of seniors. 2009 and the recession was particularly challenging
for seniors. The recession devoured
their retirement investments and
devastated their home values. The
Urban Institute reported approximately $2.7 trillion was lost in
401(k)’s and individual retirement
investments between September
2007 and May 2009, leaving seniors
with less of a foundation for longterm care expenses and even less to
set aside for their families.
Elder law attorneys have adapted
their client counseling to address
the changes in their clients’ finances.
First, the asset management portion
of the practice changed. A year ago,
one of the main inquiries from clients was “how should I manage my
assets to protect them from heavy
estate and death taxes?” This year,
tax planning is less of a concern as
the economic turmoil ravaged clients’ assets and brought their estates
below the tax threshold.
While estate and trust planning
have become less of a priority, elder
law attorneys are seeing more client interest in financial powers of
attorney. Part of the fallout of the
economic crisis is that people have
been shocked into grappling with
their new economic realities. In
some families this has led to more
open conversations about financial
futures. In the past, people may
have been uncomfortable thinking
about financial powers of attorney
because it connoted the possibility
that one day they might be unable
to manage their finances. As clients lost so much control over their
finances in the recession, they are
interested in maintaining whatever

control they can through financial
powers of attorney.
Long-Term Care Planning
The primary adjustment in longterm care planning is with clients
who thought they had sufficient
assets and incomes to pay for longterm care. Now, these clients are
realizing they do not have the
investments they need to finance
their care. Take the following scenario: In 2007, an eighty year old,
healthy couple approaches an elder
law attorney for long-term care
planning. The attorney calculates
their assets ($2 million), and finds
they are living on their 5 percent
investment return. The attorney
reassures the clients that they have
a solid enough financial foundation
should they need to finance their
long-term care.
Fast forward to 2009. The elder
law attorney, sensing how her clients may have been affected by the
recession, reevaluates their financial
security. The couple’s investments
plummeted with the economy and
now hover at $1.3 million. The couple is struggling to live on their now
2 percent investment return. The
attorney, who a year ago assured
them they were financially sound,
explains they do not have the funds
necessary to pay for long-term care
should one of them get sick. In this
situation, elder law attorneys are
now counseling clients on other
options to help pay for their care.
Long-Term Care Insurance
Much to the dismay of policyholders, 2009 brought an increase in
Federal Long Term Care Insurance
premium payments. In July 2009,
the Office of Personnel Management

announced a 5-25 percent jump in
fees for about 150,000 members of
the plan. According to an August 13
article in The Washington Post, Laura
Lawrence, the chief of the OPM
group that deals with long-term care
insurance, said that the OPM made
assumptions on the return of the
program’s investment and the num-

ber of enrollees ensured. In the past
year, those assumptions were no
longer sufficient, and the OPM had
to increase premiums.
Not only are the increase premiums hitting policy holders particularly hard, but for most Marylanders
who do not have long-term care
insurance, the possibility of acquirJanuary 2010
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National Investment Center for
Seniors Housing & Care Industry
(NIC), the average occupancy rate
at independent living units fell to
90.2 percent in the fourth quarter of 2008, down from a peak of
93.8 percent in the first quarter of
2007. In response to sluggish business, senior housing owners and
operators are aggressively pouring
money into marketing programs
and promotions to help seniors sell
their homes and move into their
campuses.
For example, Erickson Retirement
Communities, a Catonsville based
company, hired personal moving
consultants and launched a “Move
on Us” program. The program covers moving expenses of up to $3,000
per apartment and also offers clients
assistance in home staging, packing
and unpacking.
Despite these services, once they
become an assisted living resident,
some seniors have had trouble paying their fees. For example, seniors
who were depending on returns
from shrinking IRAs and 401(k)’s
are facing unanticipated financial trouble. According to Richard
Grimes, CEO of the Assisted Living
Federation of America, 6 percent of
residents in those communities end
up having to move out because they
are running low on funds.

ing insurance through a public program or public-private program is
becoming more and more unlikely.
Maryland’s long-term care insurance
partnership legislation is still on the
ground and the partnership has not
gone into regulation.
24

Maryland Bar Journal

January 2010

Senior Housing
The decline in home values and the
housing crisis of the past two years
has had a profound effect on seniors
trying to move to assisted living centers or Continuing Care Retirement
Communities. According to the

Bankruptcy and Consumer Credit
Non-profit legal service centers are
witnessing an increase in calls for
assistance with bankruptcy and consumer credit issues. On the bankruptcy front, clients on a fixed
income with a home in a reverse
mortgage are struggling with insurmountable credit card debt in the
tens of thousands. For those who are

not bankrupt, they are having difficulty with their minimum payments
as their APR’s are increasing.

A Change in the Practice
This year of turbulent changes for
seniors and their finances has had
a direct effect on the practice of
Elder Law. The practice is driven by
both case flow and cash flow, so a
major economic crisis has twice the
impact.
But first, there is some good news.
In August 2009, the ABA Journal
featured Elder Law in their “Where
the Work Is,” article, with the opening sentence, “ ‘with baby boomers
aging, elder law is thriving.’ ” As
the article explains, the practice is
steady because people need care
no matter how bad the economy is.
With the double blessing of an aging
boomer generation and a clientele
whose needs do not waiver with
the economy, the practice managed
to stay afloat in 2009. Like all legal
practices, however, elder law has not
escaped the recession unscathed.
Elder Law attorneys have reported a decrease in client flow, a sharp
increase in clients who are having difficulty making payments and
a shift in client counseling needs.
Clients are looking for ways to keep
costs down by preparing their own
documents or contacting attorneys
to fill in a missing part for work they
are doing pro se. Attorneys have
noticed a decrease in people needing wills, powers of attorney and
medical assistance preparation.
One attorney has noted a significant change in retaining clients
from his phone consultations. He
said that a year ago 75 percent of his
phone and in-person consultations

resulted in his being retained; this
has decreased to about 25 percent.
He is concerned that potential clients are calling with questions to
complete their own legal work when
they are unable to hire a lawyer.
Not only are clients more likely
to avoid seeking counsel, but those
who do consult coiunsel are have
difficulty paying the legal fees. There
have even been situations where clients have opted not to come in and
pick up finished documents because
they do not have the money to pay.
The rise in current clients who were
unable to pay for services jolted the
practice more than the decrese in
new clients.

What is an Elder Law
Practitioner To Do?
In the aftermath of any crisis, it is
natural to reflect and think about
what could have been done differently to prepare. If we are on the
end side of this recession, looking back, it is difficult to decipher
what could have been done, beyond
the basic principles of managing a
healthy practice.
Elder law attorneys are adapting their practice to their clients’
changing needs. Some are changing
their flat rates for basic document
preparation, others are including
the cost of an initial consultation
with the cost of document preparation in order to accommodate their
clients changing financial realities.
For clients who can afford a retainer
agreement, attorneys are recommending that option so the attorney
can eliminate the stress of collecting
payments down the road.
Although elder law has a steady
client base, recruiting clients

involves a lot more word-of-mouth
and community outreach than other
practice areas. The foundation of
the elder law practice is in-person
counseling for clients with sensitive
issues. As a result, elder law attorneys are more effective in attracting
clients who are familiar with them
and feel comfortable with them.
When an elder law attorney gets to
know people in the community, they
are more successful than if they stick
with strict advertising. Speaking
engagements, such as lectures at
community centers, hospitals, and
human relations departments, are an
effective way to get to know a community and meet clients.
Most elder law attorneys are solopractitioners or they work in small
partnerships or law firms. For this
reason, many elder law practices
are able to adjust their client costs
or client recruitment rather than
having to make internal changes to
the practice. In this way, the smaller
practice has avoided the lay-offs
and personnel changes the recession
has required from larger law firms.
Just like death and taxes, people
age and become ill, necessitating the
services of an Elder Law attorney.
But, with the economy in a deep
hole, the ability of clients to pay
for the legal services offered by an
elder law attorney is more difficult
than ever.
Mr. Frank is a partner in the law firm
of Frank, Frank & Scherr, LLC. He can
be reached at jfrank@frankelderlaw.
com. Ms. Gordon is a third year student
at the University of Maryland, School
of Law. She can be reached at
faylgordon@gmail.com.
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When the
Grim Reaper Calls:
primer on contract
clause protections
By Keith J. Zimmerman

By mid-September, 2009, Federal
Reserve Chairman Ben Bernanke
declared that 21-months into the present economic recession, “the recession is very likely over,” but that it
was “still going to feel like a weak
economy for some time as many people will find their job security and
their employment status is not what
they wish it was.” (Stephen Labaton,
Fed Chief Says Recession is ‘Very Likely
Over, N.Y. Times, September 15, 2009,
A1). This pronouncement, while
encouraging to investors, provides
little comfort to states and municipalities as they struggle with budget
shortfalls that will surely deepen and
lasts for months to come. Even if Mr.
Bernanke is correct in his prognostication, there will be considerable
lag before any states and localities
recover, as they are dependent on
trailing economic metrics – transfer
and recordation tax receipts, income
tax and employment figures.
The pressures that the recession
has placed on state and local governments has forced many to revise their
budgets downward, in the middle of
their budget years. Governors, may26
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ors, county executives, and administrators throughout the country seek
ways to cut their budgets. Often,
they choose to find budget savings in
their personnel budgets through furloughs, layoffs, hiring freezes, early
retirement plans, and/or the denial
of raises and increments.
If the governmental entity is not a
party to a collective bargaining agreement, bound by law, or other employment contract, it may be able to impose
budget saving measures with impunity. If, however, the governmental
entity is a party to a definite contract, a statute or other commitment,
or a collective bargaining agreement,
memorandum of understanding, or
other negotiated agreement with a
public employees’ union, its ability to
take such measures may be limited or
prevented by the Contract Clause of
the United States Constitution, Article
I, Section 10, Clause 1. Complicating
matters further in Maryland is the
requirement that, by law, the State of
Maryland, the City of Baltimore, and
most counties and municipalities in
Maryland must maintain a balanced
budget. As a result, these governmen-
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tal entities are legally required to make
adjustments to their budgets during a
fiscal year because they cannot close
out a fiscal year with a deficit.
The Contract Clause states: “No State
shall … pass any … Law impairing the
Obligation of Contracts.” The terms of
the clause are absolute, but the Supreme
Court has not interpreted it as absolutely prohibiting the impairment of either
government or private contracts.

The Supreme Court
The lead Supreme Court case on the
Contracts Clause case is United States
Trust Co. v. New Jersey, 431 U.S. 1
(1977). There the Court explained
that “[a]lthough the Contract Clause
appears literally to proscribe ‘any’
impairment, … the prohibition is not
an absolute one and is not to be read
with literal exactness like a mathematical formula.” A “finding that there
has been a technical impairment is
merely a preliminary step in resolving
the more difficult question whether
that impairment is permitted under
the Constitution.” A court “must
attempt to reconcile the strictures of

the Contract Clause with the attributes of sovereign power, necessarily
reserved by the States to safeguard the
welfare of their citizens.” Id. at 21.
The facts in United States Trust Co.
were these: In 1962, to protect the
Port Authority of New York and New
Jersey bondholders, the two states
passed statutory covenants that limited the ability of the Port Authority to
subsidize rail passenger transportation
with revenues and reserves. In 1973, a
national energy crisis developed and
in 1974, New York and New Jersey
repealed the covenants. The Court
noted “the need for mass transit in the
New York metropolitan area was not a
new development, and the likelihood
that publicly owned commuter railroads would produce substantial deficits was well known . . . [i]t was with
full knowledge of these concerns that
the 1962 covenant was adopted.”
The Court further stated that during
the 12 years between the adoption of
the 1962 covenant and the abrogation
of it, “public perception of the importance of mass transportation undoubtedly grew” because of increased environmentalism “[b]ut these concerns
were not unknown in 1962, and the
subsequent changes were of degree and
not of kind.” Given that the concerns
were already known, the Court could
not “conclude that the repeal was reasonable in light of the changed circumstances.” Impairment of the covenants was
deemed unconstitutional.

When An Impairment May
Be Constitutional
The Supreme Court set forth the following test to assess the Constitutionality
of an impairment of a contract:
As with laws impairing the obligations of private contracts, an
impairment may be constitutional

if it is reasonable and necessary to
serve an important public purpose.
In applying this standard, however, complete deference to a legislative assessment of reasonableness and
necessity is not appropriate because
the State’s self-interest is at stake.
A governmental entity can always
find a use for extra money, especially when taxes do not have to
be raised. If a State could reduce
its financial obligations whenever
it wanted to spend the money for
what it regarded as an important public purpose, the Contract
Clause would provide no protection at all.

Change in Degree or Kind
In assessing reasonableness of the
impairment, the Supreme Court noted
that when a known problem worsens, it changes in “degree” rather
than “kind” – and a change only in
“degree” cannot justify the substantial
impairment of a contract.
The truth is, States and cities,
when they borrow money and
contract to repay it with interest,
are not acting as sovereignties.
They come down to the level of
ordinary individuals. Their contracts have the same meaning as
that of similar contracts between
private persons. Hence, instead of
their being in the undertaking of a
State or city to pay, a reservation
of some sovereign right to withhold payment, the contract should
be regarded as an assurance that
such a right will not be exercised.
A promise to pay, with a reserved
right to deny or change the effect of
the promise, is an absurdity.
Thus, if the State has knowledge
that there may be a budget shortfall at

the time that it enters into a contract
and subsequently the shortfall is larger than anticipated, that is a change in
degree, not a change in kind, and an
impairment based upon such a shortfall may violate the Contracts Clause.

Fourth Circuit
The leading Contract Clause case as
it relates to a state’s contractual obligations to public employees in the
Fourth Circuit is Baltimore Teachers
Union v. Mayor and City Council of
Baltimore, 6 F.3d 1012 (4th Cir. 1993),
cert. denied, 510 U.S. 1141 (1994). A
recent opinion by Judge Alexander
Williams, Jr. of the Southern District
of Maryland, Fraternal Order of Police v.
Prince George’s County, Maryland, 2009
WL 2516788 (D. Md.), also addresses
the issue. In both cases to meet budget
shortfalls during a recession, the local
government passed legislation that
permitted furloughs of public employees who were covered by collective
bargaining agreements. In both cases,
the unions challenged the furloughs as
unconstitutional impairments of their
collective bargaining agreements.
In BTU, the Fourth Circuit found
that the furloughs did not illegally
impair the agreements; in Fraternal
Order of Police, the district court, applying the Fourth Circuit’s interpretation
of the law, ruled that Prince George’s
County’s furlough plan was an impermissible impairment of the unions’
collective bargaining agreements. See
also Andrews v. Anne Arundel County,
Maryland, 931 F.Supp. 1255 (1996),
aff’d. 114 F.3d 1175 (4th Cir. 1997) (per
curiam), cert. denied, 522 U.S. 1015
(1997) (legislation that retroactively
reduced pension benefits for retired
county public officials held an unconstitutional impairment in violation of
the Contract Clause).
January 2010
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The Court in Fraternal Order of Police,
relying on United States Trust Co. and
BTU, explained the analysis that must
be undertaken to determine whether an
impairment will pass constitutional muster under the Contract Clause: 1) it must
be determined whether the legislation at
issue, in fact, impairs a contract; 2) given
the finding of an impairment, it must be
determined whether the impairment is a
substantial impairment of a contractual
relationship; and 3) assuming that the
impairment is substantial, it must be
determined whether the impairment is
nonetheless permissible as a legitimate
exercise of the County’s sovereign powers. Fraternal Order of Police at 13.

Contract Impairment
It may seem elementary, but the first
step in this analysis is determining
whether a collective bargaining agreement is actually in effect. The various
jurisdictions and governmental entities in Maryland that permit collective
bargaining for their employees operate under different laws. The applicable charter, code, statute, and/or
ordinance must be reviewed to insure
that a contract was actually formed.
In most jurisdictions, memorandums of understanding are not effective until enacted into law by a city or
county council. For example in Ehrlich
v. Maryland State Employees Union, 382
Md. 597 (2004), the Court of Appeals
ruled that memorandums of understanding negotiated and signed by
governor’s designee and whose terms
were generally agreed to by governor
were ineffective because they were not
ratified by the governor as required by
statute. Additionally, unless specifically provided for in a charter, multi-year
agreements may not be effective unless
enacted into law each fiscal year.
Assuming that a collective bargain28
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ing agreement or memorandum of
understanding is in effect, and assuming that under the contract the employees are guaranteed certain salaries,
wages or hours, a governmental entity
will impair the contract if it passes a
law that imposes furloughs which have
the effect of reducing salaries, wages
or hours. Only if employee salaries,
wages or hours are subject to unilateral
adjustment by the governmental entity
under the terms of a contract could it
possibly be concluded otherwise

Substantiality of
Impairment
In Fraternal Order of Police, the court
explains, “ ‘Where the right abridged
was one that induced the parties to
contract in the first place,’ a court can
assume the impairment to be substantial.” And, “in the employment
context, … no right … [is] more central to the contract’s inducement …
than the right to compensation at
the contractually specified level.” A
substantial impairment will be found
under almost any governmental plan
that, by the passage of a law, reduces
employees’ income when there is a
collective bargaining agreement in
effect that guarantees certain salaries
or wages. For example in BTU, the furlough plan’s wage cut of .95 percent
was held to be substantial. In Fraternal
Order of Police, a 3.85 percent wage cut
was held to be substantial.

Is the Impairment
Reasonable and Necessary?
This is the crux of impairment of
contract cases. Judge Williams, in
Fraternal Order of Police, succinctly
described the test, as it applies in the
Fourth Circuit.
The Supreme Court has declared

that a substantial impairment ‘may
be constitutional if it is reasonable
and necessary to serve an important public purpose. Public contracts stand on somewhat different footing than private contracts
because the State’s self-interest is
at stake. Given this special status,
when assessing the reasonableness and necessity of an impairment, the Court must examine the
impairment more scrupulously…
Complete deference to legislative
assessments of the reasonableness
and necessity for modifying public contracts is not appropriate.
A court’s task is to ‘ensure … .
that states neither consider impairing the obligations of their own
contract on a par with other policy alternatives or impose a more
drastic impairment when an evident more moderate course would
serve its purposes equally well,
nor act unreasonably in light of the
surrounding circumstances.
Judge Williams opined that the
majority in Baltimore Teachers Union
“loosened the reins a bit,” and determined that at least some deference to
legislative policy decisions to modify
contracts in the public interest must
be accorded:
First, the Court found that the
amount of the reduction was no
greater than that necessary to meet
the anticipated shortfall. Second,
the Fourth Circuit noted that the
city discontinued the plan immediately upon recognition that the
budgetary shortfall would not be
so great as anticipated. Third, the
plan did not alter pay-dependent
benefits, overtime pay, hourly
rates of pay or the orientation of
pay scales. For these reasons, the
Fourth Circuit determined that

the plan was reasonable under the
circumstances because it was narrowly tailored to meet the City’s
unforeseen shortfalls, and the
plan was less drastic than at least
one alternative, additional layoffs,
which could have been more detrimental to appellees.
The Fourth Circuit addressed the
United States Trust Co.’s test of reasonableness, that is whether the changed
circumstances that prompted an
impairment were changes in degree
or in kind, in a footnote. It stated:
To the extent the City was aware
of its precarious financial condition and of possible reductions in
state aid when it enacted its budget, however, we believe that the
magnitude of the reductions in
state aid rendered the budgetary
shortfall that gave rise to the salary
reductions tantamount to a difference in kind from one the City
might otherwise have anticipated.

Differences Between BTU
and Fraternal Order of Police
BTU
By October 1991, Baltimore City had lost
a total of approximately $24.2 million in
state aid. It responded to this round of
cuts with a variety of measures, such
as layoffs, elimination of positions, and
early retirements. By December 1991,
the State imposed another round of cuts
of approximately $13.3 million.
In response to the second round of
cuts Baltimore implemented its furlough
plan. Under the plan, most full-time city
employees lost the annual equivalent of
2.5 days of pay, or .95 percent of their
gross annual salary. Baltimore saved
approximately $2 million. The salary
reductions ultimately were less than
those originally contemplated under the
plan, because the reductions were dis-

continued midstream after the General
Assembly approved only $4.68 million
of the ($13.3 million in) cuts proposed
by the State.
The Fourth Circuit found no impairment principally because of the efforts
that the City made to cut its budget
prior to the furloughs, because the
City had been hit with a second round
of cuts from the State at the eleventh
hour, and because the court did not
want to act a super legislature secondguessing the policy alternatives.
Fraternal Order of Police
On March 18, 2008, the Prince
George’s County Executive released
his proposed operating budget for the
County for Fiscal Year 2009, noting
that he had managed to overcome a
$121.6 million budget deficit, and that
2009 was a very difficult budget year.
In an accompanying press release, the
County noted that the budget deficit
was a result of the slumping housing
market, which resulted in a significant
decrease in transfer and recordation
taxes due to less homes being sold.
While fully aware of those trends in
the market, the County, in April 2008,
entered into contracts with eleven different unions, nonetheless promising
each bargaining unit additional wage
and benefit increases to all union
represented employees. At the same
time, the County proceeded to promote its economic well-being to the
credit houses in New York. Based on
the County’s presentation, Standard
& Poor’s upgraded the County’s bond
rating to AAA on June 3, 2008, noting that as of that date the County’s
“financial performance and position
remain strong.”
By the end of June 2008, however,
just a few weeks after the bond sale,
the County called the unions together,
informed them of revised revenue and

expenditure estimates for fiscal year
2009, and asked the unions to give up
the increases that had been negotiated
in April 2008. The unions rejected the
County’s request to reopen their contracts. In response, the County Executive
proposed, and the County Council
approved, a furlough plan that imposed
a 3.85 percent wage cut. The furlough
plan saved the County a purported $20
million. At the time that the County cut
employee wages it had approximately
$230 million in reserve funds, $97 million of which was unrestricted.
The District Court found an impairment principally due to the County’s
knowledge that it would be facing
budget shortfalls at the time it entered
into the contracts with the Unions, the
timing of the furloughs, the available
reserves at the time the furlough plan
was imposed, the fact that the furloughs did not appear to be a narrowly
tailored response to the shortfalls, the
lack of effort on the part of the County
to exhaust numerous alternatives prior
to imposing the furlough plan, and the
breadth of the furlough plan.

Conclusion
The outcome in a Contract Clause case
depends on the facts. What the governmental agency knew at the time
it enters a contract and the changes that prompt legislation to impair
an employment contract are critical.
Careful investigation of the facts can, at
times, reveal that the public employer
has other reasonable alternatives to
contract impairment thereby rendering
the impairment neither reasonable nor
necessary under the circumstances.
Mr. Zimmerman, a principal in the law
firm of Kahn, Smith & Collins, P.A., concentrates his practice in labor law and
administrative law. He can be reached at
zimmerman@kahnsmith.com.
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Economy’s

Impact

on Consumer

Bankruptcy

Law

By Mark F. Scurti

O

n October 17, 2005 Congress significantly
changed the bankruptcy laws in an attempt
to reduce the number of filings by making

it more difficult for an individual with primarily consumer debts to file for chapter 7 protection. In theory,
the goal was to steer bankruptcy filers into chapter 13
where some, or most of their unsecured debts would
be paid back over time, usually three to five years
under a plan of reorganization.
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Although it is true that the number
of bankruptcy petitions filed under
chapter 7 decreased sharply at the
end of 2005, it was a short decline
according to the number of filings in
Maryland cited by the United States
Bankruptcy Court for the District of
Maryland from 2006 through July
2009 (see chart page at right).
The counties with the highest number of filings are: Prince
George’s County followed by
Baltimore County, Montgomery
County and Baltimore City. The
counties with the fewest number of
filings are: Kent County followed by
Somerset County, Garrett County
and Talbot County.
As the numbers demonstrate,
more people than ever are filing
for chapter 7 bankruptcy protection compared to the same average
number of chapter 13 filings. A possible explanation for the increased
number of chapter 7 filings is that,
despite the changes in the law, the
average bankruptcy filer was in serious financial trouble and the new law
did nothing to deter them. Another
explanation is that the downturn in
the economy shed light upon the real
financial hardship of Marylanders
struggling to meet their financial
obligations.
Since 2006, pension values have
sharply
declined,
investment
accounts are decimated, housing
values plummeted, foreclosures
exploded and interest rates charged
by credit card companies sky rocketed past thirty percent. Many banks
and mortgage lenders have not survived as their portfolios of risky
loans became self fulfilling prophecies taking them and the homeowners with them into financial ruin.
As each institution collapsed, the
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2006

2007

2008

2009 (thru July)

Chapter 7

4255		

6912		

11382		

10611

Avg/month

354.6		

576		

948.5		

1515.9

Chapter 13

4213		

6225		

5871		

3476

Avg/month

351		

518.8		

489.2		

496.6

Chapter 11

89		

144		

229		

143

Avg/month

7.4		

12		

19.1		
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house of cards fell with them and
the domino effect pushed the decline
even further.
Maryland was ranked 16th for the
first quarter of 2009 in terms of the
highest foreclosure concentration in
the nation. In response, the Pro Bono
Resource Center of Maryland and
Civil Justice, Inc., in collaboration
with Governor, Attorney General,
MSBA, Maryland’s Judiciary and
the state’s legal community, created
the Foreclosure Prevention Pro Bono
Project. The project is aimed at educating homeowners to take action
early by working with attorneys and
housing counselors to assist them in
saving their homes.
Homeowners facing foreclosure
are directed to make application
with their mortgage company for
assistance. Each lenders has established loss mitigation negotiators to
assist homeowners with loan modifications, reinstatements, forebearance
agreements and refinancing options
to avoid foreclosures. Lenders agents
routinely advise homeowners that
they must complete a financial package to document income, expenses
and debts in order to determine eligibility for one of a number of possible
programs. In theory, the lenders are
supposed to be assisting homeowners long before an extended delinquency in mortgage payments.

In reality, lenders focus on homeowners with the most serious delinquencies and imminent foreclosure
sales. Extreme backlogs and stringent qualifying requirements have
further stymied the ability of homeowners seeking relief. Instead, homeowners are left with the anxiety of
not knowing whether they will lose
their homes to a foreclosure before
a decision is reached by their lender
and they are actually helped by one
of the programs. As reported by
the Washington Post, according to
Treasury data, only 12 percent of the
nearly 3 million delinquent homeowners have been helped. September
10, 2009, page A18
For the mortgage companies entering into loan modifications, homeowners are benefitting with reduced
interest rates. Delinquent payments
are placed onto the end of the loan,
thereby accelerating the borrower
into current status. Thus, the homeowner who is actually helped by the
modification is able to make lower
monthly payments and presumably
is able to afford to remain in his or
her home.
Because housing counselors and
negotiators are overwhelmed by
homeowners in various stages of
financial crisis, many homeowners
may be better served to file for bankruptcy protection rather than pro-

long the uncertainty with their lenders. For every foreclosure scheduled,
attorney fees, late charges and interest expense continue to escalate the
outstanding balance due, making it
more difficult to sell or refinance the
property due to deteriorating or a
complete lack of equity.
Unfortunately, many modifications have resulted in mortgage balances far in excess of the real value
of the property. Lenders have yet to
reduce principal balances of their
loans in situations where the house
is worth substantially less than the
mortgage balance. Unless the value
of their home increases substantially, they are prevented from later
selling the property without bringing money to settlement or approval
for a short sale to get out from under
the debt.
In 1993 in Nobleman v. American
Savings Bank, 508 U.S. 324 (1993),
the Supreme Court held that the
prohibition on modifications of
principal residence mortgage loans
also included the ability to “cram
down” the loan to the collateral’s
value, thus preventing the bankruptcy courts from providing relief to
homeowners underwater with their
primary mortgage. During the rise
in real estate values into the early
2000’s, the notion of a cram down
was not feasible as home values far
exceeded the mortgage balances in
many instances. When the real estate
bubble later burst, it hit homeowners with high interest, high principal
balance loans the hardest leaving
them upside down in comparison of
value to debt.
In the gloomy financial outlook
a bright spot began to emerge for
consumer bankruptcy attorneys and
their clients. The new bankruptcy
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law, which was once feared by the
consumer bar, became the source
for, not only a boom in business,
but a real opportunity to help the
individual consumer get out of debt
and obtain a fresh financial start.
The economic downturn in housing
values became the mechanism for
homeowners to save their homes
and shed themselves of excess mortgage debts.
A case decided in 1998 has proven
helpful in bankruptcy: Johnson v.
Asset Mgmt Group, LLC 226 B.R. 364
(D. Md. 1998), the court ruled that,
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upon the filing of a motion to avoid
a lien in a chapter 13 case, the homeowners need only demonstrate that
their first mortgage has a balance
greater than an appraised value of
their home. All subsequent junior
liens, if wholly unsecured or secured
only by a security interest in real
property that is the debtor’s principal residence, could be avoided
and “stripped off” by modifying
the holder’s rights under 11 U.S.C.
§1322(b)(2) and §506 (a) upon the
completion of a confirmed chapter 13
plan and a discharge being entered

under §1328 (a). The application of
this case can save the homeowner
thousands of dollars in interest and
principal payments and thus keep
the family in their home.
By way of example, Mary and
Tom have been struggling to make
ends meet on their current budget
due to state furloughs. Mary and
Tom’s house in the current depressed
housing market is appraised at
$150,000.00. They owe $151,000.00
on a first mortgage, a second mortgage with a balance of $50,000.00
with an interest rate of 10 percent;

and a line of credit with a balance
of $25,000.00 with an interest rate of
15 percent; for a total debt on their
residence of $226,000.00. In addition they owe credit card debt of
$50,000.00 with various interest rates
averaging 25 percent.
The second mortgage amortized
over 15 years at 10 percent requires
payments of $537.50 per month
with a total of $46,714.46 being
paid in interest. The line of credit
amortized over 10 years at 15 percent requires payments of $403.34
per month with a total of $23,400.49
being paid in interest.
If Mary and Tom filed a chapter
7 bankruptcy, they would be able
to discharge their credit card debt
while leaving in tact the three liens
on their home that they would have
to continue paying if they want to
keep their home. Instead, if they
filed under chapter 13, they could
avoid and strip off the two junior
secured liens and reclassify them as
unsecured treating the claims the
same as their credit card debt.
After the courts grants the motion
to avoid the liens, Mary and Tom
would no longer be required to
make direct payments on the junior
liens totaling $940.84 per month.
Their unsecured debt now totals
$100,000.00. Assuming the chapter
13 plan provided for a 15 percent
return to all unsecured creditors,
or 15 percent of the credit card
debt plus the two reclassified liens,
Mary and Tom could propose to
pay $15,000.00 over a five year plan
or $278 a month, for an immediate
savings of $662.00 per month, the
difference between the second and
third mortgage payments and the
chapter 13 plan payment. Assuming
that their budget does not provide

for any excess disposable income
above the $278.00 per month, at the
conclusion of the five years they
will be debt free, with the exception
of their primary mortgage. The savings to them is $85,000.00 in principal and over $50,000.00 in interest
payments. Mary and Tom have the
opportunity to keep their home and
retain a fresh financial start under
chapter 13.
Assuming Mary and Tom have
been successful in stripping off their
secured liens, if as a result of their
success their total unsecured debt
exceeds $336,900.00, 11 U.S.C. §109
(e), they would no longer qualify
to file for chapter 13 and would be
forced to consider filing under chapter 11. This has been a common scenario particularly in certain parts of
Maryland hit hardest with housing
devaluations. The costs for the filers
under a chapter 11 are more than
quadrupled when taking into consideration attorney and filing fees.
This dilemma has given rise to
the concept of a chapter 20. There is
no such chapter in the bankruptcy
code, but it is commonly referred to
as the filing of a chapter 7 followed
immediately by a chapter 13 case
back to back. Assuming the debtor
qualifies under the means test for
a chapter 7, they could discharge
all of their unsecured debt and try
and qualify under a chapter 13 in
order to be below the unsecured
debt threshold. Consumers in this
situation are hard pressed to afford
a chapter 11 yet alone two bankruptcy cases back to back.
Unfortunately the number of pro
se chapter 13 filers has risen from
9.6 percent in 2006 to almost 19.5
percent in 2008. Not having an attorney to navigate the debtors through

the process has led many cases to
be dismissed with significant legal
and economic consequences, thus
leaving the debtors vulnerable to
their creditors. The Clerk’s office of
the United States Bankruptcy Court,
with help from MSBA’s Consumer
Bankruptcy Section has responded
to this crisis by creating a Debtor
Assistance Project in an effort to help
pro se filers understand the process
and obtain legal advice and assistance prior to their filing.
The clinic is set up in both the
Greenbelt and Baltimore federal
courthouses and is staffed by volunteer attorneys once a week. The clinic
provides consultations to debtors to
help them understand the process,
give some guidance and assist them
in preventing problems in advance.
The goal is to reduce the number
of pro se filers and to assure that
debtors are receiving legal advice
before embarking through the bankruptcy code.
Despite the hard economic times,
the economy has provided attorneys
practicing in this area of the law
with an opportunity to be creative
and provide solid legal analysis and
planning to debtors. Once the debtors emerge from bankruptcy they
are presumably debt free and can go
forth into the economy to help contribute to its recovery.
Mr. Scurti is a partner with Hodes,
Pessin & Katz, P.A. in Towson Maryland,
whose practice includes representation
of Debtors and Creditors in all aspects
of bankruptcy proceedings as well as
debt restructuring. He may be reached
at MScurti@HPKLegal.com.
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IP Practice
Moves in
Mysterious Ways
in Recession

The Intellectual Property practice was long-thought to
be recession proof. After all, hard times call for creative
solutions, and necessity is the mother of invention.

By Royal W. Craig and
Meredith Blake Martin

Past recessions seemed to bear this out. There were
historic inventions borne of the Great Depression,
including the Xerox® photocopier, the Schick® electric
shaver and the Tampax® Tampon. During the last two
recessions in the 1970’s and 1980’s, companies likewise sought to keep their market share with innovative
new products. They ramped up R&D and became even
more aggressive about protecting their intellectual
property. Consequently, as the current decade began’
law firm management consultants were praising the
benefits of an IP practice as an all-weather stalwart.
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The current decade will end on a
different note. By the middle of 2008,
rumors of recession were spreading.
In mid-November 2008, the National
Bureau of Economic Research
announced that we had already been
in a recession for a full year. Who
knew? We had been enjoying peak
economic activity in late 2007 and
indicators had been at all time highs.
The public watched in disbelief as
credit markets seized, corporate budgets froze and layoffs began.

By early 2009, we were headed
down the slippery slope and the
world briefly panicked. Now, Federal
Reserve Chairman Ben Bernanke says
that the recession is “very likely over”
because consumers seem to be spending again. Whether we remain in its
grip or merely face its aftermath, the
impact is tangible. Unemployment is
high, and downsizing and cost cutting
have become the business mantra.
The legal industry as a whole is
facing an unprecedented decline in

legal spending. The cuts have reached
IP, as well as other areas traditionally thought to be insulated from
economic downturns, and the specialty is no longer recession-proof.
This recession, and its unique effects,
signals not only a change in the normal business cycle, but also possibly
a fundamental change in the current
model for delivery of legal services,
and possibly a larger change in consumer behavior and the definition of
value within the economic model.
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History Bears Repeating
Downturns are a recurring part
of the economic cycle, for lawyers
as well as the rest of the business
world. From repetition, however,
emerges pattern, and the patterns
are fairly consistent within the
legal profession across recessions.
Overcapacity in the profession during times of recession is likely to
be corrected by firm layoffs, dissolutions or pursuit of new practice
areas. Despite the recession, certain areas have continued to grow:
intellectual property, healthcare,
employment law, technology and
litigation practices.
Client pressures lead to alternative fee structures, and increased
client direction over how matters
are handled and by which attorneys within a firm. Out of desire or
necessity, lawyers transition more
freely between firms. These factors
converge to bring about significant uncertainty and turmoil, while
allowing opportunity for innovation
and agility among firms able and
willing to take this route.
That being said, legal environments can be countercyclical,
depending on the nature of the
practice. Attorneys focused on areas
such as bankruptcy, insolvency,
restructuring, labor, employment,
commercial litigation or government relations should actually see
work coming from the recession.
Similarly, when the economy is bad,
litigation booms.
This trend holds true for IP to
some extent, although trends have
shown that enforcement of IP rights
may lag during a recession. Patent
litigation grows, as more foreign
companies, in particular, seek to
protect their IP. Litigation also lends
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itself to the alternative fee arrangements that are so attractive to clients
during recessionary times.

The IP Landscape
Traditionally, the thought has been
that trends in the IP practice trailed
the economy. Despite the beginning of a recession, companies had
already allocated and would complete research and development projects that would create work for IP
attorneys well into a recession. The
slow-down, in turn, would hit once
the funding dried up, well after the
first pains of a recession were felt. In
this recession, however, it appears as
though there was sufficient warning
of the economic downturn (in large
part due to the credit crisis), to allow
businesses to cut spending and prepare for lean times in advance.
Of course, many IP practitioners still speak with jaded optimism, but the numbers belie the
truth. The number of patent and
trademark filings in 2009 is lagging 16% behind last year because
major corporations are cutting back
(James Toupin, interim Patent and
Trademark Office director, at a May
conference). The PTO is self-funded
by user fees and has likewise been
forced to cut back.
It predicts a $200M shortfall in
FY2010, and currently has suspended
overtime pay and instituted a hiring
freeze. According to Stanford Law
School’s IP Litigation Clearinghouse,
new patent infringement complaints
were down 8% in 2008, and 23%
over the last quarter of 2008 and
first quarter of 2009. A recent BTI
Consulting Group survey concluded
that a majority of corporate counsel at Fortune 1000 companies still
plan to cut IP litigation spending by

another 7.7 percent and prosecution
spending by 4.3 percent. Many IP
law firms are hurting while some are
bleeding.
In February, the New York IP boutique Morgan & Finnegan dissolved
and filed for bankruptcy. Some of our
largest IP law firms have reported
layoffs, including Boston’s Fish and
Richardson. Local Baltimore firms
have likewise been cutting staff,
reducing lawyer salaries, delaying
the start date of new associates, canceling summer programs and taking
back job offers.
Nonetheless, diversity and necessity within the IP practice is lending
buoyancy and optimism for the resilience of the practice area. Litigation
is one area of law that is typically
recession proof and IP litigation does
not appear to be entirely an exception to this rule. Budget constraints
may result in some attrition in companies’ aggressiveness towards IP
enforcement.
There is a certain baseline of IP
work that will be maintained despite
a recession, although this particular recession seems to buck that
theory to some extent. Companies
will protect their principal brands
and marks, although they may be lax
with respect to less-important IP due
to budgetary constraints. Companies
will still engage in the necessary
steps to protect inventions (although
the research and development process may be slowed), and companies
will still engage in litigation to protect IP (although cost may be a factor
in choosing which battles to fight).
In addition, new subspecialties
within IP continue to emerge and
flourish. Consider, for example, the
birth of the Internet and/or software
lawyer following the late-90’s boom.

This subspecialty is one that continues to grow despite economic turmoil, largely due to increasing use
and commerce via the Internet. Also,
IP is increasingly recognized as an
asset class and one that has largely
held its value while other asset classes have spiraled downward.
Commerce related to IP as an asset
class also has created new work
for IP lawyers. Increasingly, business owners are relying on their
attorneys, not only for transactional
work related to IP, but also to provide business counsel in this time
of economic turmoil. Despite optimism, however, it is clear that the
IP practice has been affected by this
recession in ways neither anticipated
nor seen before.

Why This Recession
is Different
What exactly happened this time
around to break the IP industry
armor? To answer this we need to
consider the underlying dynamics
of IP spending. Large corporations,
educational institutions and government organizations typically maintain consistent IP budgets despite
an uneven economy. Small and midsize corporations are also buoyant as
they realize that “better, faster and
cheaper” is the key to surviving a
downturn.
Indeed, most management consultants warn against cutting back
on R&D, marketing or IP protection
when times are bad. Independent
inventors also hold steady. For each
individual that loses his/her job
and stops spending, there is another
afraid of losing their job who invests
in IP and hopes for supplemental
income or an unemployment hedge.

Foreign corporations do not mind
the weakening U.S. dollar and they
keep spending as well. Only venture-capital fueled businesses tend
to cut back. All in all, these dynamics historically balanced out, and
overall IP spending remained fairly
steady through past recessions.
This time we are facing “the perfect storm” of a recession, fueled by
the U.S. mortgage crisis which has
lead to a severe credit and liquidity
crunch, falling stock markets and
high oil prices. The IP spenders have
behaved differently. Budget-driven
large corporations already had their
status quo budgets in place late in
2008. These budgets were hastily
retracted, and non-essential spending was frozen until the budgets
could be revised.
In-house patent counsel, under
pressure from their COO’s to minimize IP costs, were called to task. IP
spending remained at minimal levels through the first quarter of 2009.
Eventually, new “hunkering down”
budgets were implemented that cut
5 percent to 20 percent from fiscal year beginning July 1, 2009. For
small and mid-size corporations, the
credit markets were (and still are),
especially brutal.
Banks abruptly recalled small
business lines of credit, and this
knee-jerk reaction cut deeply into
R&D spending, IP spending and
everything else. Venture capitalbased IP spending hit a brick wall,
down 47 percent from the fourth
quarter of 2008 and the lowest level
since 1997 (National Venture Capital
Association). As investors pulled
back funding, the biotech industry
suffered and their IP spending dwindled. Educational institutions rely
on venture capital for their spin-offs,

plus royalty income from licensees.
However, the venture capital well
was dry until recently, and corporate
licensees have been busily trimming
their IP portfolios and terminating
(or not renewing) university licenses. Only independent inventors
remained steady, still looking for
supplemental income or a moonlight
business. Add it up and this time,
as with most of the legal profession,
the practice faces an unprecedented
decline in IP spending.
Also relevant to the particular,
somewhat unique effects of this
recession are factors outside of the
legal arena, such as changes in technology, shifts in client demands
and severity based on geography.
Technology allows for an increase
in the efficiency of law practice,
whether it be by reducing travel
costs, reducing the costs of communication with and conferencing
with clients (e.g., by teleconference
or the like), or reducing overhead
costs related to training and continuing education (e.g., by utilizing
tools such as webinars in lieu of inperson seminars).
Advances in technology make
constant communication a reality.
Clients expect this increase in efficiency to pass through in terms
of costs, and also expect the nearimmediate responsiveness that new
technology allows. These factors,
together with the fundamental
changes to our financial system that
have emerged from this recession,
signal that the economic events of
2008 - 2009 may not simply be wiped
out by the next upturn in the business cycle, but rather may dictate a
fundamental change in how businesses (including lawyers), serve
their customers and clients.
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Where Are the IP Lawyers?
At one point, IP lawyers, particularly those serving large corporations,
could be found in large firms having offices throughout the United
States, or even the world, hundreds
or thousands of lawyers, and the
extensive overhead to match. The
present economy has challenged that
business model that has forced layoffs, and even dissolution, among
such large firms. Transitions in the
IP industry will continue, both voluntary and involuntary.
Senior associates often bear the
40
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brunt of involuntary cuts because
recessions tend to constrict the partnership funnel and clients prefer the
lowest possible billing rates attached
to their partner’s support team.
Voluntarily, some large firm billing partners will migrate to smaller
firms to relieve the rate pressure on
their clients. However, these will
barely amount to trends. The biggest and most newsworthy impact
by far will be felt by the law school
graduating classes of 2009 and 2010.
Once lured by the promise of $200K
salaries, the landscape has changed

completely for law school grads.
Few firms are hiring.
Many attorneys looking for a different practice setting as a result of
this recession are choosing to start
solo or small firm practices and create a new breed of “Big Law” solos.
These attorneys are distinct from
the traditional solo and/or small
firm model, as they have a narrow
and deep expertise in their practice
area, as opposed to a more general
and wide knowledge of a variety of
practice areas.
Both the “Big Firm” solo’s and

traditional solo’s (or small firm
lawyers), are generally able to offer
more personalized client service at
more reasonable rates than larger
law firms. As part and parcel of
this trend, traditional solo’s and
small firms are facing much stiffer
competition for clients as these
highly specialized attorneys enter
the local and regional marketplace
from larger firms.

How Are Firms Responding
Small to mid-sized firms have, in
large part, become beneficiaries of
clients’ seeking quality legal services at lower rates, and their current practices in terms of billing and
client services are in line with client demands in this tight economy.
On the other hand, this segment of
the market has become much more
crowded (and competition more
fierce), as top-notch, specialized
attorneys leave “Big Law” to enter
small or mid-sized firms.
Large firms have been forced to
respond to the economy by cutting
their own costs (including through
layoffs), and adopting some of
the hallmark business practices of
their smaller counterparts. “Big
Law” now competes not only with
other mega-firms, but also with
the regional firms now housing
many veterans (or refugees) of “Big
Law.” Large law firms who once
dictated rates to clients and trained
associates at the expense of clients,
are now forced to take direction
from clients as to how fees will
be charged and how cases will be
staffed in order to remain competitive with regional firms.
Alternative fee structures are
increasingly agreeable to big firms,

whether in the form of discounting
the billable hour rate, offering flat
fees, incentive fees, contingency fees
or creating a hybrid method of billing. All firms are now being called
on to take a more client-oriented
approach such as producing budgets
for legal work.

Marketing to the IP Client
in a Recession
As the recession has brought to bear
a shift towards negotiation between
lawyers and their clients, similarly,
lawyers are in a better position to
negotiate with respect to their own
marketing expenses. Traditional
methods of marketing, such as sponsorships and advertising, are negotiable (e.g., a sponsor can demand
more in exchange for a sponsorship in the current economic climate,
and should be able to obtain better
rates for advertising). Particularly
significant for IP lawyers (generally
marketing to tech-savvy clients), is
the growing ability of firms to market aggressively and inexpensively online through websites, blogs,
online or electronic publications,
and social media.

The Forecast
The good news: lawyers are always
needed when there is a disruptive
change of circumstances, whether it
be within a company, family, opposing parties or the economy at large.
To some degree, the legal profession
is insulated to the extent attorneys
and firms are willing to retool and
make adjustments to reflect the current state of affairs.
This is an immutable fact: the
American economy is resilient.

Perhaps the recession is over, perhaps not. In either case, the “end”
will be marked by a transition and
not immediate recovery. The economy will continue to shed jobs. Federal
Reserve officials expect the pace of
the recovery to pick up in 2010.
The bond market is breathing
again, but only for investment-grade
companies. The outlook will remain
dim for smaller companies for quite
some time. Until small businesses
can get credit, the IP practice will
continue to suffer and will likely face
at least another year of difficulty.
If it hasn’t already, the recession
will soon end. IP spending will
increase, law firms will realize a
shortage of manpower and the entire
ordeal will pass like a cold winter
breeze. In passing, it will have some
positive impact. Upcoming generations of lawyers won’t wear a sense
of entitlement. Lawyer marketing
will shift away from elitism to a
value proposition.
More importantly, heightened
competition for jobs and clients will
force IP lawyers that still have both,
to be better. They will become more
aligned with their clients and strive
for “better, faster and cheaper” in
their own right. This will elevate the
“best practice” of IP law.
Mr. Craig is a principal at Ober Kaler
practicing in the areas of Intellectual
Property and Business and Tax. He can
be reached at rwcraig@ober.com. Ms.
Martin is an attorney with Astrachan
Gunst & Thomas, P.C. practicing in
the areas of Business Law, Intellectual
Property and Estate/Business Succession
Planning. She can be reached at
mmartin@agtlawyers.com.
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Recession’s

on in

By H. Ward Classen
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W

hile the majority of the media coverage
of the recession’s impact on the legal
profession has focused on law firms,
in-house counsel have not been immune to
the downturn in the economy. An in-house
legal position is not a panacea to the pressures
facing lawyers in private practice, as internal
and external cost pressures are at the forefront
of issues confronting in-house legal departments. Most in-house legal departments are
cost centers, not profit centers, and are subject
to greater scrutiny in an economic downturn.
The size and structure of in-house legal
departments varies considerably, making it
hard to generalize about the impact of the
recession. Most observers believe, however,
that in-house legal budgets for 2009 are either
flat or reduced compared to 2008. This article
will examine the impact of the economy on inhouse counsel, looking not only at the financial
impact, but also the personal impact as well.

Impact

-house counsel
External Cost Cutting
The most common and visible impact
of the recession has been the effort by
many companies to reduce their legal
budgets. Outside counsel fees and salary costs constitute the great majority of
corporate legal budgets. Most companies have sought to negotiate discounts
with their existing counsel or to retain
new firms with lower hourly rates.
On average, companies have been
able to negotiate discounts in the
range of 10 to 15 percent in addition
to commitments not to increase rates
in 2009. The impact of discounting is
hard to ascertain as law firms do not
publicly publish their hourly rates
for each attorney and it is difficult
for a client to determine whether it
is obtaining a meaningful discount.
Further, because most services are not
provided on a fixed price per project
basis, the client is unsure whether a
discounted hourly rate simply results
in an increase in the number of hours
billed on a matter.
Corporations have also sought to
retain smaller, local law firms that can
offer significantly lower rates with the
same quality of work as larger firms.

Not every matter requires an expert,
and corporations now look to match
the complexity of a matter with abilities of the law firm and lawyer.
Law firms have recognized the
increased pressure placed on in-house
counsel to reduce outside fees and
are now more receptive to alternative
billing arrangements. The Association
of Corporate Counsel (ACC) has initiated the “Value Challenge,” a cooperative effort between firms and in-house
legal departments to address the issue
of increasing fees that do not bear a
relationship to the perceived value of
the work performed. The ACC Value
Challenge (www.acc.com/valuechallenge) seeks to stimulate this conversation and has resulted in increasing the
number of outside counsel and has
made corporate counsel more amenable to considering alternative billing
arrangements. Many of these arrangements seek to set a fixed price for a
discrete piece of work, often with a
premium if the client is satisfied with
the work. Cisco now uses alternative
billing arrangements for approximately 80 percent of its outside legal work.
Corporations are also seeking to

manage and reduce those expenses
associated with the work performed
by their outside counsel. Most corporations provide their counsel with retention guidelines that must be agreed
to by the firm before the corporation
will engage the firm. While traditionally
these guidelines addressed issues such
as conflicts of interests and general billing requirements, more companies now
establish and define acceptable types
and amounts of disbursement charges.
For example, many companies will
no longer pay usage fees for electronic
legal research databases. While companies are willing to pay for the attorney’s
time to search such databases, they are
unwilling to pay separately for access to
those services. Companies point out that
law firms never charge clients for the
cost of a law library and thus should not
charge for accessing Westlaw/Lexis.
Moreover, most law firms pay the
database companies a flat rate for
access based on the firm’s number of
attorneys and paralegals. Clients are
also closely examining reproduction
and travel charges and many will no
longer pay for secretarial overtime, car
services or meals. In response, some
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firms are responding by quoting bundled hourly rates that include the costs
of postage, phone calls, faxes, etc.
Many corporations are now resorting
to Requests for Proposals (“RFP’s”), to
identify qualified counsel and obtain
competitive pricing. The prevalent belief
is that given the precipitous decrease in
work experienced by many firms, firms
are more receptive to negotiating and
fixing their prices. The RFP process
allows corporations to compare law
firms on an “apples to apples” basis.
In the past, many firms were reluctant
to respond to RFP’s as they were often
perceived as requiring a significant
investment of time and expense without
the prospect of securing work. Today,
many firms welcome and embrace the
RFP process as the way to tout the quality of their work, competitive prices
and customer-oriented focus, as well as
customer intimacy.
The economy has also accelerated
the pace of larger legal departments
outsourcing legal services to low-cost,
off-shore vendors. Many legal services such as compliance, contract
negotiation and support, governance,
immigration, intellectual property
and litigation support are conducive
to outsourcing. Off-shore outsourcing
of these functions allows corporations
to significantly lower their legal costs
in comparison to the cost of outside
counsel and even in-house counsel.
Leading vendors such as UnitedLex,
Pangea3 and Quislex make a compelling
case for outsourcing repetitive, low level
functions to low cost centers around the
world. The outsourcing of legal functions allows corporations to reduce head
count while at the same time increasing morale and productivity by freeing
the legal staff from many monotonous,
repetitive tasks. As off-shore vendors
gain experience, they will likely undertake more complex projects.
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Internal Cost Cutting
Companies have also looked internally to reduce their legal expenditures.
Some efforts transcend the legal department to all departments and employees.
Common company-wide cost cutting
actions include travel restrictions, the
elimination of company pensions and
401k matches, salary freezes and reductions, mandatory unpaid furloughs, the
mandatory use of vacation time and
ceasing the accrual of vacation time.
Within the legal department, cost
cutting measures include the elimination of the payment of bar dues,
the reduction of the number of bar
memberships that will be reimbursed
and the amounts allowable for reimbursement, the elimination of periodicals, subscriptions and pocket parts,
as well as continuing legal education
(CLE). Larger legal departments with
larger budgets are looking for innovative ways to significantly reduce
costs. While Maryland lawyers have
no mandatory CLE requirement, most
make a voluntary effort to keep abreast
of developments in our specialties.
Many large, publicly-held companies have eliminated “in-person” CLE
by purchasing departmental subscriptions for the Practicing Law Institute
(PLI) webinars which allow all departments’ lawyers to access all PLI presentations through the internet for
a low, fixed price per department.
By doing so, these companies can
eliminate all travel costs associated
with CLE. Further, these presntations
reduce its lawyers’ time out of the
office associated with attending CLE
and thereby increase efficiency.

Employment Outlook
The economic downturn has indirectly
benefited those corporations seeking
to fill positions or bring additional

practice areas in-house. At the same
time, the downturn has allowed many
corporations to upgrade the quality of
their legal staff without a corresponding increase in compensation. The number of resumes received in response to
open positions, especially from attorneys at large firms, has increased significantly in the past year.
Corporations no longer need to retain
an outside recruiter to find strong candidates. Posting a job opening on the
internet will most likely result in hundreds of responses. Although not all of
these candidates will be qualified, the
number of qualified candidates is significant. Once rare, it is now common to
receive resumes from partners of major
firms seeking in-house positions.
With many qualified candidates
for every position, the hiring process
in many cases has been extended.
Employers are taking their time to find
the perfect candidate to ensure that the
need for an additional resource exists
and is not temporary. Employers are
no longer worried about losing a
qualified candidate if a job offer is
not quickly made and do not feel
the need to enter into lengthy salary
negotiations given the strong talent
pool. Once a job offer is made, most
candidates quickly accept.
In the past, many large law firm
lawyers looked at in-house departments with disdain both for the quality
of work performed and the compensation packages offered. Today, many
lawyers find the perceived stability
offered by an in-house position more
than offsets lower in-house salaries.
Employees are also placing greater
emphasis on benefits and not just
cash compensation. Company benefits
often not provided by law firms may
include pensions, 401k matches, subsidized health and dental insurance,
set weeks of vacation and sick time,

paid CLE and stock options. Perhaps
the most important benefit is the lack
of any requirement to record their
time or develop their own clients.
The ability to recruit large firm
lawyers has allowed some companies
to move more work in-house. Practice
specialties whose compensation levels
were once beyond those offered by
companies are now available making it cost-effective for some companies to perform such work in-house.
The movement of work has also been
driven by the new e-discovery rules
which favor utilizing lawyers who are
familiar with a company’s IT system
and data collection methodologies.
In the past, most corporations,
especially those outside of the insurance industry, “outsourced” litigation to outside firms. With the significant number of unemployed litigators today, an increasing number of
companies have brought some or all
aspects of their litigation in-house.
The downturn in the economy has
caused an increase in corporate mergers, often resulting in a reduction of
the number of lawyers employed by
the combined entity. Some corporations are also laying off lawyers and
attendant support personnel as a result
of falling revenue and profitability.
In-house counsel who have lost their
jobs are facing a difficult time finding new positions especially given
the low turnover rate for existing inhouse attorneys. Lawyers employed
in-house are hesitant to seek new
employment given the uncertainty in
the job market and the unknown stability of their potential employer.
Many displaced attorneys are looking to the Federal government for
employment opportunities. Even
though the Federal government has
many open positions, the process is
slower than the commercial sector. All

applications for employment must be
made through a government website
which requires applicants to convert
their resume to a standard format.
Conversations with a number of individuals seeking employment with the
Federal government indicate that government agencies are not equipped to
review the overwhelming number of
resumes they have received. Applicants
do not receive any written or electronic
confirmation of receipt of their resume,
and many have reported that the phone
number listed on the website for confirming receipt is not answered.

Practice Areas
The focus of in-house practice has also
changed with the economic downturn
as in-house counsel are addressing an
increased number of client/vendor
bankruptcies, increasing litigation with
customers who have not paid their
bills, and an increase in the number of
employment disputes that are a direct
result of the increase in the number
of layoffs. Litigation and bankruptcy
management may have traditionally
only been a small part of the day-today responsibilities of most in-house
counsel, but now occupy a much greater percentage of their workload.
Similarly, employment matters
have increased in number and complexity due to an increased number
of layoffs and the perception of many,
severed employees that the amount of
severance offered by their employer
is inadequate when a potentially long
period of unemployment looms.
As the economy slows, there is an
increasing focus on employment law
matters as the employee base is involuntarily reduced or weak employees are
separated from the company. Employee
reductions are usually followed by an
increase in employment litigation. At

the same time, customer disputes usually increase as customers seek to prematurely terminate their agreements or
lack the ability to pay their debts as they
come due. As the economy strengthens
and employee reductions decrease, the
amount of litigation usually subsides.
Many corporations are also focusing
on the exploitation of their intellectual
property as they seek new means of
increasing revenue. While companies
view the legal department as a cost
center, the exploitation of intellectual
property creates the possibility of turning the legal department into a profit
center. IP exploitation encompasses the
identification and cataloging of a company’s existing intellectual property,
the education the company’s employees as to identifying work product
that may be protectable under intellectual property law, and licensing such
intellectual property to third parties to
generate revenue. Intellectual property
lawyers are increasingly in demand. It
is one area where hiring freezes and
other hiring restrictions do not apply.

Conclusion
While in-house counsel may not face
the pressure of billable hours and the
requirement to obtain clients, they are
affected by the economy. Companies
are seeking to reduce all expenditures,
including those related to the legal
department. At the same time, however, the economy has provided companies the opportunity to hire highly
qualified attorneys without increasing
compensation levels.
The views expressed in this article are the personal views of Mr. Classen and do not express
the views of Computer Sciences Corporation.
Mr. Classen is Deputy General Counsel
of Computer Sciences Corporation in
Hanover, Maryland. He may be reached at
hclassen@csc.com.
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the year

msba

By Thomas C. Cardaro

Editor’s Note: Mr. Cardaro delivered the following excerpted message as he assumed
the Office of President of the Maryland State Bar Association on June 13, 2009.

I

n the next year we as lawyers, and we as a
Bar Association, face many challenges—the
economic

downturn,

unemployment

and

underemployment of attorneys, unmet legal needs—
the list goes on—but working together, as a united
force, we will successfully address the challenges
that await us.
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of the

member
MSBA is the voice and the public
face of Maryland lawyers. We champion the legal interests of lawyers
and the legal interests of Maryland
citizens before the Legislature, the
Judiciary, the government and the
general public. We promote professionalism and civility in the practice
of law, and we also sponsor public
service programs.
We are a valuable, and effective,
lawyer resource to our members who
need MSBA today more than ever!
I recently attended a ceremony

where Judge Andy Sonner very
befittingly received the J. Joseph
Curran, Jr. Public Service Award.
During his acceptance speech, Judge
Sonner spoke of a visit to the World
War II museum. He spoke of how
the World War II leaders who’ve
led famous battles, Nimitz, Bradley,
Stillwell and others, were reluctant
to take sole credit for battle victories.
Their success came only with the
vital support of many.
And so it is with the Bar
Association. A Bar leader can only

do an effective job with the support
of many others. As your Bar leader, I
can only lead your Association with
your support and that of MSBA’s
leadership and our valued staff.
Throughout this coming year, I
know that I will have the support of
a great number of you, the members
of the MSBA. That is a great part of
this Bar Association, and something
I have witnessed for the past 24 years
—our members coming together to
help each other.
Over the course of this year, with
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the vital support of many, we will
provide assistance to our members
who have been affected by the global economic downturn. Some of our
new programs and initiatives have
already begun. At the same time,
we will ensure that our ongoing
successful programs from the past
continue into the future.
For example, our pro bono programs like the foreclosure program
and all of our other worthy programs will continue. When Chief
Judge Bell very appropriately called
upon Maryland attorneys to assist
those Marylanders whose homes
were in foreclosure, MSBA worked
with our Pro Bono Resource Center,
and MICPEL to ensure nearly 900
attorneys answer Judge Bell’s call to
service. These attorneys volunteered
for, and received, appropriate training and are now out in the field
actually helping 100s of homeowners who are in need, facing the loss
of their home. This is what our Bar
does - helps those in need.

While the MSBA has always
served as a key lawyer resource to
our members, now, more than ever,
the MSBA will be there for you - our
members. You have always stepped
up to the plate when called upon.
Whether it was to provide pro bono
service, low bono service, teach seminars, write articles, or mentor others, you have time and time again
answered the call.
Now, many of you need our help
and the MSBA is there for you!!
While we will not be able to
change the economy, we are going to
do everything in our power to soften
the blow dealt by the economy. As
someone once said, if you’re not
part of the solution, you’re part of
the problem.
We will be part of the solution.
We are taking a proactive role…
helping our members by developing enhanced support services and
skill-oriented programs geared to
meet their immediate needs.
In doing so, I have developed a
strategy which I call RPM:

MSBA There for Members

“R”— for the Retraining of lawyers who want a new skill set to
transfer their skills into areas of law
other than what they may have previously practiced;

BUT with the economy there has
been a great effect on not just the
clients we represent… but also on
attorneys - our members. Many of
our attorney members have become
either unemployed or underemployed. So, this is the year of the
MSBA member.
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“P”— for Practical skills, providing practical skills for those attorneys who are, for the first time,

opening their own practice and need
practical advice on things such as
trust accounts, purchasing of insurance, signing a lease, etc; and
“M”— for Matching unemployed
or underemployed attorney resources with unmet legal needs.
We have already instituted several
parts of RPM. For example, an entire
section of MSBA’s website is now
devoted to assistance for underemployed and especially unemployed
attorneys. We call this valuable benefit “The Economic Resource Guide.”
This new electronic package of lawyer
resources addresses the specific economic pressures lawyers now face.
We have designed it for lawyers
who may have lost their jobs… are
in fear of losing their jobs… or are
having other practice issues. It provides information to help lawyers
survive, and even thrive, in these
difficult times.
Last month, we put on a program entitled “Suddenly Solo,” providing practical guidance for those
attorneys suddenly thrust into the
world of opening their own practice.
Suddenly Solo.
In November, we are hosting a
conference called Reinventing your
Practice, for those attorneys who
want to be retrained in a different
area of practice, or at least want
to explore whether they want to

consider going into a different area
of practice. Starting in July, we are
rolling out a new online resource
which gives detailed information on
how to start a law practice and how
to close a law practice. Both are very
important in these economic times.
Additionally, around the same time
we will start sending out weekly
technology tips and advice.
As we identify additional needs
and ways to help our members, we
will develop programs and services
to fill those needs. We are already
looking at several ideas, such as
—should we be doing something
regarding the wellness of our members, especially given these times of
need? Further, Judge Lynne Battaglia,
has just completed a 2 year special
MSBA long range planning committee project, which has produced four
very important reports:
1) Technology;
2) Continuing Legal Education;
3) Access to Justice; and
4) Relevance of the Bar to
large firms.
These reports have just been
received by the MSBA’s Board of
Governors, and will now be analyzed to determine the appropriate
course of action to be taken. But,
while we develop new initiatives
and courses of action, we will be
certain to continue our successes

of the past. With that in mind, let
me take this opportunity to send a
special thanks to Chief Judge Bell
for consistently reinforcing the good
relationship held between the Bar
Association and the Judiciary.
We will also continue to act as
a vital resource to the legislature
on those issues of importance to
the Bar. Our Laws Committee, and
our various sections, all combine to
ensure that we maintain a prominent
position with the legislature.
And there are so many other
worthy programs that MSBA offers
for the benefit of both its members and the public at large. We
will continue to support, and where
appropriate, improve these programs. For example, over the past
17 years hundreds of volunteer
attorneys and judges have assisted our Professionalism Committee
in putting on the Professionalism
Course for new attorneys, which has
now given about 25,000 new admittees insight into how the Rules of
Professional Conduct apply in real
life situations.
Our Young Lawyers Section and
Leadership Academy will continue
to develop our leaders of tomorrow.
Our Public Awareness Committee
and
Citizenship
Law-Related
Education Program (CLREP), our
educational arm in the school system, both promote the public’s
greater understanding of the law,

including the importance of the
separation of powers of the three
branches of government. This is
done through law day programs
and the statewide High School Mock
Trial Competitions in which now
more than 40,000 high school students have now participated.
We will also continue to work
to ensure that our attorneys and
the public at large have appropriate courthouse facilities throughout
the state in which to conduct their
legal affairs. We have a Courthouse
Construction Committee devoted
just to this task. Adequate courthouse facilities assure confidence in
our legal system.
In closing, I want to share with
you the first part of the MSBA
Mission Statement which reads “our
mission is to effectively represent
Maryland’s lawyers, and to provide
member services.”
I want to thank you, again, for giving me the opportunity to provide
these services to you and to serve as
your President. It is a privilege and
an honor.
I look forward to working with
you. Thank you.
Mr. Cardaro, a partner in the Baltimore
City law firm of Cardaro & Peek, LLC., is
the 2009/2010 President of the Maryland
State Bar Association.
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q Law and Literature Series

Austen
on
Estates
andTrusts
By Karen Stakem Hornig and Craig J. Hornig

“It is a truth universally acknowledged, that a single man in possession
of a good fortune, must be in want of
a wife.” This opening line from Jane
Austen’s Pride and Prejudice is one of
the most famous in literature. Viewed
through the prism of the estate and
trust law of Regency England, perhaps the line should read, “It is a truth
universally acknowledged, that a typical Austen heroine must be in need
of a rich husband and a good fortune
because the law would certainly leave
her out in the cold.”
English novelist Jane Austen (17751817) is famous for many things: the
development of the “natural” style of
novel writing, the expansion of authorship as an acceptable (or somewhat
acceptable) endeavor for women; and,
arguably her greatest contribution
to western literature, the creation of
50

Maryland Bar Journal

January 2010

Fitzwilliam Darcy of Pemberley. One of
Miss Austen’s less acclaimed contributions is that of commentator on English
estate and trust law. While most of us
studied Bogert, Simes, or Brumbaugh
to learn the verities of estates, trusts,
and future interests, we may well have
looked to the plight of the Bennet,
Dashwood, and Elliott women. A Miss
Austen exam question may have read,
“All of the heirs to Rosings Park were
sharing a carriage, which crashed on its
way home from the Netherfield Ball.
All of the carriage occupants died at
the exact same moment. Who inherits
Rosings Park?”
Miss Austen wrote about what she
knew – the goings on of a few middle
class and upper middle class families in
rural England in the late 18th and early
19th centuries. The families’ social status
range from members of the nobility,

non-titled property owners, members
of the clergy or military, and those “in
trade” (i.e. people who worked for a
living). Some commentators have characterized Miss Austen’s work as “comedy of manners” or “courtship plots,”
a description that would seem to put
her work in a literary category with
Harlequin romance novels. However,
all of Miss Austen’s six novels - Sense
and Sensibility (1811), Pride and Prejudice
(1813), Mansfield Park (1814), Emma
(1816), Northanger Abbey (1818), and
Persuasion (1818) – have characters that
struggle in one way or another with the
impact of distribution of property on
women and, to a lesser extent, on men.
In Austen’s England, women had little
or no ability to make an enforceable
contract, execute a valid will, secure
child custody, or own property outright. For women, courtship and mar-

riage was a means to an end – that end
being financial security and the avoidance of “genteel poverty.” Miss Austen
plainly presented this harsh reality, but
tempered it with a happy ending.
Austen knew well about living in
genteel poverty. Jane and her older
sister Cassandra never married. After
their father’s death they lived, along
with their mother, on the generosity
of their brothers and the small amount
that Miss Austen earned through her
writing. Cassandra was engaged to
be married, but her fiancé died in
1797 during a trip to the West Indies.
Jane Austen’s love life (or lack thereof)
is a source of endless speculation. It
is known that a wealthy neighbor,
Harris Biggs-Wither, proposed to Miss
Austen in 1802 and that she accepted in
the evening but had changed her mind
by the next morning. Some believe that

her true love was Thomas Lefroy, the
Irish relative of a neighbor, with whom
Miss Austen had a brief flirtation in
1796. Lefroy, who was a lawyer, was
in England to study. He returned to
Ireland, married, and went on to have
a very prominent career, eventually
becoming Chief Judge of Ireland. He
named his first daughter Jane.
Although none of Austen’s female
characters attended law school, they
all knew a great deal about England’s
laws and practices regarding the passing of property from one generation to
the next. It is difficult to imagine that
a typical young woman today would
understand generation skipping trusts
or a charitable remainder unitrust.
However, Miss Austen demonstrates
that she knew a great deal about the
difference between an entailed estate
that could not be altered by a will (e.g.

Pride & Prejudice and Persuasion) and
one that could (e.g. Sense & Sensibility.)
In Regency England young women,
in fact the whole community, knew
about everyone’s financial situation
and their future prospects with respect
to inheritance. All of the residents of
Emma’s Highbury knew that Miss
Bates had “sunk from the comforts
she was born to; and, if she live to old
age, must probably sink more.” (Emma,
Vol. III, Chap. 7.) Everyone in Pride and
Prejudice knew that Charlotte Lucas
would have no fortune upon the death
of her father, which explains her decision to accept an offer of marriage that
astounds her friends. But she explains
that all she expects from marriage is “a
comfortable home” even if that home
comes at the cost of a loveless marriage. (P&P, Vol. I, Chap. 22.)
The choices that the characters make
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are often informed by “their prospects”
i.e. how much money they are entitled
to a year and how much they would
or would not stand to inherit upon
the death of a senior relative. Stripped
of the witty dialogue and withering
caricatures, the novels contain startling
stories of women fearing the future
and facing dreadful choices. The concept of women’s economic dependence
on marriage as a means of economic
security is a theme in all six of Miss
Austen’s novels as is the role that primogeniture played in the distribution
of property. Miss Austen also provides
specific lessons about the entail and the
pros and cons of an annuity for life.

Primogeniture
In Persuasion, Austen’s last novel and
her shortest, Sir Walter Elliot, the vain
and spendthrift baronet of Kellynch
Hall in Somersetshire, has failed to
produce a male heir. As a result, the
future is bleak for his unmarried
daughters, Anne Elliot and her older
sister Elizabeth. Upon Sir Walter’s
death, Kellynch will pass to “William
Walter Elliot, Esq. great grandson of
the second Sir Walter.” (Persuasion,
Vol. I, Chap. 1.) A solution, and one
supported by several characters in the
novel, is to secure a marriage between
one of the Misses Elliot and the heir
presumptive. (In Austen’s time it was
common for cousins, even first cousins, to marry.) A similar situation is
presented in Pride & Prejudice and in
Sense & Sensibility.
Primogeniture has two closely
related meanings. One is a principle
of seniority and authority whereby
siblings are ranked according to their
ages, with the eldest coming first. The
second, and the one exerting its great
influence over the Austen dramatis
personae, is a principle of inheritance
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in which the firstborn child receives
all of the parents’ most significant and
valuable property upon their death.
Primogeniture rules are typically,
though not universally, applied to
males. The most unsettling effect of
primogeniture rules was that a failure
of the male descendant line meant
that property passed to collateral relatives – who were sometimes distant or
previously disfavored.
As the eldest child’s exclusive right
to inherit his father’s property, primogeniture provides a means for keeping
an estate unified. These rules tended
to be found in historically agricultural
societies where a family’s status and
economic prosperity are tied to the
ownership, and uses, of land. In medieval Western Europe, landowners cre-

ated ways to prevent the splitting of
estates and the titles and privileges
that went with them. The lord of the
manor would typically pass down his
lands, titles, and rights over peasants
to his eldest son. Usually a younger
son received support from his family,
allowing him to pursue a career in the
military, church, or politics. On the
other hand, daughters, if they were
lucky, received a dowry upon their
marriage in lieu of any rights over
their father’s estate.
It was not that women could not
inherit or that primogeniture was universally accepted and applauded in
Austen’s world. Among the few reasonable notions held by Darcy’s formidable aunt, Lady Catherine de Bourgh
of Rosings Park, was her firm belief
that property should not be inherited
away from the female line. “I see no
occasion for entailing estates from
the female line. – It was not thought
necessary in Sir Lewis de Bourgh’s
family.” (P&P, Vol. II, Chap. VI.) But
with a few notable exceptions, such
as Emma Woodhouse who stands out
among her Austen peers as a woman
freed from concern over her economic
future, Austen’s heroines needed to
marry for money and a primary reason was England’s entrenched tradition of primogeniture.
In testament to her fair mindedness, Miss Austen highlights the impact
upon men imposed by this tradition,
through the character of the unlucky
second son. The plight of the stalwart,
clean-living Edmund Bertram, the
younger brother of the hard-drinking,
fast-living heir to the manor, is explored
in depth in Mansfield Park. However,
Miss Austen’s pity for the “poor” second son has its limits. When Pride &
Prejudice’s Col. Fitzwilliam complains
that a “younger son must be inured to
self-denial and dependence,” Elizabeth

Bennet quips that “the younger son of
an Earl can know very little of either.”
(P&P, Vol. II, Chap. 10.) Throughout
the novels, Miss Austen takes care to
emphasize that men have options and
choices, while their female counterparts have none.

The Entail
A natural extension of primogeniture
is the estate in tail or entailed estate,
which was designed to keep the whole
of an estate in the family. While the
entail is spotlighted in a number of
Miss Austen’s novels, it receives the
most attention in Pride and Prejudice.
Mrs. Bennet is the wife of a member
of the landed gentry, a “gentleman”
whose livelihood equals the income
that his land produces. She is also the
mother of five daughters ranging in
age from 16 through 22. The Bennet’s
estate, Longbourne, is entailed away
from the female line and upon the
death of Mr. Bennet will pass to the
Reverend William Collins, a distant
cousin of Mr. Bennet’s. Mrs. Bennet
complains bitterly about the inequity
of the entail.
‘I do think it is the hardest thing in
the world, that your estate should
be entailed away from your own
children; and I am sure if I had
been you, I should have tried long
ago to do something or other about
it.’ Jane and Elizabeth attempted
to explain to her the nature of an
entail. They had often attempted
it before, but it was a subject on
which Mrs. Bennet was beyond
the reach of reason; and she continued to rail bitterly against the
cruelty of settling an estate away
from a family of five daughters,
in favour of a man whom nobody
cared anything about.
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(P&P, Vol. I, Chapter 13.) Mrs.
Bennet’s viewpoint was absurd because
it is clear that Mr. Bennet had no authority to alter the entail on Longbourne.
While Mrs. Bennet is a character who
is easy to dislike, her circumstances are
precarious. If she should out live her
husband, Mr. Collins could “turn herself and her daughters out of the house,
as soon as Mr. Bennet were dead.”
(P&P, Vol. I, Chap. 23.)
The rapidity with which a woman’s
circumstance can change is described
in heartbreaking detail in Sense and
Sensibility. Mrs. Dashwood and her
daughters have just buried their
beloved husband and father, Henry
Dashwood, the owner of the prosperous Norland estate. “No sooner
was [the] father’s funeral over,” but
Mr. Dashwood’s son by a prior marriage and his wife “without sending any notice of [their] intention to
[their] mother-in-law, arrived with
[their] child and their attendants.
No one could dispute [their] right to
come; the house was [theirs] from the
moment of his father’s decease…”
(S&S, Vol. I, Chap. 1.) The new owners of Norland not only inherited the
property, livestock, house, and buildings, but also most of the household
furnishings, silver, glassware, china,
and linens. Within a matter of weeks,
the Dashwood women were turned
from their home with only their clothing and a few personal possessions.
They went from the occupants of a
wealthy estate to the inhabitants of the
small, remote Barton Cottage, “with
dark narrow stairs, and a kitchen that
smokes.” (S&S, Vol. I, Chap. 14.)

Annuity for Life
To lessen the impact of inheritance
laws on women, male heirs would
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often set aside sums to provide annual
payments (“annuities”) for the support of those whose income prospects
were dim. Sense and Sensibility gives the
reader a class in the advantages and
disadvantages of an annuity. The book
opens with a detailed description of the
legacy of the Norland estate that resulted in it being left to the Dashwood
family’s male heir. The will of an elderly relative – “like almost every other
will, gave as much disappointment as
pleasure” – dictated the disposition of
the estate for future generations, with
no provision for Mrs. Dashwood, or
her daughters Elinor, Marianne, and
Margaret. (S&S, Vol. I, Chap. 1.) On
his deathbed, Henry Dashwood makes
his son, John Dashwood, promise to
provide financially for his step mother
and step sisters. John Dashwood dutifully “promised to do every thing in
his power to make them comfortable.”
(S&S, Vol., Chap. 1.)
This promise was put to the test
when shared with the ruthless Mrs.
John (Fanny) Dashwood, who was
not inclined to part with any of their
fortune. After discussing a variety of
gift options, John wonders whether
“it would not be more advisable to do
something for their mother while she
lives, rather than for them- something
of the annuity kind I mean.” (S&S,
Vol. I, Chap. 2.) The shrewd Fanny
objects to the notion,
…if you observe, people always
live for ever when there is an annuity to be paid them… An annuity
is a very serious business; it comes
over and over every year, and there
is no getting rid of it. You are not
aware of what you are doing. I have
known a great deal of the trouble
of annuities; for my mother was
clogged with the payment of three
to old superannuated servants by

my father’s will, and it is amazing
how disagreeable she found it…
It has given me such an abhorrence of annuities, that I am sure I
would not pin myself down to the
payment of one for all the world.
(S&S, Vol. I, Chap. 2.) Upon consideration, John agrees, “I believe you
are right, my love; it will be better
that there should by no annuity in the
case...A present of fifty pounds, now
and then, will prevent their ever being
distressed for money, and will, I think,
be amply discharging my promise to
my father.” (S&S, Vol. I, Chap. 2.)

A Catalyst for Change?
Austen’s novels provide an excellent
lesson in the practical implications of
law on the individual lives of women.
Whether purposeful or not, Miss
Austen’s writing provides many case
studies that called out for reform of
England’s heredity laws and, clearly,
the manner in which inheritances are
left has changed dramatically. Today,
the typical will might name one or
more specific or cash bequests (i.e. my
diamond wedding ring to my daughter; $5,000 to my nephew, Timothy;
$10,000 to my church) with the bulk of
the decedent’s estate passing by way
of a “residuary clause” ( i.e. “the rest of
my estate shall be divided among my
surviving children and the then-surviving descendants of any of my children
who have predeceased me.”) In Miss
Austen’s day, the bulk of one’s estate
was left specifically in both the naming
of the recipient and the amount. Very
little was left over to pass as a part of
the “residue” of the estate.
To give the devil her due, Fanny
Dashwood had a point about annuities. Those entitled to annuity payments
often used these entitlements in ways

unintended by the original donors.
While the intent was typically to provide a periodic provision for housing,
food and other necessities, many recipients not accustomed to labor incurred
huge gambling debts or simply attempted to live in “the manner to which
they had become accustomed” but were
unable to support. So, these “spendthrifts” would assign their rights to their
future periodic payments in return for
a present lump-sum, similar to today’s
advertisements for “get cash now for
your structured legal settlement.” Savvy
transferors, therefore, learned to insert
clauses in their wills or trust documents
prohibiting their gift recipients from
assigning their rights to future payments. The “spendthrift clause” is now
a boilerplate provision in today’s estate
planning documentation.
The entailed estate was designed to
keep the “manor house and grounds”
within the family tree. So a deed to
“Mr. George Knightley and the heirs
of his body” was designed to keep
the property within his descendant
line. Upon a failure of descendants,
the deed would either provide a contingent owner or ownership would
revert to the original transferor or
his descendants. This obviously might
affect ownership several generations
after the original transfer and inhibit
the realization of the property’s worth.
Therefore, curative statutes began to
appear to transform “entailed” estates
into absolute (“fee simple”) ownership
or its equivalent. It is a pity that the
Elliot, Dashwood, and Bennet sisters
did not live in Maryland, as § 2-102
of Maryland’s Real Property Article
dates to 1802. Fortunately, much of
the ownership uncertainty of Austen’s
world is truly a “dead issue” to our
“gentle readers.”
What of other attempts to place fetters upon property ownership; even

if the fetters do not keep the property “within the family?” Attempts to
restrict behavior were often written
right into the deed: e.g. a transfer to
“Mr. Henry Tilney so long as he votes
for the Tory Party Candidate in the
next three elections” or a deed to “Mr.
Frank Churchill so long as he sends his
eldest daughter to the College of Notre
Dame of Maryland.” At common law,
such attempts to control the future
behavior of property owners was
voided by legal constructs such as the
Rule Against Perpetuities (the basics
and nuances of which are far outside
the scope of this article – for a lesson, the authors recommend the classic
1981 film, Body Heat, starring Kathleen
Turner and William Hurt). Remedial
statutes have been enacted by modern
jurisdictions to invalidate restrictive
covenants that seek to control a property owner’s future behavior.

Miss Austen does not use her novels as a soap box; she does not have
to. The characters and the choices that
they were forced to make are lessons
in themselves. Miss Austen was a fiction writer and she always gives us
a happy ending. We all cheer when
Pride & Prejudice’s Elizabeth ends
up with Darcy or Persuasion’s Anne
Elliot is finally reunited with Captain
Wentworth. However, it may be that
Miss Austen was letting her reader
know that the lives led by women
like herself, her sister Cassandra, Pride
& Prejudice’s Charlotte Lucas, and
Emma’s poor Miss Bates were the rule
rather than the exception.
Ms. Hornig is a Deputy Commissioner of
the Maryland Insurance Administration. She
may be reached at khornig@mdinsurance.
state.md.us. Mr. Hornig is a sole practitioner
in the area of Estates & Trusts. He may be
reached at craighornig@aol.com.
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Do Judicial Disqualifications in the Court of Appeals Affect
Voting in Certiorari Conferences?
Before the United States Supreme
Court decides to hear a case, at least
four (4) out of nine (9) justices must
vote in favor to grant Certiorari. This
“Rule of Four” arose out of the Judge’s
Bill of 1925, which substantially shank
the Supreme Court into a court with
almost entirely a discretionary caseload and docket. Though no statutes
govern this ‘Rule’ in the Supreme
Court, the rule is considered inviolable, and there are no exceptions.
Maryland, by contrast, has seven
(7) Judges in the Court of Appeals,
and it is generally thought to take (3)
votes for Certiorari to be granted. The
Maryland Judiciary web site available
at http://www.courts.state.md.us/
coappeals/coaoverview.html plainly states that Certiorari Petitions
must have at least three votes or
be denied and thus, the Court of
Appeals tells every member of the
Bar and public, three certiorari votes
are required in order for Certiorari to
be granted. However, because of the
unaddressed possibility of judicial
disqualification in Certiorari conferences themselves and the specific
Maryland Constitutional and statutory rules governing Certiorari in
the Court of Appeal, Maryland may
already have at its disposal a system
that does not exist in the United
States Supreme Court, that fairly
address cases so that it instead takes
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two (2) votes when judicial disqualifications exist.
Furthermore, depending on the
exact number of judicial disqualifications in the case, specific rules on
how to administer these disqualifications in Certiorari conferences are
necessarily inferred from Maryland’s
Constitution and Courts and Judicial
Proceedings Article, yet have thus
far failed to be addressed in a reported opinion in Maryland. This is one
of those hidden nooks and crannies
in the Rules governing the Maryland
Appellate Courts that should be recognized by the trained legal practitioner. By not recognizing that an
open question of law exists, persons
may have their Certiorari Petition
erroneously denied in cases where
a judge in the Certiorari Conference
is disqualified from ruling on their
Certiorari petition.
Md. Const. Art. 4, § 15 states that
“[a]ny judge of the Court of Appeals
or of an intermediate court of appeal
who heard the cause below either as
a trial judge or as a judge of any intermediate court of appeal as the case
may be shall not participate in the
decision.” With the recent ascendency of Judges Joseph Murphy, Sally
Adkins, and Mary Ellen Barbera from
the Court of Special Appeals to the
Court of Appeals, this means that in
any case pending a Certiorari deci-

sion with these judges ruling in the
lower court, should have at least
one disqualification at the Certiorari
conference. The Court of Appeals
will likely face a significantly higher
number of judicial disqualifications in
the next two terms of Court because
of this Constitutional Rule. Even so,
Petitioners and their attorneys may
not know they have a disqualification
until after the Certiorari conference,
where the denial notice will state if a
particular judge did not participate in
the Certiorari decision.
Courts and Judicial Proc. §12-203
reads that “[t]he Court of Appeals
may by rule provide for the number
of its judges who must concur to
grant the writ of certiorari in any
case, but that number may not exceed
three.” [Emphasis Added] Not more
than three. Not three. Instead, Cts. &
Jud. Proc. §12-203 says plainly and
unequivocally that at most, the number for granting Certiorari in the
Court of Appeals of Maryland is three.
Examination of other Constitutional
and statutory provisions explains the
rationale for this Rule. For example,
Md. Const. Art. 4, § 14 provides that
“[f]ive of the judges shall constitute
a quorum…” Thus, as long as there
is one (1) or two (2) disqualifications at the Certiorari Conference,
there still exists a quorum of judges
to ascertain whether a Petition is

“cert-worthy” and thus the Court of
Appeals has jurisdiction to consider
the matter.
Yet, presently there are no decisions from the Court of Appeals,
nor publicly established procedures
to address judicial disqualifications
at Certiorari Conferences. As the
system presently exists, there is the
potential for an unfair and excessive burden on Petitioners receiving
a super-majority of votes before the
grant of Certiorari, when due solely
to outside circumstances not the fault
of the Petitioner, a judge of the Court
of Appeals should not participate in
the decision in granting Certiorari. It
is presently a question of first impression of whether the Court of Appeals
has the flexibility to choose a lower
number under Courts and Judicial
Proc. §12-203 and under what circumstances the Court should use this
lower number.
As noted by Professor Sherrilyn
Ifill of the University of Maryland
School of Law speaking on the
Supreme Court’s lack of a policy on
judicial disqualifications,
“[O]ne scholar has noted that
the potential injustice caused by
increasing the burden on parties
seeking certiorari is caused by
the Supreme Court’s self-created
policy of required four votes
to grant cert. Nothing in the
Constitution or in any federal
statute mandates the four-vote
cert rule. The Supreme Court is
at liberty to reduce the number
of votes needed for cert in cases
where Justices recuse themselves
from cert decisions.”

Court: Do Appearances Matter?:
Judicial Impartiality and the
Supreme Court in Bush v. Gore,”
61 Md. L. Rev. 606, 648 (2002).
Further, Professor Steven Lubet
has done an analysis of the Supreme
Court’s rule on disqualifications
with respect to Certiorari petitions.
He points out that “[i]n certiorari,
only “Yes” votes count. Without four
positive votes, a petition will not be
granted. An abstention, therefore,
is indistinguishable from a “No.”
Steven Lubet, “Disqualification
of Supreme Court Justices,” The
Certiorari Conundrum,” 80 Minn. L.
Rev. 657, 662 (1996).
There are two important distinctions, however, between the highest Court in Maryland versus the
Supreme Court’s ability to correct for
judicial disqualifications in Certiorari
conferences. First, as noted supra,
Maryland has a statute in Cts. and Jud.
Proc. § 12-303 that states the number
of votes for granting Certiorari “may
not exceed three.” This contrasts with
the Supreme Court’s adherence to
the “Rule of Four” but without an
existing statute explicitly giving the
Supreme Court power or authority
to accept a lower number when justified. The second critical distinction
is that the Supreme Court does not

have a mechanism whereby retired
judges or judges of lower courts can
participate in Certiorari or regular
cases on the docket. Maryland in
notable contrast, can and frequently
does, employ retired judges to hear
cases under the authority of Md.
Const. Art. 4, § 3A.
Professor Lubet suggests three
ways of resolving the Certiorari
dilemma for the Supreme Court. The
first, is to have a limited waiver to
allow otherwise disqualified judges
to rule only on the Certiorari Petition,
a concern that is necessitated because
only active Supreme Court Justices
are permitted to rule in that Court,
and is therefore not analogous for
Maryland. Id. at 667. The second suggestion, that there be a “Three-vote
Cert” is the subject of this article. Id.
at 671-672 (“…any cases that were
added as a result of the change would
be those that were favored by three
Justices—in other words, the most
certworthy of the lot…Under a fourvote system, there is a risk that a petition will be denied erroneously due
to the nonparticipation of a single
Justice. Such a lapse precludes all
further review of the case, denies the
aggrieved litigant a day in court, and
may result in perpetuating inaccurate or mistaken law.”) Lubet’s third
suggestion of “Substitute Justices”

Sherrilyn Ifill, “Symposium:
Litigating the Presidency; The
Election 2000 Decision and Its
Ramifications for the Supreme
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through Congressional enactment of
legislation already exists, to a degree,
in Maryland through the rule on
retired judges. Id. at 672-674.
Petitioners seeking Certiorari in the
Court of Appeals of Maryland should
ensure they are not unfairly penalized
because one of more members of the
Court are unavailable to say “Yes”
in granting Certiorari. Particularly if
there are at least two judges unavailable for ruling on Certiorari, it is
inequitable for Petitioners to have to
obtain three (3) out of five (5) votes for
Certiorari (60 percent) in Maryland,
when ordinarily the figure would be
three (3) out of seven (7) votes (43
percent). The most obvious way of
remedying this inequity, would be, as
sanctioned under Courts and Judicial
Proc. § 12-203, to lower the number
of necessary votes for issuing a Writ
of Certiorari to the comparable and
essentially equivalent two (2) out of
five (5) votes (40 percent). Also, as
noted infra, even if it is only one judge
of the Court disqualified from ruling,
there still exists a lack of equal protection, arguably in violation of the
Maryland Constitution and Statute.
The answer for a specific guideline
for Certiorari conferences in cases
involving judicial disqualifications,
however, may be straightforward.
In order the Court of Appeals to
rule on a case, Md. Const. Art. 4, § 14
notes that “[f]ive of the judges shall
constitute a quorum…” This would
presumably require that if less than
five judges are able to participate in
a decision of this Court, including
Certiorari decisions, then no quorum
exists. Read together, Md. Const. Art.
4, § 3A (governing the flexibility to
appoint retired judges), Md. Const.
Art. 4, §14 (stating quorum for Court
of Appeals), and Cts. and Jud. Proc.
§ 12-203 (noting maximum of three
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votes are necessary for granting
Certiorari), sets forth a procedure that
should be but has yet to be explicated on Certiorari Petitions before the
Court of Appeals of Maryland. Under
Md. Const. Art. 4, § 3A, the Court
of Appeals can appoint additional
judges to sit for regular Certiorari conferences, when there exists less than
seven (7) active members of the Court.
It is, however, only when there exists
a specific case amongst the seven (7)
judges in the regular Certiorari conference that causes at least one disqualification, that it is necessary to
examine the Maryland Constitutional
rule of the Court’s quorum of five (5).
A brief diagram of what would likely
be the Court of Appeal’s procedure is
as follows.
Judges available to Rule
on Certiorari
Petition in
Conference

# of Votes
Necessary
for Writ of
Certiorari to
Issue

7

3

6

2 or 3 or additional appointment of retired
judge to be tiebreaker

5

2

0-4 (Retired
judges then
appointed up
to seven (7)
members)

3, if full seven
(7) judges are
available

As the above diagram illustrates,
when there exists one disqualification of a judge, there are three arguments on what interpretation exists
of the statute governing Certiorari
Petitions. That it takes: two votes for
Certiorari to be granted; three votes
for Certiorari to be granted; or when
two votes exist in favor of Certiorari on
a Petition with one judicial disqualifi-

cation, that the preferred Rule for the
Court of Appeals would be under this
peculiar circumstance to appoint a
single retired judge to break the
deadlock. However, should there be
two Court of Appeals judges disqualified from ruling on the
Petition for Writ of Certiorari, only one
outcome is permitted and makes sense
under the Maryland Constitution and
Courts and Judicial Proc. § 12-203—
that it takes two votes of judges in
order for Certiorari to be granted.
The Maryland Constitution and
statutory authors, took great care in
their language to ensure a fair system that fully encompassed the possibility that judges would be disqualified from Certiorari petitions.
By the Court of Appeals examining
this issue, either by a Petitioner
explicitly requesting Certiorari on
the issue and granting Certiorari,
or otherwise publicly stating the
Court’s Rule on judicial disqualifications at Certiorari Conferences,
perhaps that will incite Congress
and the Supreme Court of the
United States to examine or take
similar measures that Maryland
already has codified and enacted
(but arguably is not being followed)
in their examination of disqualifications during Certiorari conferences.
Still, the careful legal practitioner
should be aware of the potential
that their Petition is subject to a
judicial disqualification and supermajority vote that can possibly be
remedied only by seeking Certiorari
directly on this issue with the Court
of Appeals of Maryland.
By Michael Wein
Mr. Wein is an attorney in Greenbelt
whose practice concentrates on appellate, civil, and criminal litigation. He can
be reached at weinlaw@hotmail.com.

Division of Fees with Out-of-State
Your inquiry states you are a newly
admitted attorney to the Maryland
Bar. You indicate that since you
speak Chinese, there are several
attorneys admitted in New York, but
practicing in Maryland (dealing with
mostly immigration cases) who have
approached you to work on Maryland
cases that they could not accept. You
have several questions relating to
that potential relationship.
You ask whether you can accept
cases from those New York attorneys if they interview clients, and
sign agreements with the clients
on your behalf when you are not
present and, if not, would it legitimize the situation if these New York
attorneys made you “of counsel” to
their firms. You ask whether there
would be paperwork that the New
York attorneys need to prepare to
have you as their “of counsel”.
You ask whether you can have
a fee arrangement of one-third or
one-half, with these New York
attorneys while their involvement
with the case primarily consists of
interviewing the clients. If not, can
these New York attorneys work on
the case with you, such as drafting legal documents and conducting legal research. You ask whether
you would need to disclose your fee
arrangements with the New York
attorneys to the clients.
Lastly, you inquire as to wheth-

er you may be involved with nonChinese speaking Maryland attorneys who occasionally approach you
to be involved in their cases when
they have Chinese-speaking clients.
You ask whether you can have a fee
arrangement with these Maryland
attorneys, such as one-third or onehalf, if your involvement consists of
tasks, such as being the interpreter,
collecting information and advising
the clients in their native language.
Your inquiry raises several
issues which are disturbing to the
Committee. Your introductory paragraph indicates that the attorneys
that you are dealing with are admitted to practice law in New York,
but are “practicing in Maryland”
dealing “mostly with immigration
cases”. If these attorneys are actually
practicing law within the State of
Maryland, they are involved in the
unauthorized practice of law in violation of Rule 5.5(a) of the Maryland
Lawyers’ Rules of Professional
Conduct. Your assistance to any of
these attorneys, who are not members of the Maryland Bar, to aid
them in performing activities that
constitute the unauthorized practice of law in the State of Maryland
would constitute a violation on your
part of Rule 5.5(b). Rule 5.5 states as
follows:
A lawyer shall not:
(a) practice law in a jurisdic-

tion where doing so violates the
regulation of the legal profession
in hat jurisdiction; or
(b) assist a person who is not a
member of the bar in the performance of activity that constitutes the unauthorized practice
of law.
If these attorneys are actually practicing law in Maryland, you may not,
ethically, associate with them in any
manner and you would, in fact, have
a duty to report their unauthorized
practice of law under Rule 8.3
Assuming that you have misstated the fact that they are actually
practicing law within the State of
Maryland, and assuming that they
have approached you to work on
Maryland cases that they could not
accept because they are not admitted in Maryland, the Committee will
attempt to answer the remainder of
your questions.
Your questions revolve around
the arrangements that you may enter
into with these clients and your rights
and duties regarding the sharing of
fees with the New York attorneys.
The Committee refers you to Rule
1.5 which governs matters relating
to fees. Rule 1.5(e) provides:
(e) a division of fee between
lawyers who are not in the same
firm may be made only if:
(1) the division is in the proportion to the services performed
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by each lawyer or, by written
agreement with the client, each
lawyer assumes joint responsibility for the representation.
(2) the client is advised of and
does not object to the participation of all the lawyers
involved; and
(3) the total fee is reasonable.
The client must be advised of, and
consent to, the participation of all
the lawyers involved and the total
fee must be reasonable. You may
divide the work with the New York
attorneys provided those New York
attorneys are not practicing law in
the State of Maryland and the fee
division does not violate Rule 1.5(e).
The client must be made aware of
the relationship between you and
the New York attorneys.
This Committee has previously
issued many opinions regarding the
sharing of fees between attorneys.
We particularly cite you to Ethics
Opinion 93-38 which addresses
the division of fees with an out-ofstate lawyer and also addresses the
issues of joint responsibility and the
unauthorized practice of law. That
opinion also reviews the interrelationship between Rule 5.1 (responsibilities of a partner or supervisory lawyer) and 8.5 (jurisdiction)
of the Maryland Lawyers’ Rules of
Professional Conduct.
You also ask some questions
regarding your entering into an “of
counsel” relationship with the New
York attorneys. This Committee has,
in the past, addressed the meaning
of that relationship. We would cite
you to our previous opinions as follows: 87-37, 94-49, 96-33, 96-49 and
97-02.
The Committee is not in a position
to opine on the propriety of such an
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“of counsel” relationship under New
York ethical rules which must also
be considered.
Your last question regards your
providing interpreter services for
Chinese speaking clients of other
Maryland attorneys. Once again, Rule
1.5 would control any fees that you
charge. If the fees that you would be

The

charging are not for legal services, but
are merely for interpreter services, it
is the opinion of the Committee that
the charge for such services would
have to be in line with the charges for
similar services provided by other
interpreters.
The Ethics Committee
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Communication
(Maryland Lawyers’ Rule of
Professional Conduct 1.4 referred to
herein as MLRPC)
I thought it might be time to
revisit this rule. A violation of that
rule (often coupled with others) has
appeared in many discipline cases
authored by our Court of Appeals.
One will find doing an internet
search that there are multiple examples of how the rule is applied to
misconduct.
The rule is self-dissecting. It
requires the following: Note the
brackets refer to the Terminology
section of our MLRPC.
1. The lawyer shall inform a client
of any decision or circumstance with
respect to which a client’s informed
consent is required. [“Informed consent” is an agreement by a client to
a proposed course of conduct after
the attorney has communicated adequate information and explanation
about the material risks of and any
reasonably available alternatives to
the proposed course of conduct] An
additional consideration is how an
attorney must act when dealing with
a client with diminished capacity.
2. Keep the client reasonably
informed about the status of the client’s legal matter. [“Reasonable” or
“reasonably” when used in relation
to conduct by a lawyer denotes the
conduct of a reasonable prudent and
competent lawyer].

3. Promptly comply with reasonable requests for information.
[Bear in mind that with today’s cell
phones, e-mails, and Blackberry,
those reasonable requests pose a
challenge for the attorney. Recently
one attorney responded to our office
with over 200 e- mails to him from
his client).
4. Consult with the client about
any relevant limitation on the lawyer’s conduct when the lawyer
knows that the client expects assistance not permitted by the MLRPC.
(I refer you to Rule 1.2).
5. Explain a matter to a client to
the extent reasonably necessary to
permit the client to make informed
decisions regarding the representation. (At an ABA professionalism
conference in May, 2009 there was a
discussion about two public defenders who were told, in confidence,
that he had committed the crime of
which another had been convicted
and the client had advised them
that only after his death could they
reveal that information. Some consideration is now being given to
whether another exception to the
confidentiality rule should be part of
the 1.6 rule.)
There are greeting cards which
begin “I love you, let me count the
ways...” I will illustrate some of the
disciplinary cases from other states
which demonstrate some of the ways

in which this rule can be violated.
In the Matter of Berl, 560 A.2d 1009
(1989) a public reprimand issued to
Mr. Berl. He violated 1.4 by failing
to advise his client of the Delaware
limitation on an attorney’s fee in
medical malpractice cases.
Kentucky Bar Association v. Lampe,
183 S.W. 3d 17l (2006) a suspension
of 120 days was the sanction. Mr.
Lampe was hired to re-open a workers compensation case before the
limitation for doing so expired. He
did not do so and was found to have
violated those sections of the rule ,
by failing to keep his client reasonably informed about the status of her
matter and failing to comply with
reasonable requests for information
by the client.
In the Matter of Francis, 79 P.3d
1285 (2003) this Kansas attorney was
suspended for a year. He violated
1.4 when his client ,in a personal
injury matter, and the PIP carrier
each requested information on the
status of the settlement. The communication lapse, failing to return
phone calls and letters was accompanied by an additional violation,
failing to advise the client his fee
could be reviewed, led to the sanction imposed.
In the Matter of Potter, 112 P.2d 936
(1998 Kansas) Mr. Potter was the subject of four complaints. He failed to
file a bankruptcy and advise the cliJanuary 2010
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ent. He failed to prepare a Qualified
Domestic Relations Order and did
not respond to many telephone calls
from the client. In another bankruptcy representation and another
retention to prepare a deed for a client, he failed to respond to each client and failed to return fees he had
not earned when requested by the
client to do so. His response to the
investigation was that he suffered “a
severe case of procrastination.” He
was indefinitely suspended.
People v. McGarry, 175 P.3d 107
(Colorado, 2006). The Respondent
failed to cooperate with the disciplinary investigation and was suspended
pending a final hearing. He did not
appear for the final hearing and it
was found that he filed two lawsuits
for an elderly client, allowed each to
be dismissed when no further action
was taken, and he failed to advise
his client about her legal matter.
In addition to the 1.4 violation, 1.3
(diligence) also was violated. Using
the ABA sanction standards a two
year suspension issued.
In re charges of Professional
Miscoduct, 690 N.W.2d l716 (Minn.
2005) the attorney is not named but
was “admonished.” He had been
retained and paid by a client to determine if she had a viable malpractice
case against another attorney. The
respondent completed the analysis
in 2000 but never communicated
his findings to the client despite her
many requests. When he finally did
in 2003, he said he would only pursue the matter, in which he had concluded had little chance of success,
if he was paid an additional hourly
fee. The court stated that “...we have
previously held that an attorney’s
‘failure to communicate adequately
the status of the [client’s] claim,
62
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his misrepresentations concerning
their status, and his failure to advise
the client of the reasons for the
delay in resolving the claim ***violated Rules 1.3 and 1.4(a)...” The
client had moved but re-surfaced.
The respondent claimed he had no
duty to try and locate his client and
there was no “rush” since the statute of limitations had not run. His
defense was his “increased workload.” Respondent had fought the
sanction the discipline counsel had
imposed and the court confirmed,
indicating however, that had not
discipline counsel agreed to impose
an “admonition” a greater sanction
recommended by discipline counsel
would have been proper.
When there are multiple violations
of this rule, coupled with violations
of competence and diligence, disbarment is the appropriate sanction.
See: In Re: Frank, 885. S. W. 2d 328
(Missouri, 1994).
A failure to return requested
records, a violation of this rule,
was one rule violation found
in Richmond’s Case, 904 A.2d 684
(N.H. 2006).
Cases from Arizona and Idaho
were also reviewed for sanctions for
violations of this rule.
I indicated that our Court of
Appeals has confirmed violations of
this rule in several cases. See: AGC
v. Lee, 903 A.2d 360 (2006); AGC v.
Cassidy, 766 A.2d l632 (2001); AGC
v. Drew, 669 A.2d 1344 (1996); AGC
v. Dunietz, 795 A.2d 706 (2002); and
AGC v. Harris, 810 A.2d 457 (2002)
among others.
I have said in my past articles, “step
into your client’s shoes” and realize
how important their legal matter is
to them. It is not too much to require
an attorney to communicate with a

client, truthfully and promptly. Even
the delivery of bad news is better
than no news if that be the case. It
is the unknown that causes anxiety
among for many clients.
Melvin Hirshman
Bar Counsel
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