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Now About
that Chalet in

Grenoble?
International Estate Planning
By Deborah A. Cohn

Y

ou just took a call from your client, a U.S.
citizen, who was equal parts confused and
concerned. His mother died and left him a ski

chalet and bank account in Grenoble, France. What are
the implications? Which country’s tax and inheritance
laws apply? How do you advise your client?
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International estate planning
issues arise in a wide range of situations. Perhaps your client is one
of the more than 20 million nonU.S. citizens who live in the United
States. Perhaps she is the beneficiary of a foreign trust or wants to
name foreign beneficiaries, trustees
or executors in her own estate plan.
She may even be a U.S. citizen who
owns that chalet and bank account
in France.
The range of possible issues is virtually limitless. Some arise because
several foreign countries do not recognize trusts. This can wreak havoc
with typical U.S. estate tax planning
in which currently up to $3.5 million
of assets can be sheltered from estate
taxes through the use of a “bypass”
trust for the surviving spouse. In
addition, your client may not be permitted to transfer foreign real estate
in trust. And distributions from a
testamentary trust to a foreign beneficiary may be subject to higher
foreign inheritance tax rates than
would outright distributions
Whether or not a trust is involved,
your client may not be allowed to
leave certain foreign assets to a surviving spouse. Forced heirship laws
of many civil code countries, such as
France, may require that a portion
of the assets pass to children, leaving the surviving spouse only the
use of the property during his or her
lifetime. In the U.S. one cannot easily disinherit a spouse, but in certain
foreign countries one cannot easily
disinherit the children.
Determining which country’s laws
will apply is tricky. A foreign country’s rules may direct that U.S. law
be applied, while U.S. law may refer
back to the laws of the foreign country. Moreover, U.S. tax compliance
rules in the international arena are
6
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onerous and complex. This article
cannot address all the international
estate planning issues that can arise.
It will, however, deal briefly with
some common issues and pitfalls,
and a companion article in this journal will discuss a few tax issues. (See,
Marcotte, Jr. Paul A., “Mon Dieu! –
Your Client Is Now the Beneficiary of
an Offshore Trust” in this issue).

A Few Basics: Residence,
Domicile and Situs
A preliminary consideration whenever developing an estate plan is
whether your client is subject to U.S.
estate taxes. A U.S. citizen, whether
or not living in the U.S., is subject
to U.S. estate taxes on worldwide
assets. With a non-citizen, however, one must determine the client’s
“domicile.” Non-citizens domiciled
here (i.e., U.S. residents for estate
tax purposes) are also subject to U.S.
estate taxes on worldwide assets and
have the same $3.5 million exemption as U.S. citizens. Non-citizens
who are not domiciled in the U.S.
(“non-resident aliens” or “NRAs”)
are subject to U.S. estate taxes only
on their U.S. situs assets but enjoy
only a $60,000 exemption.
Determining situs is too complex
to cover fully here, but this article provides some guidelines. Real
estate and tangible personal property located in this country will usually have a U.S. situs. Certain assets
that one might think would have a
U.S. situs, e.g., demand deposits in
U.S. banks, securities in U.S. corporations, and life insurance policies issued by U.S. carriers, do not.
These exceptions are designed, inter
alia, to encourage NRAs to invest in
this country.
The Internal Revenue Code
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(“Code”) does not indicate whether
partnerships and limited liability
companies organized in the U.S. will
have a U.S. or foreign situs. The situs
rules for gifts, moreover, differ from
those for transfers at death, creating
some significant planning opportunities. For example, an NRA’s transfer of stock issued by a U.S. corporation gives rise to a U.S. estate tax
liability but not a gift tax.
Bilateral gift and estate tax treaties may change the applicable situs
rules. The U.S. has a large number of bilateral income tax treaties
but has only sixteen gift or estate
tax treaties. See, Cohn, Deborah
A. “Foundations for International
Estate Planning, Beyond QDOTs:
International Estate Planning for a Flat
World,” (Maryland Institute for the
Continuing Professional Education
of Lawyers 2008).
“Domicile” means the place
where a person last resided and
intended to stay permanently: it
involves both physical presence and
intent. Treas. Reg. §20.0-1(b); Estate
of Paquette v. Comm’r, 46 T.C.M.
(CCH) 1400 (1983). Being a permanent resident (i.e., having a green
card) is relevant, but not conclusive,
in determining whether a person
intended to remain in the U.S. permanently. Similarly, the G-4 visa,
often held by foreign nationals who
have come to work at international
organizations, does not preclude
the employee from being treated as
domiciled in the United State. Elkins
v. Moreno, 435 U.S. 647 (1978); Toll v.
Moreno, 458 U.S. 1 (1982); Rev. Rul.
80-363, 1980-2 C.B. 249.
Domicile is distinguishable from
“residence,” which is primarily an
income tax concept. Absent green
card status, U.S. residence is generally
determined based on the number of
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days per year a person is physically
present in the United States. A person’s residence and domicile need not
be identical, and an individual may be
a U.S. resident for estate tax purposes
but not for income tax purposes.
Domicile is relevant principally
for two purposes. First, the law of a
person’s domicile will, subject to certain exceptions, govern many issues
relating to the disposition of his or
her estate. Typically, but not universally, the law of domicile governs
the disposition of personal property
(e.g., bank accounts and securities),
while the law of physical location or
“situs” governs the disposition of
real property. Characterizing property outside the U. S. as real or personal can be difficult, particularly in
certain civil law countries. Second,
domicile is one basis certain countries use for imposing inheritance,
gift or estate taxes. Other bases may
include residence, situs of assets
and citizenship.

Planning from Only
a U.S. Perspective

Basic Succession
Law Concepts
The succession law of most U.S.
states, the U.K. and many British
Commonwealth countries is generally based on common law principles. In contrast, the succession
law of much of continental Europe
and the countries with legal systems influenced by those powers are
based on civil law principles.
One major difference between
common and civil law jurisdictions
is the right of surviving family
members to a share of the estate of
a deceased spouse or parent. In the
U.S., statutory law often allows the
surviving spouse to opt for an elective share and, thus, override the
decedent’s will, but does not pro8
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vide similar to protection for children. Public policy in civil law countries takes the opposite approach.
Statutes in those jurisdictions, codified in forced heirship rules, often
favor children over spouses.
Typically, the decedent’s children
are afforded a certain percentage of
the estate, the spouse is afforded the
use of certain property during his or
her lifetime, and the decedent’s will
can dispose of only that part of his
or her estate not allocated by law to
the children.
A second major difference is that
civil law countries often do not utilize a probate process for payment of
creditors and distributions to heirs
or beneficiaries. Rather, the decedent’s assets may pass directly to a
“community of heirs” who arrange
distribution among themselves and,
if they accept an inheritance, become
liable for the decedent’s debts, even
in a bankrupt estate.

The most common mistake made by
the practitioner who is not familiar
with international estate planning is
designing the estate plan solely from
the U.S. perspective. By failing to
take into account relevant foreign
laws, the lawyer may create significant problems overseas. While this
problem can arise in many contexts,
perhaps the most frequent is the
inappropriate use of a revocable trust
or testamentary trust.
Assume your client, a U.K. national, is living in Maryland but is not
domiciled in the U.S. for estate tax
purposes. You use a revocable trust,
rather than a will, as the primary
estate planning vehicle in order to
minimize the assets passing through
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Maryland probate. Your client transfers her home in Bethesda and her
U.S. bank accounts to the trust and
later moves to London.
She sells her Bethesda home and
deposits the proceeds in her London
bank account. She closes her U.S. bank
accounts and reinvests the proceeds in
equities in European corporations. All
of her assets remain titled in her revocable trust, and since she is an NRA,
you expect all her assets will qualify
as non-U.S. situs assets, resulting in no
federal estate tax.
Later, you read Code Section
2104(b) and discover that property
the decedent transferred, by or otherwise, will have a U.S. situs if the
property was situated in this country
either at the time of transfer or at the
time of death. Your client should terminate the U.S. revocable trust when
she returns to the U.K. The likelihood
that she consults you before leaving
the U.S. is minimal. As a result, your
initial recommendation of a revocable trust may not have been in her
best interest.
The second common U.S.-centric
mistake is passing in trust personal
property for a foreign beneficiary
or foreign real estate for any beneficiary. In certain circumstances,
using trusts creates no problems.
But, many jurisdictions do not recognize trusts and have no domestic
law of trusts. Additionally, Germany
imposes higher tax rates on inheritances in trust compared with outright distributions.
The Convention on the Law Applicable
to Trusts and on Their Recognition
(July 1, 1985, 1664 U.N.T.S. 28620 to
28634) tried to provide for the validity of common law trusts in civil law
countries. The Convention, however,
has not obtained a significant number of signatories. Moreover, the
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Convention allows signatory countries to reserve several substantive
sections, undermining the goal of
encouraging recognition of common
law trusts. More recently, several
civil law jurisdictions have shown
greater acceptance of trusts created
by non-residents in common law
countries, even though those civil
law jurisdictions still do not recognize domestic trusts.

Single Will or Several:
The Debate Continues
If your client owns property in more
than one country, you will need to
consider whether he or she should
have a single will applicable to world10
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wide property or separate wills for
each country. There are good arguments to support both approaches,
and equally competent professionals
may provide different advice.
Multiple wills increase expense
and complexity. The various wills
need to be coordinated to ensure
that one does not revoke the other,
that the provisions are mutually consistent, and that the wills,
taken together, dispose of all of the
client’s assets. Indeed, a foreign
will may have to be produced in a
U.S. probate proceeding to demonstrate that the foreign will did not
revoke the U.S. will. Using separate “situs” wills creates several
advantages: probate administra-
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tion does not need to be coordinated among multiple jurisdictions,
coordination among competing
legal systems becomes unnecessary, and the formal requirements
of an international will not need to
be satisfied.
Among the issues that need to
be addressed in connection with
an international will are formal
validity, substantive validity (i.e.,
compliance with local succession
law), and authenticity.

International Wills Help
Establish Formal Validity
Most states in this country recognize
the formal validity of wills executed
in another state if the formal require-
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ments of a will were satisfied in the
jurisdiction in which the will was
signed. Problems can arise, however, when trying to have wills accepted as valid as to form in another
country. International conventions
address the issue of formal validity
and reduce the need for multiple
wills. The Washington Convention
(also known as the Convention
Providing a Uniform Law on the Form
of an International Will (October 26,
1973, Hein’s No. KAV 2317) sets
out requirements that, if satisfied,
ensure recognition as to form by
the signatory countries. Moreover,
under traditional conflicts of laws
rules, the Convention can often
apply in non-signatory countries.
Plantard, Jean-Pierre, “Explanatory
Report on the Convention Providing
a Uniform Law on the Form of
an International Will,” Uniform Law
Review (1974).
The Convention provides that a
will shall be valid as to form, irrespective of the place where it is
made, the location of assets, or the
nationality, domicile or residence of
the testator, if it is made in the form
of an international will that meets
several requirements. The principal
difference from a purely domestic
will is that an international will
must be witnessed by a person
authorized by state law to act in
connection with international wills
in addition to the normal requirement for two witnesses. In addition,
the Convention specifies certain formalities that create uniformity but
that are not required to establish
formal validity.
The United States has signed
but not ratified the Washington
Convention. Some states have adopted
the Uniform International Wills Act,
effectively adopting the provisions
12
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of the convention. The District of
Columbia and Virginia, for example,
have enacted such legislation, but
Maryland (as of 2009) has not.
The Convention on the Conflicts
of Laws Relating to the Form of
Testamentary Dispositions (Oct.
5, 1961, 510 U.N.T.S. 176), which
preceded the Washington Convention,
resolved the formal validity issue
through a uniform choice of law rule,
rather than a uniform substantive
procedure. Although the U. S. is not
a party to this Hague Convention,
several states have accepted its choice
of law rules to address the formal
validity of a will.

Conflicts of Laws – The
Difficulty of Establishing
Substantive Validity
The Convention on the Law Applicable
to Succession to the Estates of Deceased
Persons (Aug. 1, 1989, 28 I.L.M.
146), which was designed to resolve
conflicts of laws problems, has not
won wide acceptance. The public
policy differences between forced
heirship jurisdictions and common
law jurisdictions have proven too
significant.
The substantive validity of the
dispositive provisions of a will, thus,
depends upon conflicts of laws rules
in both the U. S. and the foreign
jurisdiction. The result in certain
jurisdictions may depend upon the
type of property involved and the
nationality or domicile of the decedent. Resolving these conflicts is
inherently complex.

Authentic or Bogus? –
Establishing Authenticity
Demonstrating the authenticity
of the will was simplified by the
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Convention Abolishing the Requirement
of Legalization for Foreign Public
Documents (Oct. 5, 1961, 527 U.N.T.S.
190). This Convention allows the
government of one jurisdiction to
use a standard certificate, called an
apostille, to authenticate the signature of the government official
attesting to the authenticity of the
document and the capacity in which
the official has acted. For non-signatory countries, the authenticated will
to which the apostille is attached
must be further authenticated by the
U.S. Department of State.

Conclusion
The issues that can arise in an international estate plan are varied and
complex. This article discussed just
a few of the non-tax planning and
administration considerations when
a client or beneficiary is not a U.S.
citizen or when the estate or trust
includes foreign assets. Depending
upon the values at stake, your clients may wisely choose not to spend
the money to resolve all of the legal
problems raised in the planning context. However, as their attorney, you
need to alert them to these issues and
advise them how best to proceed.
Ms. Cohn, a partner in the Bethesda
law firm Paley Rothman, practices in
the firm’s Estate Planning, Estate/Trust
Administration, Tax and Retirement
Plan Departments.
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Trust WarsClashes Between
Trustees and
Beneficiaries
By Richard L. Lyon and Kevin M. Murphy

T

he use of trusts in estate plans has grown exponentially in recent decades. Trusts are often used as “will
substitutes”, transferring assets outside of probate.
With this rising popularity of trusts has come an increase
in trust disputes and litigation. We will focus here on one
category of such trust disputes, those arising between beneficiaries and trustees, and primarily those which are related
to trust administration. The question posed is this: Are there
reasonable ways for the settlor of a trust to effectively reduce
the likelihood of clashes between disgruntled or litigious
beneficiaries and the trustee(s)? We believe the answer is a
qualified “yes”.
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Trusts and the
Role of the Trustee
The trustee’s job, particularly in a
testamentary scenario, is not an easy
one. The trustee has fiduciary duties
to the beneficiaries and must seek to
implement what the trustee believes
was the settlor’s intent. MercantileSafe Deposit & Trust Co. v. Purifoy
280 Md. 46 (1977). But, because trust
settlors cannot anticipate all future
circumstances, and cannot always
predict how various beneficiaries
will react, trustees are often exposed
to conflicts. Beneficiaries who are
frustrated or disappointed (justifiably or not) have ample opportunities to object to the action or inaction of a trustee. And, where the
beneficiary is angry and determined,
that beneficiary can cause significant
distress for the trustee, as well as
costs, fees and harm to the trust and
other beneficiaries.
But, trustees are not without remedies. Maryland statutes and rules
address, in a patchwork fashion,
the nature of trusts and the role of
the trustee, in Titles 14 and 15 of
the Estates & Trusts Article and
elsewhere. When there is conflict
or uncertainty, a trustee can file a
Petition in a Circuit Court, asking
the Court to assume jurisdiction of
the trust, for all or only limited
purposes, including interpretation
of trust provisions and approval of
planned distributions and accounts.
See Maryland Rules 10-501 and
10-706 through 10-710.
And, Maryland courts have developed a body of law applicable to trust
disputes that, although not comprehensive, provides guidance and certain general principles. The following
sections of this article discuss some
specific trust provisions that may help
avoid or limit disputes between trust16
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ees and disgruntled beneficiaries, the
current state of Maryland law in such
situations, and some ideas on where
the law may further develop.

Exculpatory Clauses
One effective tool that is sometimes
used by settlors to protect their designated trustees from potential claims
is the exculpatory clause, i.e. a clause
that relieves the trustee of liability
under certain conditions. In Maryland,
a trust instrument may expressly limit
the liability of the trustee to circumstances like “gross negligence” or
“intentional misconduct”. See Jacob v.
Davis, 128 Md. App. 433 (1999). Such
limiting language in a trust is generally found to be enforceable, unless
(a) the limits are so broad as to be
considered against public policy (e.g.
excusing “intentional misconduct”,
which is fundamentally at odds with
the trustee’s fiduciary duties), or (b)
the liability limitation language was
inserted into the trust as a result of
the trustee’s abuse of a confidential
relationship with the settlor. Sullivan
v. Mosner, 266 Md. 479 (1972).
While limiting the trustee’s potential liability will certainly not eliminate many forms of trust litigation, it
can go a long way toward reducing the
leverage that disgruntled beneficiaries
may seek to exercise over a trustee.
On the other hand, the settlor must
carefully consider whether he or she
wishes to give the trustee such broad
protection, as it could potentially be
abused by a trustee. In most cases, settlors do understand the importance of
careful selection of the person(s) who
will serve as trustee, and most often
the selection is well made. But, when
a family member is selected as trustee
and given broad discretion, especially
when that person is also a beneficiary,
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the opportunity for abuse of the position arises, as well as the perception
(rightly or wrongly) of other family
members that the trustee role is being
abused. So, the exculpatory clause is
not right for all trusts, but is certainly
worthy of consideration.

Forfeiture or
Fee Shifting Provisions
Maryland law provides that a testator may include a provision in a
will, known as an In Terrorem provision, that penalizes a legatee if he or
she challenges unsuccessfully the will
or institutes other proceedings in an
estate. However, in Estates and Trusts
Article §4-413, the General Assembly
determined that when a beneficiary
challenges a will that includes such
a provision, with “probable cause”
to do so, the provision is void. By
its terms, §4-413 does not mention
or expressly apply to use of an In
Terrorem provision in a trust. But,
because no Maryland case has construed §4-413, the scope of the statute
may be open to some debate.
In an inter vivos trust, an In Terrorem
provision may be enforceable, without the probable cause “escape hatch”
applicable to wills under §4-413. If so,
then any unsuccessful challenge to the
trust by a beneficiary may void that
beneficiary’s distributive share. That
may pass muster if the In Terrorem
provision is limited to challenges to
the creation or the terms of the trust
(e.g. suits arguing that the settlor
lacked the mental capacity to validly
create the trust, or that undue influence was practiced upon the settlor
which invalidates the trust). However,
if the In Terrorem clause in either an
inter vivos or testamentary trust is so
broad as to arguably cause forfeiture
of a beneficiary’s share for in any way
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challenging the trustee’s administration of the trust, that may well run
afoul of the basic principle behind a
trust that: “[a] settlor who attempts
to create a trust without any accountability in the trustee is contradicting
himself. . . . If the court finds that the
settlor really intended a trust, it would
seem that accountability in chancery
or other court must inevitably follow
as an incident.” G. Bogert, Trusts and
Trustees §974, at 467 (2nd ed. Rev. 1983).
See also 23 ALR 4th 369, “Validity And
Enforceability Of Provision Of Will
Or Trust Instrument For Forfeiture
Or Reduction Of Share Of Contesting
Beneficiary”, for an excellent survey
of these issues.
Given the competing interests
of trying to limit disputes between
trustees and beneficiaries, yet maintaining the integrity of the trustee’s
fiduciary duties, how can the settlor
properly try to avoid suits against
the trustee? Of special concern are
beneficiaries who are to receive lesser
shares, and who therefore may seek
to pursue disruptive claims, despite
an In Terrorem clause, based on the
theory that “I have nothing to lose
and everything to gain”.
To this end, trust draftsmen may
consider a provision in a Trust which
is broader than, and perhaps combined with, an In Terrorem provision.
Consider the following example:
I hereby instruct, direct and
authorize my trustee to deduct
from the distributive share due
any beneficiary, the costs and
expenses, including attorneys
fees, expert witness fees and court
costs, incurred by or for the trust,
because of the following actions
or behavior of such beneficiary:
(insert list of actions that will cause
fee and cost deductions, e.g. pur18
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suit of court proceedings to interpret
the trust terms, remove the trustee,
or challenge distributions or partial
distributions from the trust, if the
beneficiary is unsuccessful in making
such claims in court). I so instruct
my trustee because I do not wish
for innocent and cooperative beneficiaries to suffer or bear the costs
and expenses which are caused
by a non-cooperating beneficiary
who is challenging, obstructing or
thwarting the effective administration of the Trust.
The idea is to shift the burden of
fees and expenses to a beneficiary
who is unreasonable or obstructionist, while preserving the beneficiary’s
rights to receive relevant information
about the status of the trust and any
planned distributions. In order to fully
retain the basic rights of a beneficiary,
especially the right to receive information, the settlor should probably add
language that says the fee and cost
shifting provision would not apply to
actions to force a trustee to provide
an annual accounting or to take some
other act that is mandated by specific
statute, rule or other trust instrument.
While provisions like the example
above grant considerable power to a
trustee that could be abused, there are
other options for protecting against
abuse by the trustee. For example, the
clause could include a final sentence
that reads:
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Notwithstanding the above provisions of this clause, any beneficiary may petition to remove
a trustee without invocation by
the trustee of the above stated
cost and fee deduction provisions,
but I direct that if the petitioning
beneficiary does not establish a
breach of trust or fiduciary duty

by the trustee in that proceeding,
then the trustee shall at that time
apply the cost and fee deduction provisions to the distributive
share of the challenging beneficiary as described above.
In the absence of such fee and
cost shifting provisions in the trust,
the trustee may seek an award of
fees and costs under Maryland Rule
1-341, for bad faith or meritless
litigation attacks by a disgruntled
beneficiary. Courts have been more
receptive to this argument in the
trust context because of the harm
to the innocent, non-objecting beneficiaries. If such fees and costs are
awarded under Rule 1-341, the trustee can then file an accounting and
seek judicial approval for the trustee
to charge those awarded fees against
the troublesome beneficiary’s distributive share, to the extent the
award has not been otherwise paid
to the trust by the beneficiary.

Non Judicial Resolution
of Accounts
Frequently, a trustee will request
or insist upon a Release and/or
Refunding Agreement from a beneficiary prior to a partial or final distribution of trust assets and the stating
of an account. Such an agreement
protects the trustee in the event the
disgruntled beneficiary files suit or
claims against the trustee after receiving a distribution. It also protects
the trustee in the event of the need
to require return of funds from the
beneficiary for an unanticipated and
unpaid expense (e.g. a tax obligation)
which occurs after the distribution or
partial distribution.
There is no provision in the
Maryland Code or Rules that either
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expressly authorizes or prohibits a
trustee from seeking such a Release
and/or Refunding Agreement. As a
matter of practice, trustees typically
request them. If one or more beneficiaries will not agree to a Release and/
or Refunding Agreement, then a trustee can seek a judicial settlement of
accounts and distribution, to include a
judicial discharge from liability.
Section 10-501 of the Maryland
Rules of Procedure permits a trustee
20
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(or other interested person) to file a
Petition for a Circuit Court to assume
jurisdiction of the Trust Estate and to
grant related relief. Maryland Rules
10-706, 10-708, 10-709 and 10-710 permit a trustee to file a Final Accounting
and to seek Court approval of an
account and other relief. A judicial
order approving an account should
operate as res judicata and subsequent
claim and issue preclusion. See, e.g.,
Berlage v. Boyd, 206 Md. 521 (1955).
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Section 817 of the Uniform Trust
Code (“UTC”) states that if a beneficiary fails to object within 30 days to
proper notice from the trustee of proposed distribution of the trust assets,
then the beneficiary’s right to object
is terminated. However, Maryland
has not adopted the UTC (21 states to
date have adopted it). Although that
mechanism is not adopted by statute
or rule in Maryland, practitioners
may wish to specifically include such
language in trusts as a means of garnering some protection.
Additionally, if a settlor wants
more protection for the trustee against
unreasonable objections by “rogue
beneficiaries”, it might be useful to at
least consider the insertion of a trust
provision that authorizes the trustee
to withhold distribution from a beneficiary of his distributive share if he
unreasonably fails to sign a release of
the trustee. To insure that the trustee
does not overreach, such a provision
should require that the trustee provide a proper trust accounting with
the release. It should also provide that
the beneficiary does have the right to
file a court challenge of the proposed
distributions, but the cost and fee
shifting provisions discussed above
could be used to charge the trustee’s
legal fees and costs against the litigating beneficiary if he does not prevail.
If such provisions were used, then
one should also define what happens
if a beneficiary fails to sign the release,
but also does not challenge in court
– e.g. if neither occurs within x days,
that beneficiary’s share shall be redistributed to the other beneficiaries. If
the settlor wishes to include protections for the beneficiaries, perhaps a
provision could also be included that
a trustee who wrongfully requires a
release without providing an appropriate disclosure and accounting or

who has otherwise breached a fiduciary duty shall be held accountable for
such wrongful demand for a release.
Case law generally allows the settlor considerable leeway to include
trust terms that will protect the trustee to a reasonable extent. However,
there are limits. In an interesting
recent case from Illinois, the court
held invalid a trust provision that
said approval of a final accounting
by a majority of beneficiaries released
the trustee from liability. Vena v.
Vena, 387 Ill. App. 3rd 389, 899 N.E. 2d
522 (2008). The appellate court determined that this majority approval
process did not provide effective
oversight of the trustee, and could
improperly exculpate him for breaches of trust or acts done recklessly or
in bad faith, without allowing for
court supervision.
While a settlor may place some
limits on the trustee’s potential liability, that must be balanced by
allowing beneficiaries to seek relief
from a court for wrongful acts of
a trustee in the administration of
the trust. However, the settlor who
wants to discourage (but not completely prevent) court challenges
by beneficiaries on the trustee’s
administration, should be able to
employ certain fee and cost shifting
provisions, and other limited forms
of forfeiture provisions, to achieve
that effect.

Trust Protectors
and Advisors
Another mechanism which may be
available to trustees, beneficiaries
and their counsel, and which may
serve to prevent or limit some potential litigation, is the “trust protector”
or “trust advisor”. A trust protector
or advisor is “any person, other than

a trustee, who under the terms of the
trust, and agreement of the qualified beneficiaries, or a court order
has a power or duty with respect to
a trust”. UTC Section 808. The advisor or protector can be granted the
power to review and approve trustee
reports or accountings, the power
to remove a trustee or co-trustee for
specified reasons and appoint a successor, and/or the power to veto or
approve a trustee’s action or inaction in making distributions or other
related decisions.
Such a mechanism may help to
avoid litigation in some situations.
For example, a trust advisor may be
authorized to break a deadlock among
co-trustees. The trust advisor may also
be authorized to remove and replace a
trustee, which is often the only power
given to a trust advisor. That power
provides a person who can potentially intercede between a trustee and
beneficiary in conflict, and in essence
mediate a resolution. An independent and well-respected trust advisor
may be especially effective where the
trustee is a family member and/or a
beneficiary of the trust.
But, keep in mind that Maryland
has no specific statute or case law
approving the use of a trust advisor
or protector. Nevertheless, the specific authorization of this in the UTC
may be persuasive for a Maryland
court in the right situation. While
a trust protector or advisor is not a
trustee, it nonetheless appears that
such a protector or advisor must
act in good faith and is subject to at
least some fiduciary standards. See
UTC §808.

Trust context is gaining momentum.
Currently, trustees and beneficiaries
do mediate disputes but such efforts
are generally voluntary with the
exception of court orders which direct
mediation. As of July 1, 2007, Florida
adopted a statute which expressly
authorizes mandatory arbitration
clauses in wills and trusts. Florida
Statute 731.401. Maryland does not
have such a provision. Only time will
tell if the Florida statute is a valuable
initiative and worthy of adoption.
But, it is food for thought in the trust
drafting process.

Conclusion
Disputes and litigation between
trustees and disgruntled beneficiaries are too common. The substantial legal fees and costs of such
disputes drain the potential trust
shares of the non-litigating beneficiaries and many times thwart the
settlor’s intent. Trust settlors should
carefully consider this, and draft
trusts to avoid or minimize the burden, angst, and cost of such disputes. Care should be taken in the
trust drafting process to consider
the choice of trustee(s), the nature
of beneficiaries and any inequality
in distributions. Then, examine the
options for use of trust provisions
that could discourage later litigation,
while still maintaining the trustee’s
proper fiduciary role.
Mr. Lyon is a solo practitioner in Bethesda,
Maryland. He may be reached at rll@
richardlyonlaw.com. Mr. Murphy is a member of the law firm Carr Maloney P.C. in
Washington, D.C. He may be reached at
kmm@carrmaloney.com
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The idea of arbitration or mediation of disputes in the Estate and
September 2009

Maryland Bar Journal

21

22

Maryland Bar Journal

September 2009

Mon Dieu!

Your Client is Now the Beneficiary
of an Offshore Trust
COMPLIANCE REQUIREMENTS FOR U. S. CITIZENS
INHERITING OFFSHORE TRUST STRUCTURES –
COMMON TRAPS AND PITFALLS
By Paul Marcotte
Your client, Jean-Paul, just learned that a relative in
France (Uncle Pierre) has died leaving him the sole beneficiary of the Gemini Trust. Jean-Paul, although born in
France, came to the US as a student, married a US citizen
and in time, became a naturalized citizen himself. Pierre
established the Gemini Trust years ago in Jersey (one of
the Channel Islands) since France does not recognize personal trusts. This structure allowed Pierre to avoid French
forced heirship laws which otherwise limited his testamentary freedom. The Gemini Trust also allowed Pierre a
means to shield his global wealth held outside of France
from excessive taxation there, including the despised
impôt de solidarité sur la fortune, the French wealth tax.
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A private trust company in Jersey
serves as trustee. The Gemini Trust
owns bank and brokerage accounts
in a Swiss bank and some private
offshore holding companies each of
which owns a prime commercial
property in a major European city.
For purposes of this article, a “US
person” generally means a citizen or
resident alien as defined in § 7701(b)
(1)(A) of the Internal Revenue Code
(“Code”). As Jean-Paul will soon see,
the Code can greatly complicate life
for US persons with overseas activities or holdings. In particular, the
failure of US persons to comply with
various return filing requirements
under federal law can produce harsh
monetary penalties and possible
criminal sanctions. This article discusses some of the more important
of these requirements.

Foreign Bank Account
[FBAR] Reporting
The federal government has been
intensifying enforcement efforts
regarding US persons with undisclosed foreign accounts. Recent frontpage headlines detail the government’s ongoing court battle against
a prominent Swiss bank to compel
compliance with an Internal Revenue
Service (“Service”) summons seeking disclosure of the bank’s US customers. Criminal prosecutions are
now underway against some of the
account holders.
In addition to the requirement
that one indicate on Schedule B of
Form 1040 whether one has an interest in a foreign account, there is a
separate requirement outside the tax
law to report these. The Currency
and Foreign Transactions Reporting
Act (originally the Bank Secrecy
Act), 31 U.S.C. § 5314 and specifi24
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cally, 31 C.F.R. § 103.24, imposes a
requirement that US persons make
an annual report, separate from their
tax return, disclosing the existence
of foreign accounts. Reporting is
required where one has a financial interest or signature authority
and the aggregate balance of such
accounts at any time during the year
exceeds $10,000.
The purpose behind this reporting requirement is to make it easier
for the government to detect and
combat various non-tax related
criminal activities (e.g., money
laundering,
drug
trafficking,
etc.). This report is submitted on
Treasury Form TD F 90-22.1 (commonly known as “FBAR”) and is
due June 30 of each year, with no
provision for an extension. This
form is now filed with the Service,
which has been delegated overall
enforcement power, and ends up
in a central database with FinCen
(the Financial Crimes Enforcement
Network) inside the Treasury
Department where multiple law
enforcement agencies have access.
The definition of “financial
account” includes not only bank
deposit accounts, but also brokerage accounts and debit cards. The
requirement to disclose accounts
applies where one has mere signature authority over an account e.g.,
a corporate officer, a trustee or agent
under a power of attorney.
As a result of this broad application, multiple persons or entities
may be required to report the same
account. For example, if a US person
is a beneficiary of a trust (i) with an
interest in more than 50 percent of
the trust assets or (ii) receives more
than 50 percent of the trust income,
that beneficiary has to file an FBAR
for any foreign accounts of the trust.
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The trustee in turn may have a similar requirement if the trustee is a US
person or if the trust is domestic.
In the above example, Jean-Paul is
required to report any accounts held
by the Gemini Trust since he is the
sole beneficiary.
Penalties for non-compliance with
the FBAR requirements are severe.
In case of an unintentional failure to
file, the penalty is $10,000 per violation, although a reasonable cause
exception applies. If the taxpayer
intentionally fails to file, the civil
penalty is the greater of $100,000 or
one-half the account balance for each
year’s violation, in addition to any
criminal sanction. Multiple years of
non-compliance can result in total
penalties that can easily consume or
exceed the entire account balance.
Practice Pointer: When reviewing an estate planning questionnaire for a new client who
has recently immigrated to this
country, any overseas holdings, including interests in foreign trusts or prospective future
inheritances from overseas relatives, should be reviewed to
determine whether FBAR or
other reporting is required.

US Beneficiaries of
Foreign Trusts; Impact
of Throwback Rules and
Compliance Requirements
A trust where no person is considered the owner for income tax purposes (i.e., a non-grantor type trust) is
treated as conduit type entity for US
tax purposes; the trust or the beneficiary pays tax on any income/gains
generated by the trust. The statutory
mechanism for allocating this tax
burden between the trust and ben-

eficiary is distributable net income
or DNI which measures the potential
income that can be allocated (and
thus taxed) to the beneficiary. This
basic statutory framework assumes
that the trust is subject to full US
income taxation so that if income
is not distributed (or required to be
distributed) currently to the beneficiaries so that they bear the tax
burden on such amounts, then the
trust will bear the tax burden. With
an offshore trust, however, the trust
generally is not subject to US tax so
the Code provides for a special tax
regime to account for the potential
tax deferral in such circumstances.
Where a foreign non-grantor type
trust does not distribute all of its
income (including capital gains
which are included in DNI for this
purpose) on a current basis, a rather
complex and draconian set of rules
(the “throwback rules”) apply when
principal distributions are made in
later years. See generally Code §§
665-668. Without these special rules,
a later principal distribution would
not be taxable to a US beneficiary
since it normally would not carry
out prior year DNI under regular US
fiduciary tax rules. As a result, that
previously earned but undistributed
trust income would never be taxed
in the US.
In highly simplistic terms, the
throwback rules can be thought of as
treating part or all of the later principal distribution as being comprised
of this previously undistributed DNI
(an “accumulation distribution”)
and such amount is then carried
or “thrown” back to the earlier tax
years of the beneficiary when such
income was originally generated by
the trust. A tax computation is then
applied to reflect that the tax rates in
effect during such years may have

been higher than the rates in effect
for the year of distribution.
A rather onerous feature of these
rules is that the character of the
income making up an accumulation distribution such as long-term
capital gains is not preserved in the
hands of the beneficiary. Further,
the tax liability is then subjected to
an interest charge to reflect the time
value of money from the tax deferral. If the trust has been in existence
for a number of years, the combined
tax and interest charge can often
come close to equaling the entire
distribution resulting in confiscatory taxation.
Due to practical difficulties the
Service has in obtaining information offshore, the statute presumes
that 100% of any distribution will
be treated as an accumulation distribution unless the beneficiary has
received sufficient information from
the subject trust to show otherwise
(beneficiary has burden of proof).
See Code § 6048(c)(2). If a beneficiary cannot comply, the Service provides limited administrative relief
through a shortcut (default) calculation method whereby only the excess
of the current year distribution over
the average of the distributions for
the prior three years (using 1.25
times those distributions) is deemed
to be an accumulation distribution.
The interest charge is then computed on the basis of one-half of
the total years the trust has been
in existence. Distributions from
foreign trusts are reported on IRS
Form 3520 (Annual Return to Report
Transactions with Foreign Trusts).
The initial penalty for failure to
file this return is 35 percent of the
amount of the distribution(s), with
further escalating penalties if noncompliance continues after notice

from the Service.
Any attempt to circumvent these
rules by structuring any transfer of
funds to a US beneficiary as a loan
must meet the requirements for a
“qualified loan” as otherwise the
transaction will be characterized as a
distribution. See Code § 643(i).
Practice Pointer: The throwback
rules apply notwithstanding that
the foreign trust may have been
formed in a non-tax haven country or for legitimate purposes.
The major compliance problem
here is obtaining adequate reliable information from overseas
trustees to determine the exact
throwback liability. It is not
uncommon that a foreign trust
may have been in existence for
many years and trust records are
not well maintained or do not
exist for all periods or the trustee
is secretive or uncooperative. As
a consequence, the throwback
rules can often present a real
compliance nightmare.
In the earlier example, Jean-Paul
will need to be concerned with the
state of trust records and receiving
full and timely cooperation from the
trustee.

US Owners of Certain
Foreign Corporations CFCs and PFICs.
It is becoming increasingly commonplace to find clients who have an
ownership interest (direct or indirect)
in a privately held offshore corporation which in turn owns real estate
investments. These types of interests potentially involve two different
anti-deferral tax regimes which can
trigger some fairly extensive report-
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ing requirements.
The first set of rules apply to a controlled foreign corporation or CFC,
which can be generally described as
a foreign corporation where one or
more US persons own more than 50
percent of the stock. See Code §§ 951
to 965. A passive foreign investment
company or PFIC can be generally
described as a foreign corporation
which derives 75 percent or more
of its income from mostly passive
sources (i.e., dividends, interest or
rents from passive rental activities)
or has 50 percent or more average
assets which are passive type holdings (e.g., securities, passive rental
real estate, etc.). See Code §§ 1291
to 1298. Unlike the definition for
a CFC, there is no minimum level
of ownership by US persons that
can trigger PFIC status. As a result,
PFIC status occurs often and unexpectedly.
The CFC and PFIC rules were
enacted to discourage US persons from conducting activities or
owning certain types of property
through a foreign corporation which
otherwise would permit deferral of
profits from US tax until such funds
were in fact repatriated to the US
owner in the form of dividends.
The anti-deferral regime for a CFC
requires that certain types of passive
income (so-called Subpart F items
as defined in Code § 952 and offshore earnings which are reinvested
in US assets) be taxed currently to
10 percent or more US shareholders
as an imputed dividend whether or
not actual distributions are made.
See Code § 951.
In the case of a PFIC, there is no
current imputed income, but when
a dividend is later made or shares
in the entity sold, an interest charge
must be added to any regular tax
26
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liability to reflect the tax deferral.
See Code Section § 1291. Moreover,
dividends from a PFIC (and imputed dividends from a CFC) are generally not entitled to the preferential tax rate for qualified dividends
(15 percent in 2009). Further, on any
disposition of stock in a CFC or PFIC
by 10 percent or more stockholders,
Code § 1248(a) denies the benefit of
the preferential tax rates for longterm capital gains to the extent that
any gain represents accumulated
but undistributed income of the
entity. There are certain elections
available in the case of a PFIC to
minimize the effect of some of these
rules, but with the price being current income inclusion with the risk
of insufficient cash distributions to
pay any tax due.
Reporting of such interests is usually made annually on IRS Forms
5471 (for a CFC) and 8621 (PFIC);
other forms may also be required.
As an example of the steep penalty
structure in case of non-compliance,
the failure to file Form 5471 attracts
an initial $10,000 penalty and the
subsequent failure to file after notice
from the Service generates an additional $10,000 penalty per month
up to $50,000. A reasonable cause
exception applies. Note that these
penalties are imposed even though
no income tax liability may be due
with the filing.
Code § 958(a)(2) provides that
shares in a foreign corporation held
by a foreign trust are deemed held
proportionally by the beneficiaries.
Thus, in the example discussed
above, each of the holding companies will be a treated as a CFC
in relation to Jean-Paul since the
Gemini Trust’s 100 percent ownership of each company will be
attributed to him. This situation
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will trigger an annual Form 5471
filing requirement for each entity.
Alternatively, if the Gemini Trust
had a non-controlling interest that
could otherwise escape classification as a CFC, then the entity might
still be classified as a PFIC if the
underlying rental property is passively managed.
Practice Pointer: If a client is a
US person and beneficiary of
an offshore trust that has one or
more privately held foreign corporations as holdings or specialized investment vehicles such as
foreign mutual funds, it is prudent to inquire as to the nature
of such holdings and identity of
any other owners to determine
whether these additional reporting obligation apply.

Service Offers Short
Window for Offshore
Voluntary Disclosure
On March 23, 2009, the Service
announced an offshore voluntary
disclosure initiative which is effective for six months. This program is
designed to encourage non-compliant taxpayers to come forward and
make full disclosure of offshore
accounts and entities (including
trusts) with the potential reward
of avoiding criminal prosecution.
The Service will collect back taxes,
interest and the accuracy or delinquency penalty for the preceding
six years with no reasonable cause
exception applicable. The Service
will also impose a 20 percent penalty based on the highest balance
or value in an offshore account or
entity during the prior six years in
lieu of all other penalties. The penalty is reduced to 5 percent if all

taxes have been paid with respect
to the account or entity and the
taxpayer did not open or establish
the account or entity and no activity transpired while the taxpayer
was in control. This reduced level
of penalty is especially attractive
in situations where an innocent
taxpayer such as Jean-Paul recently
inherited one of these structures.

Preview of Coming
Attractions
As discussed above, the whole area
involving international tax compliance and offshore trusts/accounts
is receiving increased attention by
several branches of government.
Once the Service’s offshore voluntary disclosure initiative expires,
it can be expected that the Service
will show no mercy going forward
in pursuing taxpayers with these
types of undisclosed holdings.
Congress and the Administration
may well enhance the Service’s
arsenal. At this writing, there is
pending legislation known as the
Stop Tax Haven Abuse Act (S.B.
506 and H.R. 1265) which would
among other changes expand the
reporting requirements for FBARs
to include all accounts in a jurisdiction that the Treasury determines
to be a tax haven regardless of
the balance on hand during the
year. The President in early May
announced his own package of
international tax proposals which
includes: (i) increasing the level
of penalties for violations of the
FBAR and foreign trust reporting
requirements; (ii) creating a rebuttable presumption that any failure
to file the FBAR is willful where
the account balance is more than
$200,000; and (iii) extending the

statute of limitations.
In summary, the special tax
regimes and compliance rules in this
area are exceedingly complex and
burdensome, with civil penalties
for non-compliance often at punitive levels. Not much distinction is
made as to between hardcore tax
dodgers who intentionally exploit
the offshore world and honest taxpayers like Jean-Paul who have the
misfortune of inheriting one of these
structures. In Jean-Paul’s case, an
exit strategy may be in order for him

to try to bail out of this structure
and reduce the ongoing compliance
headaches. In the meantime, wish
him bonne chance (good luck).
Mr. Marcotte is a partner in the Bethesda
law firm Paley Rothman, co-chairs its Tax
Department and is a member of its Estate
Planning and Estate/Trust Administration
Department. He can be reached at pmarcotte@paleyrothman.com.
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Honor

Your Client’s

Charitable

Intentions -

Gain tax a d v a n t a g e s
By Amy L. Griboff
In February 2009, President Obama’s economic plan,
“A New Era of Responsibility – Renewing America’s
Promise,” proposed capping the charitable deduction
rate at 28 percent for those taxpayers in the highest
tax brackets (33 percent and 35 percent). Thus, in
2008, if you were in the 35 percent tax bracket and
gave $1,000 to charity, you could deduct $350; under
Obama’s proposal you could deduct only $280 for
the same charity gift. Although this proposal may
not make the final cut, Congress is still considering
significant changes to tax legislation.
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Some taxpayers simply write annual checks to charities to obtain a charitable deduction, while others incorporate charitable gifting into their financial plan, as well as their estate plan.
Therefore, estate planners must be
familiar with the many options available, especially for those clients using
charitable gifting for tax relief. This
article will examine some available
options and discuss the tax ramifications of charitable gifting both during
lifetime and after death.

Using Charitable Trusts
as Gifting Methods
For clients with significant assets,
two types of irrevocable trusts exist
that provide a variety of benefits
depending on a client’s needs and
goals: charitable remainder trusts
(CRTs) and charitable lead trusts
(CLTs). Although similar to each
other, the easiest way to differentiate between CRTs and CLTs is
the charity gets the “remainder” in
the CRTs and the charity takes the
“lead” in receiving payments from
the trust in the CLTs.
Until the recent economic decline,
estate planners may have recommended CRTs to wealthy clients
who wanted to enjoy lifetime income
and donate to charity on death.
Internal Revenue Code (“I.R.C.”)
§664. Two types of income are possible with CRTs: income that is a
fixed amount under a charitable
remainder annuity trust (CRAT),
or income that is a percentage that
depends on the asset valuation conducted annually under a charitable
remainder unitrust (CRUT), but is
no less than 5% and no more than
50%. Obviously, with the fluctuation of the trust assets’ value, the
client’s income will also fluctuate,
30
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which is a reason why these types of
trusts have fallen out of favor.
With CRTs, the client receives economic advantages as well as income
tax advantages. The client receives
a stream of income from the trust
and a current income tax deduction based on the present value of
the charitable remainder interest.
In addition, the client does not pay
capital gains tax on any appreciated
assets transferred to the CRT. Thus,
the client benefits more from using
appreciated assets to fund the CRT.
The period of the CRT is for the
client’s life or a certain period of
time, not to exceed 20 years, at
which time the remainder of the
trust assets are paid to the charity.
If the client funds the CRT with a
life insurance policy rather than
stocks, the charity receives a precise
amount rather than a value that is
uncertain and volatile in today’s
market. At the client’s death, his
estate receives a charitable deduction equal to the trust assets.
Similar to the CRT, two types of
CLTs exist: a charitable lead annuity
trust (CLAT) and a charitable lead
unitrust (CLUT). In these trusts,
rather than the client receiving the
income, the charity receives a fixed
amount of income in the CLAT or a
percentage of the trust’s value each
year in the CLUT. There is no minimum payout under the CLAT and
no minimum percentage under the
CLUT. At the end of the trust term,
the remaining trust assets may be
transferred to the client’s beneficiary tax free.
Unlike the CRT, the client may
not claim a charitable deduction at
the time the assets are transferred to
the CLT unless it is a grantor trust.
The CLT is governed by trust taxation rules rather than any specific
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Internal Revenue Service (“I.R.S.”)
rules. The CLT does provide an
immediate benefit to the charity and
may ultimately provide a tax benefit
when it transfers to the beneficiary.
For example, if the beneficiary is the
client’s grandchild, the trust assets
may pass to the beneficiary without
the generation skipping tax.
This tax benefit may be one reason a Wall Street Journal article indicates estate planning attorneys are
recommending CLTs to their clients
due to the current economy. Giving
Smarter While Helping Your Estate,
Michael Spector, February 10, 2009,
D1. A client can gift assets to a trust
for the initial benefit of the charity
and then, when the required trust
term expires, the remaining assets
are distributed to the client’s beneficiaries. When the client funds the
CLT, the IRS determines the rate
at which the assets are determined
to grow per year, referred to as the
7520 interest rate.
The 7520 interest rate is established and published by the I.R.S. on
a monthly basis. In February 2009,
the rate was at a significant low of 2
percent, so the income earned above
2 percent may potentially pass taxfree to the Trust’s beneficiaries. As
a comparison, in February 2008, the
7520 rate was 4.2 percent, so the
Trust’s income would have had to
exceed 4.2 percent to pass tax-free
to the client’s beneficiaries.

Caveats
Generally the CRTs and CLTs are
considered irrevocable, however,
some taxpayers have terminated
them early, which led to the I.R.S.
Notice 2008-99 (Nov. 24, 2008). This
Notice indicates that some taxpayers or other non-charitable recipi-

ents receive trust interest, sell that
interest to a third-party, and then
terminate the trust. If the taxpayer
claims little or no taxable gain on
this transaction, the I.R.S. considers this possible tax avoidance or
evasion. The I.R.S. and the Treasury
Department are still obtaining more
information before they issue a final
ruling on this matter. With this
Notice, however, the I.R.S. makes
it clear that transactions similar to
those described above are being
carefully scrutinized.
Although the I.R.S. has approved
various sample forms to create CRTs
and CLTs, it remains a very complex area of law with many restrictions and regulations. I.R.S. Bulletin
2003-31, 2005-34, 2007-29 and 200830. There are, however, simpler
ways to gift that may be appealing
to clients with charitable intentions,
but little desire to become entangled
in legal complications.

Gifting Appreciated Stock
A client’s simplest option is often
to gift appreciated stock to a charity. Although clients’ stock portfolios
may be significantly down compared
to earlier this decade, stocks are one
of the best long-term investment
vehicles available and must, therefore, also be considered as a gifting
option, albeit with tax ramifications.
For example, if a client in the 35
percent tax bracket writes a check
for $10,000 to X Charity, he receives
a $10,000 charitable income tax
deduction for that tax year. When
he itemizes his deductions, his taxes
are reduced by $3,500. Thus, the
client’s net cost of the gift is $6,500
($10,000 – $3,500).
If the client gives $10,000 in appreciated stock owned for at least one
year (with a basis of $2,000), he
would receive a charitable income
tax deduction, a reduction of $3,500
as indicated above, and save capital

gains taxes as well. With a charitable
gift, the $8,000 of long–term capital
gains (date of gift value of $10,000
minus cost basis of $2,000) is not
taxed to the individual, thereby saving $1,200 of tax (capital gains of
$8,000 multiplied by the current 15
percent capital gains tax rate). The
resultant net cost of the gift is $5,300
($10,000 - $3,500 - $1,200).

Gifting Using Qualified
Retirement Benefit Plans
Qualified Retirement Benefit Plans
(“QRBP”), including, but not limited
to, IRAs and 401(k) plans, are established and contributed to by many
employers for the benefit of their
employees and to which employees also make contributions. I.R.C.
§401(a). These contributions are not
taxed until the money is withdrawn
from the plan (usually at retirement).
If the client leaves his QRBP to char-
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cational institutions. I.R.C. §170(b)
(1)(A). Since the IRA owner never
possesses the income, he does not
pay income tax on the charitable
distribution. Of course, paperwork
must be obtained from the relevant
financial institution and properly
completed and executed to accomplish this correctly.

Gift Annuity Programs

ity, neither the client’s estate nor the
charity will suffer any income tax
consequences.
Since the charity does not pay
income tax, it will not be taxed on
the QRBP distribution. However, if
the same distribution went to the
client’s family, the family would be
taxed. Thus, a client may consider
leaving his QRBP to a charity since it
is worth more to the charity than to a
client’s family.
In addition, traditional IRAs have
special tax advantages when distributions are made to charities. At
least through 2009, IRA owners age
70-1/2 and over may distribute their
mandatory required distributions
32

Maryland Bar Journal

tax free to qualified organizations
rather than accepting the distribution as income. 26 U.S.C. §408(d)(8).
The mandatory required distribution is the amount of money the IRA
owner must withdraw from the plan
each year.
This amount is determined by
dividing the year-end account balance by the IRA owner’s life-time
expectancy, as set forth in the IRS
tables. I.R.S. Publication 590. The
IRA owner can gift a maximum of
$100,000 per year; the IRA distribution must be paid directly to the
organization; and the IRA distribution can go only to certain qualified
charities, e.g., religious and edu-

September 2009

If the client is considering a cost
effective way to donate to a charity,
a client can investigate whether the
charity has a gift annuity program.
In most gift annuity programs, a
client signs a contract which states
he will provide a sum of money
to a charity from which the client,
or another designated beneficiary,
receives income for life from the
plan. Generally, the annuity plan’s
costs are significantly less than
establishing a trust. When this type
of annuity plan is used, a portion
of the charitable contribution qualifies for a charitable deduction. Gift
tax consequences vary depending
on whether the annuity benefits the
client or another person.

Gifting Life Insurance
If a client is looking to provide a
large payment at his death to a
charity, life insurance is a long-term
charitable gifting option. A client
purchases a life insurance policy and
designates a charity as the sole or
partial beneficiary. The client may
decide that the money he would
have donated annually to the charity
would instead pay the policy premium. The client needs to be aware
that the charity donation may be
tax deductible, whereas paying the
policy premium does not qualify for

a charitable deduction.
During his lifetime, the client retains control over the policy,
including the ability to change the
beneficiary. Thus, the insurance policy will be included as an estate asset
and his estate may be taxed on it.
However, the policy proceeds payable to the charity will be a charitable deduction on the client’s federal
estate tax return, if one is required.

Charitable Gifting Using
Basic Estate Planning
Documents
A basic estate plan includes a stand
alone will or a revocable trust with
a pour-over will. Either type of
document can include one of the
three types of charitable gifting provisions: specific, residuary, or contingent, by which specific sums or
percentages can be designated for
a charitable recipient on the client’s
death. This type of bequest can
have tax benefits such as reducing the income to be declared on a
decedent’s estate tax returns or providing for a charitable deduction
should that income be declared.
However, the governing instrument
needs to be drafted properly or risk
losing these valuable benefits.
Two recent cases illustrate this
potential pitfall, Private Letter
Ruling (PLR) 08-50004 (December
17, 2008) and I.R.S. Chief Counsel
Memorandum ILM 200848020.
Though neither may be cited as
precedent, they are instructive to
practitioners in advising clients.
I.R.C. §6110(k)(3).
PLR 08-50004 clarified whether a
charitable bequest in the decedent’s
Will is includable as income on a
decedent’s estate tax return. A decedent’s Will provided for specific

bequests to three charities and designated an individual beneficiary as
the recipient of his IRA. However,
the Will did not indicate the source
of the money to fulfill the specific
charitable bequests.
The beneficiary of the IRA disclaimed it and thus the personal representative alleged that the
Estate was the beneficiary of the
IRA, thereby providing funds to
fulfill the three specific charitable
bequests. The personal representative was able to reform the decedent’s Will to make the charities the
beneficiaries of the IRA. The PLR,
requested by the personal representative, decided whether the posttestamentary conveyance of the IRA
to the charities was a transfer to the
decedent’s estate that should be
included in the gross estate of the
decedent under I.R.C. §691(a)(2).
The Service stated that it did
not believe that a transfer occurred
within the meaning of Section 691,
so the Estate did not have to include
the IRA’s earned income on the
estate tax return. Instead, each of
the three charities included its pro
rata share of “the amounts of IRD
(in respect of a decedent) of the
IRA assigned to them in their gross
income ….” In this case, the charities received their intended monies and the Estate did not have to
include the income.
In another example, in ILM
200848020, a decedent owned an
IRA which designated a trust as
the beneficiary. The Trustee was
directed to distribute shares among
certain charities and the decedent’s
six children. Under I.R.C. §642(c)
(1), a trust has the potential to take
a charitable deduction in the taxable
year a charitable gift is paid if it is
permitted in the trust document. In

the instant case, the Trust was missing the requisite language for the
income to be paid to the charities
allowing for a charitable deduction.
Thus, the Trustee was unable to
claim a charitable deduction on the
decedent’s estate tax return.
Both of these situations could have
been addressed more effectively in
the estate planning phase. In both
cases, the estate planner should have
designated which assets would pay
the specific charitable bequests. In
the former case, the personal representative was able to reform the
estate plan to allow the income to
bypass the estate. In the latter case,
a poorly drafted trust document
hindered such an outcome. As an
additional caution, the IRS requires
the charity be paid its distribution
within a certain amount of time, or
individual beneficiaries lose certain
payout options available to them.

Conclusion
At a time when the economy is
unstable and tax legislation is changing, estate planners need to avail
themselves to the information and
options available to their clients.
Discussing these options with their
clients, other estate planners, financial planners, and even with charitable organizations will be vital to
understanding the best options for
each individual. Gifting to charity is
ultimately beneficial to all; it is the
chosen method and execution that
determines the effectiveness.
Ms. Griboff, an attorney with the law
firm Bauersfeld, Burton, Hendricks &
Vanderhoof, LLC, practices in the areas
of estate planning and estate and trust
administration. She may be reached at
agriboff@bbhv.net.
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EstateTaxExemption
By Edwin G. Fee, Jr.
Some members of Congress have
proposed allowing the transferability of a deceased spouse’s unused
federal estate tax exemption to
a surviving spouse. This concept
is known as “portability” of the
federal estate tax exemption.
Portability would provide added
flexibility in estate planning, and
in some cases portability could
result in reduced complexity.
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Review of Federal
Estate Tax Provisions
In order to appreciate the benefits
of portability, it is necessary to have
some understanding of the federal
estate tax. The current federal estate
tax exemption amount is $3,500,000,
and there is a flat tax rate of 45 percent on assets above the exemption
amount. Under the Economic Growth
and Tax Relief Reconciliation Act of
2001 (the “2001 Act”), the estate tax
would be repealed in 2010. In 2011,
the 2001 Act “sunsets,” and the estate
tax would be reinstated with a maximum rate of 55 percent and an exemption of only $1,000,000.
Virtually no one believes that
Congress will allow the estate tax to
disappear in 2010, only to reappear
in 2011 with an exemption lower than
the exemption in effect today. On the
other hand, no one is sure exactly
what Congress will do. Perhaps the
only certainty is that Congress will not
enact full repeal of the federal estate
tax. Given the projected cost of full
repeal, estate and trust practitioners
will have to deal with some version of
the federal estate tax for the foreseeable future.
Many observers believe that
Congress will freeze the exemption
and tax rate at 2009 levels. Thus, the
exemption would remain at $3,500,000
(perhaps indexed for inflation after
2009), and the rate would remain at
45 percent. President Obama’s budget for fiscal year 2010 assumes that
Congress will maintain the estate tax
at 2009 levels (see www.whitehouse.
gov/omb). In addition, the Taxpayer
Certainty and Relief Act of 2009 (S.
722, 111th Cong., 1st Sess. (2009), introduced by Senate Finance Committee
Chair Max Baucus (D-Montana))
includes these provisions. The Senate
budget resolution (S. Con. Res. 13,
36
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111th Cong., 1st Sess. (2009)) and the
House budget resolution (H. Con. Res.
85, 111th Cong., 1st Sess. (2009)) also
maintain the estate tax at 2009 levels.
Although these resolutions are nonbinding, they do provide some indication of the intentions of Congress.
At the 2009 Advanced Estate
Planning Institute presented by the
Maryland Institute for Professional
Education
of
Lawyers,
Inc.
(“MICPEL”), noted author and lecturer Howard Zaritsky, Esq. opined
that the most likely federal estate tax
development would be retention of
the 2009 exemption and tax rate. Mr.
Zaritsky also predicted that the next
most likely development would be the
enactment of portability of the federal
estate tax exemption.
Presumably, Congress would have
to act before the end of 2009, in order to
avoid the sunset provision that would
repeal the federal estate tax in 2010.
Nevertheless, Professor Jeff Pennell
of Emory University School of Law
suggested at a 2008 presentation of
the Baltimore Estate Planning Council
that Congress could defer action until
as late as October 2010 (when the first
estate tax returns would be due for
decedents dying in January 2010), and
then Congress could make the legislation retroactive to the beginning of
2010. Whenever Congress acts, and
whatever they do, portability would
be a welcome change.
Under existing law, if all assets
pass directly from a deceased spouse
to the surviving spouse, then in effect
the exemption of the first spouse is
wasted. Accordingly, married couples often use a bypass trust (also
known as a credit shelter trust) in
order to take advantage of the first
spouse’s federal estate tax exemption.
A bypass trust utilizes the exemption
of the first spouse to die, and the
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trust assets are not subject to estate
tax when the second spouse dies.
Typically, the bypass trust may distribute income and principal among
the surviving spouse and descendants for purposes of health, education, maintenance, and support.

Portability of
the Exemption
Portability could allow a married
couple to take advantage of both of
their federal estate tax exemptions
without having to use a bypass trust.
The Taxpayer Certainty and Relief
Act of 2009 (S. 722, cited above) provides an example of how portability
would work. A slightly different version of portability is contained in the
Capital Gains and Estate Tax Relief
Act of 2009 (H.R. 498, 111th Cong.,
1st Sess. (2009), introduced by Rep.
Harry Mitchell (D-Arizona)). One
commentator has said that “portability may be the best estate tax planning
idea for a surviving spouse since the
unlimited marital deduction in 1981”
(Testimony of Shirley L. Kovar , Esq.
before the Senate Finance Committee,
April 3, 2008).
If portability is enacted, the personal
representative of a deceased spouse’s
estate could elect (on a timely filed
federal estate tax return) to allow the
surviving spouse to use the deceased
spouse’s unused federal exemption amount. The unused exemption
amount would not be indexed for
inflation between the first spouse’s
death and the second spouse’s death.
Although theoretically a surviving
spouse could utilize multiple unused
exemption amounts from a series
of predeceased spouses, both S. 722
and H.R. 498 would cap the total at
an amount equal to the surviving
spouse’s federal exemption amount.

Portability essentially could allow
any married couple with less than
$7,000,000 in assets to avoid the federal estate tax with minimal estate tax
planning. If each spouse has a will
that leaves everything to the surviving spouse, then the surviving spouse
could shelter $7,000,000 from the federal estate tax. The vast majority of
married couples could take advantage
of this strategy.
Although dispensing with bypass
trusts could result in greater simplicity, this would not provide the most
federal estate tax relief in all situations. Portability might eliminate the
need for bypass trusts in estates at
the lower end of the wealth spectrum.
For larger estates, it still would make
sense to shelter assets in a bypass trust
at the first spouse’s death. Because
the unused exemption amount would
not be indexed for inflation, a bypass
trust would be a much more effective
vehicle for sheltering assets at the surviving spouse’s death.
Assuming the current federal
exemption level, portability would
permit the surviving spouse to shelter
an additional $3,500,000 at the surviving spouse’s death. On the other hand,
a bypass trust would permit the surviving spouse to set aside $3,500,000
of assets at the deceased spouse’s
death, and those assets could grow
as much as possible within the trust.
At the surviving spouse’s death, the
initial $3,500,000 plus any growth on
those assets would pass free of federal
estate tax.
A bypass trust also is superior to
portability when it comes to providing for incompetent or irresponsible
beneficiaries and protecting against
creditors and others who might prey
on trust beneficiaries. On the other
hand, portability permits a step
up in income tax basis at both the

first spouse’s death and the second
spouse’s death. In contrast, assets that
fund a deceased spouse’s bypass trust
receive a step up in basis at the first
spouse’s death, but not at the second
spouse’s death.
Estate and trust attorneys should
keep in mind that even if Congress
enacts portability of the federal
estate tax exemption, this does not
necessarily mean that Congress also
will enact portability of the federal
generation-skipping transfer (“GST”)
tax exemption. Thus, although portability potentially could permit simplicity in federal estate tax planning
by eliminating the need for bypass
trusts in some situations, the need
to utilize multiple trusts in order to
plan for the federal GST tax could
prevent the achievement of such
simplicity. Further discussion of the
federal GST tax is beyond the scope
of this article.

Impact on Maryland
Estate Tax Planning
Although married couples with less
than $7,000,000 in assets could use
portability to eliminate the federal
estate tax, mere reliance upon portability will not minimize the Maryland
estate tax for many married couples.
The current Maryland estate tax
exemption is $1,000,000, and that
exemption is not scheduled to increase.
The Maryland estate tax is determined
by a formula involving three separate calculations, and the maximum
tax is 16% of the taxable estate over
$1,000,000. Although the Maryland
estate tax rate is much less than the
45% federal estate tax rate, the tax
liability still can be significant.
The Maryland estate tax exemption amount is not portable. Therefore,
mere reliance upon portability of the

federal estate tax exemption will result
in wasting the Maryland estate tax
exemption of the first spouse to die. If
the first spouse’s estate passes entirely to the surviving spouse outright,
the surviving spouse would be able
to shelter only $1,000,000 from the
Maryland estate tax. In order to take
advantage of both spouses’ Maryland
estate tax exemptions, it still will be
necessary to establish a bypass trust at
the first spouse’s death.
The difference between the federal
and Maryland estate tax exemptions
causes a potential trap for married couples. For example, if the bypass trust is
fully funded at the first spouse’s death
to take advantage of the $3,500,000
federal exemption, this could cause up
to $2,500,000 to be exposed unnecessarily to the Maryland estate tax at the
first spouse’s death.
There are a number ways to deal
with this situation. One option is simply to fund the bypass trust with the
full federal exemption and pay the
Maryland estate tax on the difference between the federal exemption
amount and the Maryland exemption amount. By preserving the first
spouse’s federal estate tax exemption,
the family might save a much greater
amount in federal estate tax at the
second spouse’s death than it would
have to pay in Maryland estate tax at
the first spouse’s death.
A further option is to limit the
amount funding the bypass trust to
the maximum Maryland estate tax
exemption ($1,000,000), rather than
the maximum federal estate tax
exemption ($3,5000,000). This would
prevent the imposition of Maryland
estate tax at the death of the first
spouse. In the absence of portability,
this technique would result in wasting a substantial portion ($2,500,000)
of the first spouse’s federal estate tax
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exemption. If portability is available,
then $1,000,000 could fund the bypass
trust, and the remaining $2,500,000
of the first spouse’s federal estate tax
exemption could be transferred to the
surviving spouse.
Another option would be to create a bypass trust for the maximum
Maryland estate tax exemption
and to create a qualified terminable interest property (“QTIP”)
trust for the difference between
the federal exemption and the
Maryland exemption. The bypass
trust would be exempt from federal and Maryland estate taxes at
the first spouse’s death and at the
second spouse’s death. The QTIP
trust would pay all of its income
to the surviving spouse, and the
trustee could invade trust principal for the benefit of the surviving spouse.
The QTIP trust could qualify for the marital deduction for
federal and Maryland estate tax
purposes. Normally, if there is
a federal and Maryland estate
38
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tax marital deduction for a QTIP
trust in the first spouse’s estate,
then the assets of the trust would
have to be included in the second
spouse’s estate for federal and
Maryland estate tax purposes.
Since 2006, however, Maryland has
allowed a state-only QTIP election.
This permits a personal representative to elect QTIP treatment for
Maryland estate tax purposes, even
if the personal representative does
not elect QTIP treatment for federal
estate tax purposes. As a result, at the
first spouse’s death, the QTIP trust
would receive the marital deduction
for Maryland estate tax purposes, but
not for federal estate tax purposes.
At the second spouse’s death, the
balance remaining in the QTIP trust
would be included in the second
spouse’s estate for Maryland estate
tax purposes, but not for federal
estate tax purposes.
Use of one or more QTIP trusts
would allow an estate to take advantage of the Maryland-only QTIP election. This technique would permit
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an estate to make the maximum use
of the federal estate tax exemption
while deferring any Maryland estate
tax until the second spouse’s death.
Accordingly, there would be no federal or Maryland estate tax upon the
death of the first spouse.
An additional option is to use disclaimer trusts. The will could leave
everything to the surviving spouse,
but if the surviving spouse disclaims any portion of the bequest,
then the disclaimed portion would
pass into a bypass trust and/or one
or more QTIP trusts. This technique
would allow the surviving spouse
to determine the amount passing
into each trust.
As such, it permits a great deal of
flexibility, which is extremely helpful given the uncertainty surrounding the future status of the federal estate tax. A potential hazard of
using a disclaimer technique is that
the surviving spouse inadvertently
might disqualify assets from being
disclaimed (e.g., by accepting benefits of the disclaimed assets, or by
missing the deadline for filing the
disclaimer).

Conclusion
In some situations, portability of the
federal estate tax exemption could
decrease the complexity of estate
planning by reducing or eliminating the need to use a bypass trust.
At a minimum, portability would
add flexibility to estate tax planning. In any event, portability of the
federal estate tax exemption would
be a welcome addition to the estate
planner’s arsenal.
Mr. Fee is a partner in the law firm of
Whiteford, Taylor & Preston. He can be
reached at efee@wtplaw.com.
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Shocked
By
Schoukroun!
Elective Share Statute
Needs to be Fixed

By Angela Vallario and Phyllis A. Book

K

arsenty v. Schoukroun, 959 A.2d 1147 (Md. 2008), breaks the
camel’s back and clarifies that Maryland’s elective share
statute is truly broken. Maryland Estates and Trusts § 3-203
provides that a surviving spouse who is dissatisfied with his or her
inheritance may elect to take a one-third share or one-half of the
decedent’s net probate estate. Therefore, unlike a majority of jurisdictions, Maryland statutorily provides for spousal protection with
a percentage of probate assets. The obvious problem is that today’s
asset ownership drastically deviates from the traditional probate
format. Thus non-probate arrangements such as trusts, life insurance, retirement accounts, joint accounts and other vehicles are not
part of the statutory elective share, and additionally are not taken
into account as part of the surviving spouse’s offset.
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Most separate property jurisdictions recognize the need to
account for non-probate assets in
their elective share protection and
have enacted some form of “augmented” legislation. In Maryland
nearly a decade has past since
legislative attempts were made to
bring Maryland into line with most
states. Those legislative attempts
were opposed by the banking lobbyists, and the bills never made
it out of the Judiciary Committee.
H.B. 265 Gen. Assem. Reg. Sess.
(Md. 2000); H.B. Gen. Assem. Reg.
Sess. (Md. 1997). However, with
the recent Court of Appeals’ decision, Karsenty v. Schoukroun, the
time has come for practitioners to
either reform or abolish Maryland’s
elective share statute.
In Schoukroun, the Court addressed
the inclusion of a revocable trust
in the surviving spouse’s elective
share. The Court reversed the Court
of Special Appeals, which had relied
on the “dominion and control ” test
which many believed had been established by the Court in Knell v. Price
569 A.2d 636 (Md. 1990).
In Schoukroun, Gilles Schoukroun,
the Decedent and his first wife,
Bernadette, were married for eight
years and had one daughter, Lauren.
When their marriage ended in
divorce, their separation agreement
required Schoukroun to maintain a
$150,000 life insurance policy, naming Lauren as beneficiary. Five years
after his divorce and four years prior
to his death, the Decedent married
Kathleen. After the wedding, he
allowed the policy with Lauren as

beneficiary to lapse, and he took out a
new $200,000 policy naming Kathleen
as beneficiary.
Decedent learned that he had cancer
in early 2004 and died approximately
nine months later. Four months before
his death, he established a revocable
trust for the benefit of his daughter, with his sister, Maryse Karsenty
as trustee and Kathleen as successor trustee. The revocable trust was
funded with about $422,000 from five
different brokerage accounts. At the
time of the Decedent’s death, other
than the revocable trust, Decedent
had a net probate estate worth about
$20,000 and the $200,000 policy payable to Kathleen.
Kathleen filed a claim against the
estate, asserting that the revocable trust
accounts amounted to a “fraud on her
marital rights.” Her complaint alleged
that since Decedent had retained lifetime control over the trust, he had
unlawfully deprived her of her statutory share. The basis of her claim was
founded on the rule in Knell v. Price,
that the “dominion and control” he
maintained during his life constituted
a fraud on her marital rights.
The trial court declined to adopt
the holding of per se fraud based
solely on the Decedent’s dominion and control. Instead it found
that Decedent was simply trying to
“cover all the bases” before he died,
and that his only deficiency was the
failure to carry an insurance policy
for Lauren, as required by his separation agreement. The intermediate
appellate court agreed that there was
“no intent to defraud” but held that
Decedent’s intent was not disposi-

tive. Following what most believed
to be the holding in Knell, the Court
of Special Appeals reversed the trial
court and adopted the Knell “dominion and control” test.
However, on appeal the Court
of Appeals interpreted Knell much
differently. The Court artfully distinguished Knell without overturning it, by declaring that Knell was a
special situation. Because the decedent’s attorney in Knell had acted as
a straw person in a transaction that
effectively disinherited Mr. Knell’s
estranged spouse in favor of his
live-in girlfriend, the Court found
the transaction to be a fraud upon
her marital rights. However, according to the Court, no such fraud
could be found in the actions of Mr.
Schoukroun, who had demonstrated
good faith in his estate planning that
benefited his daughter.
In Schoukroun, the Court effectively
turned the clock back to the days of
Whittington v. Whittington, 106 A.2d72
(1953), in which the Court defined
a set of equitable factors which trial
courts could use to determine whether
the decedent’s planning prior to death
was legitimate or, in fact, an interference with the surviving spouse’s
rights under the law. The Court stated
the focus should be on the on the character of the inter vivos transfer. On one
hand, a transfer that is “complete and
bona fide” or made in “good faith”
should remain intact and should NOT
be included in the calculation of the
statutory share.
However a transfer that is “a mere
device or contrivance” or a “sham”
should be invalidated and included in
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the estate for purposes of calculating
the elective share. The Court acknowledged there is no bright-line rule for
this determination, but instead, the
determination of what is “good faith”
versus “a mere device or contrivance”
will depend on the facts of each case.
The Court presented a framework for trial courts to use in analyzing a case, beginning with the
threshold matter that the surviving spouse must “show that the
decedent retained an interest in or
otherwise continued to enjoy the
transferred property.” The Court
also cautioned that courts should
not use their equitable powers to
“second-guess reasonable and legitimate estate planning arrangements.”
Finally, the court deferred to case
law and outlined a list of potential
factors, many from Whittington, to be
considered by trial courts in evaluating whether the transfer was made
in “good faith” or perpetrated as a
“mere device or contrivance.” The
factors listed by the Court include:
1.
2.
3.
4.

5.

6.

42

Extent of the control retained
by the decedent.
Decedent’s motives in making
the transfer.
Transferee’s motives in the
transfer.
The degree to which the transfer deprived a surviving spouse
of property he or she would
otherwise take as part of the
decedent’s estate.
Whether the decedent actually
exercised the retained control
or otherwise enjoyed the property at issue.
Familial relationship between
the decedent and the person or
persons who benefitted from
the challenged transfer.
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To help gauge how the factors
might be used by courts in making a
determination of “good faith” by the
decedent, it would be instructive to
compare the facts in Knell with those
of Schoukroun. The first factor is the
extent of control retained by the
decedent. In Knell, the decedent used
a straw person to execute a deed
conveying the disputed property to
himself for life, with a remainder
interest in fee simple to his girlfriend. However, the deed granting the life estate described many
features of a fee simple ownership
interest, and he continued to reside
in the home until his death.
Thus, there was retained control by the decedent. In contrast,
in Schoukroun the decedent set up
a revocable trust for his daughter.
Although the trust was revocable
and the decedent retained control,
he did not use the assets in the trust
for himself during life.
The second factor is the decedent’s motives in making the transfer. In setting up the life estate with
his girlfriend as beneficiary in Knell,
the decedent was attempting to provide compensation to his girlfriend
for the 27 years she had lived with
him, as well as for the care she
provided to him during his illness.
But because Mr. Knell was legally
married to another woman at the
time the deed was executed, the
Court saw these efforts as a fraud on
the marital rights of his wife, even
though he had long been estranged
from her. Another issue was his
use of a straw person to execute the
deed, which may have been seen as
indicative of fraudulent intent.
Thus, his efforts to provide for
his girlfriend were done to keep the
assets from his spouse and were
seen as a fraud against her marital
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rights. In Schoukroun, the decedent
was merely attempting to take care
of his minor child, knowing that his
death was imminent. But he had
also taken steps to provide for his
wife. The estate planning was not
done at the expense of his current
wife’s interests, because he had provided for her through the $200,000
insurance policy. In addition, he had
made mortgage payments on her
home, paid off her car loan, and
left her the probate estate. Thus, his
efforts were seen by the Court as
having been executed in good faith,
and not as a fraud on the rights of
his second wife.
The third factor, the transferee’s
motives in the transfer, is not relevant in either case at hand. But the
fourth factor, the degree to which the
transfer deprives a surviving spouse
of property he or she would otherwise take as part of the decedent’s
estate, is very important in the comparison. In Knell, the decedent had
severed all ties with the woman to
whom he was legally married.
When he transferred the remainder interest in property that he
legally owned to his girlfriend, he
was effectively depleting a large
portion of the estate that would have
been available to his legal spouse.
He made no provisions for his wife
to compensate her for the loss of the
transferred property. This may be
contrasted with Schoukroun, where
the decedent made both probate
and non-probate arrangements for
his wife.
The fact that Gilles named his
wife as an alternate trustee for the
trust he set up for his daughter
seemed to indicate to the Court that
he expected her concurrence in the
plan, and believed his alternative
arrangements for her were sufficient

compensation to offset the funds
transferred to the trust.
The fifth factor outlined by the
Court is whether the decedent actually exercised the retained control or
otherwise enjoyed the property at
issue. In Knell, the decedent did not
part with ownership of the disputed
real estate. The straw person deed
he created established a life estate
for himself, but stated explicitly that
he would retain “the full power unto
him to sell, mortgage, lease, convey
and dispose (except by Last Will and
Testament) of the whole and entire
estate in the same property at any
time he may deem expedient.”
Such powers are normally associated with fee simple ownership
rather than a life estate, and could
have allowed the decedent to usurp
the remainder interest. Mr. Knell
also continued to live in the house
until his death, thereby retaining
full enjoyment of the property.
However, in Schoukroun, the decedent did not take any distributions
from the funds he transferred to his
daughter’s trust. Although the trust
was revocable, he was not a beneficiary during his life, and had clearly
established the trust purely to take
care of his daughter’s needs.
The sixth and final factor outlined by the Court is familial relationship between the decedent and
the person or persons who benefit
from the challenged transfer. The
Court stated in its opinion that
estate planning for children of a
previous marriage “may not bear
the hallmarks of a mere device or
contrivance.” Schoukroun. In Knell,
the decedent was not doing estate
planning for his child, but for an
adult woman with whom he lived
out of wedlock while he was legally married to another woman.

Thus, the planning was seen by
the Court as a contrivance to disinherit his lawful wife. In contrast,
Mr. Schoukroun was a dying father
attempting to make arrangements
for his daughter from a previous
marriage. The Court viewed this
attempt to provide for his daughter
as legitimate estate planning.
Even with the guidance provided by the Schoukroun factors,
there remain many disadvantages
associated with Maryland’s elective share law. Decedents can easily disinherit the surviving spouses
with non-probate assets, provided
that the inter vivos transfers do
not amount to a “contrivance.”
Another disadvantage of the current status of Maryland’s law is the
lack of opportunity for offset with
non-probate assets. For example, if
the surviving spouse is amply provided for with non-probate assets
and not provided for by will, an
election by the surviving spouse
may frustrate the decedent’s testamentary plan.
The biggest problem with the
Schoukroun holding is that it provides no bright-line rule, but instead
acknowledges that the inclusion of
non-probate assets in the elective
share calculations should be done
on a “case by case” basis, potentially increasing the incidence of
litigation. No real protection is
provided for the surviving spouse
who has been truly disinherited
and cannot afford to litigate the
matter. Only in the most egregious
circumstances would it make sense
for a surviving spouse to risk the
expense of litigation.
Maryland’s elective share statute
amounts to no real protection for
the surviving spouse. The statute as
it stands, with the intent to defraud

being established on a case by case
basis, runs the risk of giving the
disinherited surviving spouse false
hope that non-probate assets are
reachable, resulting in unnecessary
litigation and expense to be borne
by those in the worst position to
carry such a burden. If Maryland
legislators refuse to fix the glaring
problem, then the abolishment of
Estates and Trusts § 3-203 could be
a viable solution.
Schoukroun has not provided any
comfort for those doing estate planning with elective share concerns. A
legislative remedy such as an augmented estate statute could solve
the problems of complete disinheritance and offset, by including
non-probate assets in the estate, but
also giving the decedent credit for
non-probates used to provide for
the surviving spouse. Enactment
of augmented estate legislation is
probably the best solution for providing practitioners with a brightlien rule, with certainty and clarity,
so practitioners can properly advise
clients with respect to elective share
issues. Although it may be difficult
to reach a consensus as to the specifics of an augmented estate statute,
reform is necessary to fix a statute
that is too broken to be remedied on
a case- by-case basis.

Ms. Vallario teaches trusts and estates
and related courses at the University
of Baltimore School of Law. She may
be reached at avallario@ubalt.edu. Ms.
Book is an attorney concentrating in
estate planning. She may be reached
at phyllisabook@yahoo.com.

September 2009

Maryland Bar Journal

43

T

he Pension Protection Act of 2006 (PPA) revised
the definition of “qualified appraiser” and “qualified appraisal” under Internal Revenue Code Section

170(f)(11) (herein IRC) for contributions of property to charity

having a value greater than $5,000. This article will discuss the
details of these changes to the Internal Revenue Code Section
as well as the Proposed Regulations and will look at various
appraisal organizations to assist the reader in locating a “qualified appraiser” who will produce that “qualified appraisal”.
Because other considerations may go into selecting appraisers in
other disciplines, this article will primarily focus on appraisers
of tangible personal property (excluding motor vehicles, boats,
airplanes, etc.).

Appraising
Appraisers
By Sharon J. Ritter
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IRC 170 allows the deduction of
charitable contributions so long as
certain requirements are met. To
claim a deduction for contributions in
excess of $5,000 individuals, partnerships or corporations must obtain a
qualified appraisal of such property.
IRC 170(f)(11)(E) was added to clarify
the meaning of “qualified appraisal”
and “qualified appraiser” to help
ensure that property contributed for
charitable purposes represents fair
market value. For purposes of this
provision, a qualified appraisal must
be conducted by a qualified appraiser
in accordance with generally accepted appraisal standards, as well as any
applicable regulations.
A “qualified appraiser” is one
who has earned an appraisal designation from a recognized professional appraisal organization or has
met certain minimum education and
experience requirements. In addition
the appraiser must regularly perform appraisals for which he or she
receives compensation, must demonstrate the education and experience
in valuing the property subject to the
appraisal, and not be prohibited from
practicing before the IRS for 3 years
prior to the date of the appraisal. IRC
170(f)(11)(E).

added to more clearly define the
meaning of “qualified appraisal”
and “qualified appraiser”.
To be “qualified”, an appraisal
report must have been prepared using
generally accepted appraisal standards. This means that it must have
been prepared in accordance with
the principles contained in the Uniform
Standards of Professional Appraisal
Practice (USPAP) drafted and maintained by the Appraisal Standards
Board of the Appraisal Foundation.
(The Appraisal Foundation was
established in 1987 in response to
the instability in the real estate
industry. Its purpose was to adopt
appraisal standards and develop
meaningful qualification criteria for
appraisers. Today, the Foundation
serves all appraisal disciplines. See,
www.appraisalfoundation.org.)
Under Regulation 1.170A-17(a), to
be a qualified appraisal report the following must be included:

Qualified Appraisal
IRC
Regulation
sections
1.170A-16(d)(1)(ii) and 1.170A-16(e)
(1)(ii) specify that no deduction for
a charitable contribution of more
than $5,000 or $500,000, respectively, is allowed unless the donor
substantiates the contribution by
obtaining a qualified appraisal
prepared by a qualified appraiser.
Proposed Regulation 1.170A-17,
recently issued in IRB 2008-40, was
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• Information about the contributed property such as
• A description of the property
• Condition of the property
• Valuation effective date
• The fair market value of the
property as of the effective date
• The terms of any agreement
between the donor and donee
including any restrictions on
the use of the property or terms
for its particular use
• The date of the contribution
• Information about the appraiser
including name, address, TIN,
and qualifications to value the
property
• The appraiser’s signature and
date signed

• A declaration that the appraisal
will be used in connection with
the filing of a return and that
the appraiser understands he or
she may be subject to a penalty
under IRC Sec. 6695A for a substantial misstatement of value
• A statement that the appraisal
was prepared for use in the
filing of an income tax return,
and finally,
• The method of valuation and
the basis therefore.

Qualified Appraiser
Pursuant to IRC 1.170A-17(b), a qualified appraiser is an individual with
experience and education in valuing
the type of property for which the
appraisal is being performed. The
appraiser is treated as having the relevant education and experience if he
or she has completed professional or
college level coursework in valuing
property and has two or more years
of experience in valuing the particular
property. Alternatively, the appraiser may have earned a recognized
appraisal designation.
The Regulations provide 3 methods
by which the coursework condition
may be satisfied:
1. The coursework may be
obtained from a professional or
college level educational organization that has a regular faculty, curriculum and student
body where educational activities are carried on, or
2. The coursework may be
obtained through a professional organization that regularly
offers coursework in principles
of valuation, or
3. The appraiser may receive the
required experience through

an employer apprenticeship or
other employer education program similar to other defined
educational programs.
The recognized appraisal designation is a designation awarded by a
recognized appraiser organization
on the basis of recognized competency. Examples included in the regulations for real estate appraisers
include: Member of the Appraisal
Institute (MAI), Senior Residential
Appraiser (SRA).
No definition would be complete
without a discussion of what does
not constitute a “qualified appraiser”.
The Regulations further identify those
who would NOT be qualified appraisers including:
• the donor or the donee of the
property
• an individual related to or
an employee of the donor or
donee
• a party to the transaction in
which the donor acquired the
property (unless the property is
contributed within 2 months of
acquisition and the appraised
value does not exceed the acquisition price)
• an independent contractor who
is used as an appraiser by the
donor or donee but who otherwise does not perform appraisals for others
• an individual who has been
prohibited from practicing
before the IRS during the 3
year period prior to the date of
the appraisal.
It should be noted that Regulation
1.170A-13( C)(3) also defines
the requirements for a “qualified

appraisal” and outlines the qualifications of a “qualified appraiser.”
However, the definition of “qualified appraisal” under Proposed
Regulation 1.170A-17 is expanded in
that it provides that the report must
have been prepared in accordance
with the principles contained in
USPAP and the appraiser must make
the declaration that the appraiser
understands she may be subject to
a penalty under IRC 6695A for a
substantial misstatement of value.
Further, the Proposed Regulation
goes into considerable more detail
into the coursework and experience
required of a “qualified appraiser”.

IRS Scrutiny
Although the Proposed Regulation
defining a “qualified appraisal” and
“qualified appraiser” is new, the
IRS has long maintained particular
scrutiny over items transferred having a value greater than $50,000 and
has specified its requirements for
appraisals and appraisers. Taxpayers
are able to substantiate the value of
art for income, estate or gift tax
returns by submitting a request for
“Statement of Value” and following
the procedures set forth in Revenue
Procedure 96-15. In this Revenue
Procedure “art” is defined as paintings, sculpture, watercolors, prints,
drawings, ceramics, antique furniture, decorative arts, textiles, carpets,
silver, rare manuscripts, historical
memorabilia and other such objects.
The Revenue Procedure outlines
the requirements of an appraisal for
income tax charitable deduction purposes as well as for an appraisal for
estate or gift tax purposes.
Once submitted, the request is
forwarded to the Art Advisory Panel

of the Commissioner of Internal
Revenue. The Art Advisory Panel
reviews such requests and taxpayer cases submitted for audit that
include art with a claimed value of
$20,000 or more. The panel, comprised of 25 volunteer art experts
and appraisers, reviews the appraisals submitted by taxpayers in support of valuation claims on art
involved in matters relating to federal income, gift and estate taxes.
The members of the panel discuss
each item, review the supporting evidence provided in the appraisal and
review the research and findings of
members of the panel. The determinations made by the Advisory Panel
become the position of the IRS. See,
“Annual Summary Report for 2007
(Closed Meeting Activity)” prepared
by the Art Advisory Panel of the
Commissioner of Internal Revenue.
Having reviewed the criteria
for what constitutes a “qualified
appraiser” under the PPA and the
Proposed Regulation promulgated
thereunder, and looked at what
the IRS does with an appraisal it
receives in support of any valuation claim, it is clear that it is
important to find an appraiser who
has the appropriate experience and
expertise to withstand the scrutiny
of the IRS.

Finding a
Qualified Appraiser
How does the practitioner find an
appraiser who meets the criteria of a
“qualified appraiser”?
As noted in the IRC and Proposed
Regulation, one option for an
appraiser to be qualified as defined
therein is to have a recognized designation by a recognized appraiser
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organization. There are numerous
such appraiser organizations now
in existence, depending on the discipline, but there are three primary
appraiser organizations that provide
credentialing for appraisers of personal property, all of which require
conformity with USPAP.
One of the largest and oldest organizations, and the one considered by
many to have the highest standards
for credentialing is the American
Society of Appraisers (ASA). It
originated in 1936 and was incorporated in 1952. The ASA is the
only such organization to include
multiple appraisal disciplines. In
addition to Personal Property,
other disciplines include Gems and
Jewelry, Machinery and Technical
Specialties, Business Valuation, and
Real Property.
To become accredited with the
ASA, an appraiser is required to
take courses, pass written exams,
submit professional references and
appraisal reports for review, submit an appraisal log and provide
evidence of a college degree or its
equivalent. Upon application to the
ASA, an aspiring appraiser must
pass an ethics exam and an exam
on USPAP. Once the coursework is
completed, the candidate may apply
for the professional designation.
After two full years of appraisal
experience, the first designation that
may be achieved is that of Accredited
Member (AM). To become an
Accredited Senior Appraiser (ASA)
a candidate must have five full years
of appraisal experience. Further,
even once these designations are
achieved, the Society has a mandatory reaccreditation process that
ensures that appraisers maintain
current knowledge.
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Within the category of Personal
Property the ASA has three primary
specialties that include Antiques
and Decorative Arts, Fine Arts
and General Residential Contents.
However, within these specialties,
appraisers can become even further
specialized in areas such as African
sculpture; antique and collectible
glass; antique firearms, armor and
militaria; antique furniture; Asian
art; audiovisual media recordings;
automotive specialties; books; clocks;
fine arts photography; firearms;
Native American art; numismatics;
oriental rugs; pre-Columbian art;
silver and metal-ware; sports collectibles and memorabilia; textilesgeneral; textiles-quilts; and violins.
All the above information, as well
as a link to finding an appraiser can
be found at the Society’s website
www.appraisers.org.
Another major appraisal organization that provides professional designations is the Appraisers
Association of America (AAA). The
AAA was founded in 1949 and is
the oldest not-for-profit appraisal
organization dedicated to personal
property. Similar to the other organizations, the AAA provides a certification process for its members.
The AAA has three levels of membership: associate, member and
certified member. An “Associate”
member must have three years
professional appraisal experience,
whereas a “Member” must have a
minimum of five years professional
appraisal experience. To become
a “Certified Member” a candidate
must pass examinations in theory
and methodology, as well as in
the candidate’s particular area of
specialty.
Further, candidates at all levels

submit the names of three references
and at least three appraisal reports
in each specialty category the candidate wishes to be admitted. The
candidate’s name is distributed to
the entire membership for comment
and thereafter to an Admissions
Committee to evaluate the candidate’s qualifications. More information on the AAA can be found on its
website www.appraisersassoc.org.
A third appraisal organization
that provides designations is the
International Society of Appraisers
(ISA). The ISA was formed in 1979
and became a not-for-profit corporation in 1994. This organization’s primary focus is on the education and
professionalism of personal property appraisers. The ISA also has different levels of credentialing.
To become a Member, an individual must complete the ISA’s appraisal studies program or an equivalent
course of study as well as document
at least three years of experience
in the appraiser’s chosen field of
specialty. To become an Accredited
Member (ISA AM), the appraiser
must demonstrate knowledge in the
specialty through a course of study
approved by the ISA. To become a
Certified Member (ISA CAPP), the
appraiser must satisfy all requirements for the “Accredited Member”
level, pass a certification examination, submit appraisal reports
for review and approval, submit
appraisal log hours and document
professional development activities.
Members at all levels must re-qualify every five years.
This information and more on the
ISA can be found on its website
www.isa-appraisers.org. Of particular interest for those interested in
finding an appraiser, the ISA has

produced a publication, also found
at its website, entitled “Be Certain
of Its Value: A Consumer’s Guide
to Hiring a Competent Personal
Property Appraiser.”

Conclusion
Although the new provision in IRC
170 and the regulations thereunder
are applicable to income tax, clearly, the definitions for a “qualified
appraisal” and a “qualified appraiser” are equally applicable for estate
and gift tax purposes. Certainly
in any transfer large enough for
estate or gift tax to apply, following these guidelines, selecting and
using appraisers with the highest
level of expertise and experience
in valuing property subject to such
transfers can only increase the likelihood that the valuation submitted
to and reviewed by the IRS will
be accepted. Using appraisers who
have received their appraisal designations from recognized appraisal
organizations such as those discussed herein, as well as many others that exist for other disciplines, is
a way of ensuring the highest quality and adherence to the Uniform
Standards of Appraisal Practice, as
well as compliance with the Internal
Revenue Code and the Regulations.
The appraiser organizations discussed herein all have links for
finding an appraiser.
Ms. Ritter is a Senior Vice President
and Senior Trust Advisor in the Easton,
Maryland Office of PNC Wealth
Management.
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Foreclosure

Crisis:

Volunteer Lawyers
Help Homeowners
By Janet Stidman Eveleth
When the foreclosure tsunami hit Maryland in
2008, homeowners began filing for foreclosure
at a rate of 62 a day. Suddenly, in the midst of
soaring unemployment and a plummeting economy,
100,000+ Marylanders faced losing their homes.
To help these families, Maryland lawyers stepped
in and volunteered to give pro bono legal assistance to thousands of bewildered homeowners.
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This flood of homeowners hurt
by the foreclosure crisis prompted
Chief Judge Robert M. Bell to issue
a call to action and hundreds of
attorneys volunteered. Maryland’s
legal services community then
forged a partnership to create the
Foreclosure Prevention Pro Bono
Project (FPPBP) to train the volunteer lawyers and link them
with homeowners direly in need
of their services. To date, almost
900 Maryland lawyers have volunteered to offer pro bono assistance
and many have accepted multiple
pro bono clients.
One year later, attorneys are
still volunteering and have made
a big difference in the lives of 100s
of homeowners, saving countless
homes. But this experience has made
a big difference in the lives of the
volunteer attorneys, too, who characterize the experience as: “helping a family keep their home is so
rewarding; the gratitude you get
from the homeowners is unforgettable; and saving someone’s home
is amazing!”
However, the experience has also
proven challenging for the lawyers
because when they volunteered,
they unknowingly signed on for
an emotional rollercoaster ride. “It
is the highest highs and the lowest
lows,” one discovered. “There is
a lot of stress involved as you are
often banging your head against the
wall,” says another and one feels

“we are fighting tsunami with a
small bucket.”
But one volunteer sums it up
best. “I am hopeful we are making a difference, but when I consider the vast, ocean-like problem
we confront, I can only say that
although my efforts are but a drop
in that ocean, on an individual level,
working one-on-one with clients
who really need our services, I feel
rewarded.”

Genesis of Crisis
During the foreclosure tsunami, volunteer attorneys not only
helped homeowners but unearthed
the genesis of the crisis and saw
the devastating effects it had on
thousands of Marylanders. Jill
A. Michaels credits the economy
and “homeowners’ sudden loss
of income as the primary reason
because it led to reduced employment hours, lost jobs, reduced
income and thus, foreclosures.”
Now, adds Michelle J. Adams,
“most need loan modifications
because they lost their job and
their new job pays 50 percent or
less of what they used to make,
or their hours have been reduced
and the lost income means a loan
modification is necessary.”
While the economy and unemployment have played a major
role in the crisis, Joseph Trevino
places the blames on the “greedy

lenders and brokers,” while John
Gabel, sees the problem as twofold: the surmounting problems
from the homeowner’s initial loan
or re-financing; and in the broader
sense, the sociological problem.
First, there are the median
income people who had comfortable mortgages, but when “the
assaults from sub-prime lenders
began,” Gabel asserts, they refinanced. “The lenders told the
homeowners that their house had
a great deal of equity and they
could refinance, take out and use
the equity and have lower payments. Regrettably, many jumped
at this chance, “not understanding
the terms of refinancing,” adds
Gabel, “and ended up with balloon payments on back end.”
Second, Gabel says, “there are
the people who bought later in
the process and stretched to buy
their house, often getting a risky
mortgage.” Adams believes people simply bought more than they
could afford. But Trevino believes
the “lenders and brokers pushed
deals that were too good to be true
and duped people into thinking
anyone can buy a house. There
were no rules or standards, just a
signature to get a loan.”
“Now, in the current economy,”
Trevino asserts, “people are working two and three jobs trying to
pay their inflated monthly payments on highly devalued assets
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with plummeting house prices.”
They are struggling. “Adjustable
rate mortgages allowed them to
buy the house,” notes Adams, and
now that the mortgage is adjusted,
they cannot afford it.
Unfortunately, Gabel adds, “when
they get into problems, rather than
seek help early, they try harder
to muster their economic clout to
fight the problem and ultimately
sink deeper. They wait to seek help
because they are ashamed of their
situation and do not understand
what was done to them on front
end. Seeking help earlier would
often have made a difference.”
“These poor homeowners are so
embarrassed,” laments Michaels.
“People think that if they go into
foreclosure it is the end of their
problems, but it is the antithesis.
Foreclosure is just the beginning
of their headaches because they
now face decisions on losses and
their credit is affected for a longer
period of time.” Many confront a
number of legal issues and need
a pro bono lawyer and turn to
FPPBP for help.

The Foreclosure Project
When the number of foreclosures
dramatically spiked in the spring of
2008, Maryland’s General Assembly
addressed the impending crisis
by enacting emergency legislation. On April 4, 2008, new foreclosure laws, an amendment to the
pertinent Maryland Rules (2-122,
14-201, 14-203, 14-204 and 14-105,)
took effect, establishing new notice
requirements and extended time
periods for foreclosure sales to give
homeowners a better chance of salvaging their homes and stabilizing
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their finances. But by early summer,
foreclosures had reached crisis proportion, climbing to an average of 62
filings a day
State agencies were also tracking
this trend and their data indicated an
escalating need for legal assistance
on the part of many homeowners in
trouble. Thus, Chief Judge Robert
M. Bell of the Court of Appeals of
Maryland issued a call to action
for all Maryland lawyers. In July
2008, the Chief Judge sent a letter to
every lawyer in the state asking for
pro bono volunteers to help homeowners at risk. Over 200 attorneys
responded immediately signed up to
undergo training and help Maryland
homeowners by giving pro bono
legal assistance.
Next, a vehicle was needed to
link the attorney volunteers with
Maryland homeowners facing foreclosure. Thus, Maryland’s Judiciary,
partnering with the Governor,
Attorney General, the Maryland State
Bar Association, the Maryland State
Department of Labor and Licensing
and Regulations (DLLR), Civil
Justice Inc. and other legal services
groups, launched the “Foreclosure
Prevention Pro Bono Project”
(FPPBP). This resource was up and
running by August and MSBA’s pro
bono arm, the Pro Bono Resource
Center of Maryland (PBRC) was designated as the administrator.
First, PBRC signs up the volunteer lawyers and trains them, in
conjunction with MICPEL and Civil
Justice Inc. Training, the foundation of this effort, consists of an
intense four-hour training program
which equips the volunteer attorneys, most of whom are not familiar
with this area of practice, with the
skills, knowledge and resources they
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need to assist the pro bono foreclosure clients. Training is provided at
no cost to all lawyers who volunteer
to accept one pro bono foreclosure
case or render 15 hours of pro bono
legal service.
Over the course of the summer
of 2008, 700 attorneys volunteered
and were trained in foreclosure in
preparation for helping homeowners. Now, there are also optional
advanced training sessions. The
attorneys are presented three volunteer pro bono options: public foreclosure workshops; counsel for housing
agencies; and direct referrals.

Workshops
Hundreds of attorneys have volunteered to participate in the Project’s
Public Foreclosure Workshops where
they offer immediate assistance to
homeowners. The first workshop,
launched in the fall of 2008, was
flooded with homeowners and the
subsequent 42 have proven to be
popular venues in local communities.
PBRC and Civil Justice, affiliating
with the relevant local community
or faith-based groups, present these
forums all over the state so homeowners can be helped by volunteer
lawyers who counsel them and give
brief advice.
At the workshops, the lawyers sit
down and meet with homeowners
one-on-one and try to work things
out. Consumers share their paperwork and loan documents with the
attorneys, who try to identify such
issues as the type of loan, the terms
and the existence of any misinterpretation, illegality or fraud. Many
homeowners need attorneys to help
them with loan modifications as
they struggle to keep their homes, so

much of the legal work involves loss
mitigation.
Essentially, the volunteer lawyers
negotiate with the lender to seek a
workable solution so the person can
stay in his or her home and manage
the payments. Quite often, the terms
of the loan are unclear and most people neither understand the content of
the papers nor the full ramifications
of the terms. Therefore, the attorney
first tries to explain what the documents actually mean and then tries to
figure out if there is some long term
solution to help them. Sometimes
they are able to work out a budget
process that enables homeowners to
meet their obligations and ultimately
stay in their home.
When attorneys go to the workshops
as volunteers, many are so moved by the
overwhelming need that that they attend
multiple workshops and accept pro bono
cases. To date, over 1000 homeowners
have attended these sessions and been
helped, and 100+ pro bono cases have
been placed through the workshops.

Direct Referrals
The second volunteer option, Direct
Referrals, is tied to the toll-free foreclosure hotline – (877) 462-7555 –
run by the Maryland Department
of Housing and Community
Development (DHCD), the state
agency that oversees foreclosure. The
hotline was initiated in May 2008 and
has been overwhelmed with calls
ever since. Callers are immediately
“triaged” and most are sent to a
housing counseling agency.
However, those callers determined to need a lawyer are referred,
based on locale, as a direct placement to one of four FPBFP designated placement agencies: Volunteer
Lawyers
Service;
Community

Legal Services of Prince George
County; the Montgomery County
Bar Association; and Allegany Law.
After being screened by the Hotline,
the callers go through an intake
process at the agency and are then
matched with volunteer lawyers.
The attorneys take the homeowner pro bono cases, most often negotiate with the lenders in an effort
to work out understandable terms
and a long-term solution for the
homeowner. Civil Justice supports
these attorneys, some of whom are
taking their first case in this area of
the law, and guides them through
the process.

In-House Counsel
Finally, volunteer lawyers may affiliate with housing counseling agencies
who call up them for assistance. They
serve in the role of counsel to a housing agency, providing legal information, answering questions and
generally offering legal support. The
attorneys work with trained housing counselors, assisting them and
working in tandem with them to help
individual homeowner.

The Volunteer Attorneys
In a recent interview with the
Maryland Bar Journal, four exemplary attorneys shared their volunteer experiences, candidly talking
about the overwhelming need, the
clients’ problems and their pro
bono cases. Two accepted cases
at Workshops and two through
direct referrals, plus they all have a
multitude of walk-in pro bono clients. They would like to help more
and are troubled by those too far
gone to save, but every homeowner

saved is a victory. All four have big
hearts and have been moved by
their experiences.

Volunteer - John Gabel
John Gabel, a general practitioner
and relatively new lawyer who
actually opened his law practice
in Bowie in July 2008, found the
experience to be most rewarding.
Starting out in the practice of law,
Gabel had time as he built his practice, so when the Chief Judge issued
the call to action, he volunteered.
“There was clearly a need for a lot
of good to be done so I stepped up,”
he explains. “I had time and this is a
problem everybody has to solve.”
Gabel attended several public
workshops, where he found his
four pro bono clients. The cases he
has handled are ones with a “shot
of helping people who are ineligible, income-wise, for legal aid and
legal services groups. Typically, the
homeowner is within $500 of being
able to make the mortgaged payment and most had some sort of
adjustable rate mortgage starting at
say five percent that is now over 10
percent.” Essentially, Gabel goes to
the bank to renegotiate their loan;
he offers legal assistance, intervention and support.
“Banks do not want ‘un-performing’ loans and clients want to make
their payments, keep their home
and make things work.” So, he has
found that banks are receptive and
work with the volunteer attorney
involved. In this way, “the bank can
speak to a professional rather than
a homeowner who is tied to emotions.” Thus, Gabel re-negotiates
the mortgage and helps get people
back on the right track.
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Gabel characterizes FPPBP’s
foreclosure training as “fantastic”
and recommends this experience
to young solos, especially newer
ones, as a great way to find mentoring relationships. “It gets you
out and working and puts you in
contact with groups like PBRC
and Civil Justice who have been
must supportive as mentors. “It
is a great experience because you
learn how to become an effective
advocate.”
“Helping others is great emotionally and I am convinced that it has been
great practically, because we all have
our homes that are being hurt by these
foreclosures so to get the value of our
houses back, we have to start with the
bleeding at the bottom of the housing
market,” Gabel concludes. “Knowing
that you have helped a family who
has worked hard to retain their home
is very rewarding - you have given
them back their American dream.”

Volunteer - Jill A. Michaels
Jill A. Michaels, a small law firm
real estate attorney in Rockville who
focuses on residential real estate
and loss mitigation, volunteered
when Chief Judge Bell put out the
call because she had the experience
and wanted to help homeowners
and other volunteer attorneys. “I
was already doing this type of work
and handling these types of cases
and I like doing pro bono work so it
was a natural fit.”
Opting for direct pro bono representation cases, Michaels has accepted
multiple referrals from Montgomery
County Bar Association. To date, she
has taken over 20 pro bono cases,
in addition to shouldering a huge
loss mitigation caseload in her practice. She has helped homeowners
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with everything from short sales and
negotiations for loan modifications
to waiver deficiencies on loans and
initial consultations for bankruptcy.
In one of her pro bono cases,
a homeowner was served by the
bank for fraud. “This distraught
family was actually the victim of a
foreclosure housing scheme which
is currently being prosecuted y the
Attorney General and I ultimately
helped the family with the lawsuit.” Another one of her pro bono
clients lost his house to taxes and
was about to go to foreclosure so
a hearing was scheduled in the
county circuit court. “I was drafting a motion on the tax sale and
called Civil Justice as I had never
done one before. CJ offered the legal
guidance I needed and walked me
through it and I won,” she exclaims.
“I got the case dismissed and saved
the home.”
Michaels also helped a number
of Baltimore City homeowners with
their foreclosure problems at a
Foreclosure Counseling Event sponsored by PRRC. “For four 4 hours,
volunteer attorneys sat at tables and
the helped homeowners who came
up with their papers,” she reports.
“We advised them and did initial
consultations about the next steps.
Overall, Michaels considers her
volunteer experience to be “rewarding and supportive” and she commends CJ, PBRC and the listservs
as being “most valuable and accommodating.” However, she says it is
also “very frustrating because the
banks do not care; they are businesses with stock holders to report
to, so the work on loan modifications is an uphill battle.”
But, she adds, it is so exciting when
you win and save someone’s home.
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Volunteer - Joseph Trevino
A solo practitioner in Greenbelt,
Joseph Trevino wanted to help out
and attended the first workshop.
“The poor folks came in droves to
tell us their tales of woe,” he recalls.
“You could not help but be moved
by their plight, their sincerity and
most of all their fears.” So Trevino
volunteered, “bonded with the clients immediately,” and took three
pro bono foreclosure cases.
In one heart-wrenching case, he
helped a man with terminal cancer
with no income, undergoing chemotherapy and on food stamps, stay
in his house by negotiating a deal
with the lender. Trevino was able to
lower his payments to pre-adjustable rates and deferred four or five
months of payments. He kept the
man and his wife in their home.
“It is so overwhelming, story
after story; my heart goes out to
them and I wish I could do more.
Trevino’s second pro bono client
was an older single woman about
to lose her mobile home! “Mobile
homes are not real estate, so I contacted the bank president right
away and it was refreshing to find
a very sympathetic individual. We
agreed to hold the client at below
the 90 day delinquency, and once
she passes through that threshold
she can pick up the regular payments and go on.”
“This experience has been very
special to me. The gratitude you
get from these poor people, and the
satisfaction of having done what for
you comes naturally from years of
training, is an unforgettable feeling. I hope I can say proudly to my
grandchildren, when they look back
at these hard times, that I was part
of the great effort to keep people

and families in their homes.”

Volunteer Michelle J. Adams
A solo practitioner with an interest in real estate law, Michelle J.
Adams watched the foreclosure
crisis unfold and wanted to get
involved, so Judge Bell plea was her
opportunity. She had experience
with real estate cases as a solo and
volunteering for FPBFP also gave
her the opportunity to work with,
and ultimately join, a small law firm
in Montgomery County.
Adams has accepted 12 pro bono
cases as direct representation referrals from the Montgomery County
Bar Association. In addition, she
attended a foreclosure event in
Baltimore where she sat at a table
and reviewed homeowners’ materials and advised them. Plus, individual clients have come to Adams
needing help and she has accepted
“many on a pro bono basis because
they need help and they become
part of project.”
To date, all of Adams pro bono
cases have been loan modifications or forbearance issues and
she has a stellar success rate. “In
most cases, I have been able to
keep them in their homes by getting their loans modified.”
“It is a great experience,” exclaims
Adams. “On the day the bank agrees
to the modification, and I get to call
the homeowner and tell the family
that they are keeping their house, it
is the most amazing day. But when
bank says no, and I have to call them
with bad news, it is really hard. You
tend to take these things personally
- and it is really upsetting”

Conclusion
FBPFP is considered a huge success. “With the exception of homeowners who are eligible for legal
aid, we have provided the foreclosure defense opportunity for
homeowners throughout the economic spectrum,” states Diane
Cipollone, Director of Civil Justice
Inc.’s Sustainable Homeownership
Project. “Before FBPFP, about 99
percent of foreclosures were undefended by legal counsel. Now, we
have helped 100s of homeowners
and new laws have presented various defenses to give our volunteer
attorneys leverage in negotiations.”
PBRC also rates FPBFP successful and is pleased with the large
number of volunteers. “The volunteer attorney effort we have

seen from Maryland’s Bar is
unprecedented,” exclaims Sharon
E. Goldsmith, PBRC Executive
Director. “These dedicated volunteer attorneys have kept many
homeowners in their homes.”
As echoed above, the volunteer
attorneys credit the mentoring and
support they have received through
FPBFP, especially from Civil Justice
and PBRC, as a big part of this initiative’s success. But it is the 900+
Maryland volunteer lawyers helping homeowners who are the true
heroes and the key to its success.
Janet Stidman Eveleth is the Director of
Communications for the Maryland State
Bar Association and the Editor of the
Maryland Bar Journal.
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The

Legal

Profession
Goes

Green
By John P. Machen

“Green building” has become a common phrase in the lexicon of those involved in commercial real estate. In its broadest sense, the term “green” connotes minimizing adverse
environmental effects and maximizing resource conservation. For a good overview on
this subject, see Sheehan, “Environmental Capitalism: Green Building, Maryland Bar Journal
Vol. XXXXI, no. 3. May/June 2008. As the growth of green has continued in the legal
world, we are seeing more references to green lawyers keeping pace with the development and seeking for themselves a place in this branch of practice.
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The first part of this discussion
is confined to a brief overview of
some recent changes in the U.S.
Green Building Council’s system
for evaluating “greenness.” The second part invites attention to statutory approaches to regulation in this
field, and finally there is a look at
how the legal profession is addressing this sub-specialty.

The LEED Building
Rating System
Developed and administered by
the U.S. Green Building Council
(USGBC), the LEED system, an
acronym for Leadership in Energy
and Environmental Design, was
largely inspired by concerns that
buildings consume more than 70
percent of the electricity in this

country, are responsible for 38 percent of the green house gasses
released each year and use roughly
12 percent of our potable water.
Out of that has grown a rating system to measure a building’s impact
on the environment.
Under the LEED system, points
or credits are awarded for all
aspects of building development,
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design, construction and operation in terms of the effect on the
environment and energy efficiency. Relevant factors include such
things as site location, access to
public transportation, use of water,
energy efficiency and renewability, materials used, recycling, and
indoor air quality and comfort.
Different criteria are provided for
different types of buildings and
projects, such as new construction
and major renovation, commercial
interiors, existing buildings, core
and shell and so forth.
In order to initiate the LEED certification process, the owner registers the project with the USGBC,
pays a fee and submits in a prescribed format detailed information supporting each credit being
sought. Depending on the points
awarded, a building may achieve a
basic LEED certification or one at a
higher level denominated as Silver,
Gold or Platinum.
As the process of certifying green
buildings has matured, so has the
LEED rating system. Generally
speaking, one point is awarded for
each relevant design or construction element in a project, although
there are a few departures from
this principle. For instance, under
the pre-2009 system, in the area of
energy efficiency there was a sliding scale ranging from 2 to 10 points
depending on the extent to which
a building’s performance exceeds
certain baseline benchmarks, and
for many credits it is possible to
get additional points for exemplary
performance.
One criticism had been that some
points are much easier to obtain
than others, a factor that encourages developers to chase the easy
58
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points rather than focus on a holistic approach to energy efficiency
and environmental impact. Also,
some points may lack any beneficial impact at all. For instance, in
certain buildings one point is available for installing bicycle racks
with available changing and shower facilities to encourage alternatives to commuting by car. It does
not matter that no one actually
commutes by bicycle. The credit is
still awarded.
Furthermore, some of the LEED
credits have more significance in
certain areas of the country than
others. For instance, one of the
LEED categories is in the area of
water efficiency. Points are awarded for a significant reduction in
the use of potable water for landscaping. Earning that credit means
more in Arizona than in the Pacific
northwest.
For 2009 the USGBC has revised
many of the LEED standards, a few
of which are worth mentioning. One
point is still awarded for the unused
bicycle racks, but the project can
earn six points instead of one for
being within walking distance of
public transportation. Overall, more
points are weighted on a proportionate basis for optimized energy performance than other factors. With
respect to regional issues, additional
credits may be awarded for climate
differences that impact energy and
water efficiency.
Other building rating systems
besides LEED are available, such
as the Green Globe system and the
EPA’s Energy Star Rating system,
which is limited to energy consumption. To date, however, LEED is the
system getting the lion’s share of the
press and seems to be the dominant
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market leader.
So much for the standards, now
for their application. What is the
motivation for their use? Corporate
accountability is the first to come
to mind. Companies are recognizing the advantages of going green
and are responsive to the demands
of stockholders and customers who
expect a reduction in adverse impact
on the planet, as well as the demands
of employees who want a more comfortable workplace. Nevertheless,
sometimes corporate accountability
is misplaced or misdirected.
For example, in McKinney, Texas,
there is a Walmart outlet that is a
model green building. The problem
is that McKinney is a remote town
about 30 miles outside of Dallas.
On the highway to the store, one
passes a sprawl of fast food restaurants, strip shopping centers
and even another Walmart. So, one
wonders how “green” is a building
that is located where its workers
or shoppers must consume many
gallons of gasoline to get there
and back and serves as a magnet
to draw development into more
remote areas.
Another example is the Ford Rouge
River Plant in Dearborn, Michigan-again, a model of green building
efficiency with solar panels, high
efficiency heating and cooling and
even a vegetative green roof. But
it begs the question whether Ford
would not do better by focusing its
resources on making greener cars
than a greener place in which to
build them.

Building Green Legislation
The green spirit is now spilling
over into the governmental sec-

tor as more state and local governments are getting green fever
and incorporating green requirements into their building and zoning codes. According to a recent
AIA study, the number of counties with green building laws has
increased by nearly five times
since 2003. They sampled the 200
most populous jurisdictions in the
U.S. representing about half of
the nation’s population and found
that some 25 percent have green
building programs of one sort or
another. The study also found that
the rate of program introduction is
accelerating, and since the study
was completed, significantly more
jurisdictions have adopted green
building codes.
Green legislation takes one of two
approaches: the voluntary and the
compulsory. The first is the offer
of benefits designed to induce the
development of a green building,
such as income and property tax
credits or a waiver, discount or
rebate of building permit fees. Some
allow a greater intensity development if a property is developed
green. In other plans the benefit
is limited to expedited turnaround
times for issuance of building permits, certificates of occupancy and
inspections. Common to all these
approaches, however, is the absence
of any legislative compulsion to
building green.
The other approach is to make
green requirements mandatory.
This may present a challenge to a
municipality whose staff lacks the
experience necessary to deal with
the technicalities of green standards.
In particular, matters such as energy efficiency and requirements for
natural daylight often require com-

puter modeling and a high degree of
engineering expertise that may not
be found among employees in a city
or county building department.
One solution to the personnel
problem is to rely on third-party certifications, such as LEED or
Green Globe, but many jurisdictions
are reluctant to outsource oversight
of code compliance to an entity
beyond local government. Baltimore
City now faces that issue.
Part II, Chapter 37 of the Baltimore
City Building Code now requires
that all newly constructed or extensively modified non-residential or
multi-family buildings greater than
10,000 square feet must have at
least a LEED Silver certification or
its “equivalent.”
The
City’s
Housing
and
Community
Development
Department has put together a work
group and has engaged a consultant
to develop the regulations to define
the “equivalent” of LEED Silver,
taking into account those factors
deemed unique or especially important to the City of Baltimore, such
as the nature of its housing stock,
the harbor, public transportation
and historic preservation. But until
these regulations become effective,
anyone applying for a building permit for a project covered by the
ordinance is effectively required to
contract with the USGBC, to pay its
fees and to submit to its certification
process. In principle, one wonders
if there is any difference between
that and an ordinance requiring a
building owner to contract for garbage collection.
Once the new regulations
become effective, a developer and
its design team will be faced with
two other decisions: first, which

standard will work best in terms
of cost and suitability for the project — a LEED Silver certification
or the City’s “equivalent?” And
second, which organization does
the developer find more compatible as a working partner?
Developers may have little choice
but to work with the City’s LEEDequivalent standard. The ordinance
provides that in order to draw a
building permit, the developer
must demonstrate the likelihood of
achieving LEED Silver. While the
USGBC will indicate which credits
are anticipated to be awarded based
on a design review, it is questionable whether the number of anticipated design credits will be enough
to demonstrate the likelihood of
LEED Silver.
Just as significant, upon completion of construction, a use and occupancy permit will not be issued until
LEED Silver status is in fact awarded.
Developers cannot afford to have a
building remain vacant pending final
USGBC review. Working directly
with the City without involvement
of the USGBC should alleviate these
possible delays.

The Profession of
Law Looks at Green
The emergence of green building
in the construction business has
spawned the growth of a sub-specialty among real estate lawyers in
green law. Among other matters,
old forms of documents that do
not address these concepts must be
revised by lawyers competent to do
the job.
For instance, green buildings give
rise to new issues to be covered
in commercial leases. The so-called
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“green lease” is characterized by
three fundamental features that are
not typically found, or not found
much, in the run-of-the-mill commercial lease:
1.

2.

3.

The obligation to contribute
to capital and operating costs
and the benefits accruing
from cost savings are appropriately balanced between
the landlord and tenant so as
to maximize the incentive on
both parties to invest in energy efficiency and resource
conservation.
The covenants binding on
both landlord and tenant
dealing with construction,
maintenance, use and daily
practices meet certain defined
standards in the areas of energy, water use, environmental
impact, resource conservation, and indoor air quality
to a much higher degree and
greater specificity than typically found in a commercial
lease today.
Insurance clauses contain special requirements respecting
the use of insurance proceeds
to rebuild in accordance with
green standards.

There are several useful publications to assist the experienced practitioner in turning a standard lease
into a green lease. The Building
Owners and Manager’s Association
(BOMA) has published a green
lease guide which can be purchased
through their website (www.boma.
com). Another form of green lease
has been developed by the Real
Property Association of Canada
which can be downloaded without
60
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charge from their website (www.
realpac.ca). There are, of course,
differences related to Canadian law
and tax and accounting practices,
but the green provisions basically
cover the same ground.
Green issues that arise in construction contracts and architects
agreements require thoughtful
drafting. Owners have been known,
almost as an afterthought, to insert
in the contract specifications a simple statement that a new building is
to achieve a certain LEED certification level, but such casual drafting
can invite trouble. The process of
gathering points for a LEED certification requires performance by different parties to the agreement.
The contractor normally has no
control over points for site location
or design for natural daylight, nor
does the architect control points
awarded for recycling of construction waste. The proper approach
is for the contract to specifically
assign responsibility for each credit
on the LEED checklist to the party
best suited to perform.
As an example of some of the
problems that may result from a
failure to properly allocate responsibility, consider the following
scenario:
The developer is approaching
delivery to a tenant of a newly
constructed building. The lease
requires a LEED Gold certification. The last thing to do is to paint
the stairwell. Unable to obtain the
specified paint, the painter goes to a
home improvement center for paint
that matches color and texture, and
finishes the job the day before the
delivery deadline. The only problem -- the substituted paint is high
in volatile organic compounds and
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the building fails the Gold certification by one point.
So, who is at fault— the painter
for using the wrong paint, the general contractor for failure to supervise, or the architect for specifying a
paint that was not available? Worst
of all, what is the status of the
lease? May the tenant walk away?
How will the project’s financing be
affected? New issues such as these
will be soon making their way into
the courtroom and into arbitration
proceedings.
Lawyers may become involved
in the process of LEED certification or code equivalents both
in advising clients on compliance
and possibly in challenging the
USGBC or other authority if a
certification is denied. The green
law practice is expanding beyond
real estate to cover issues such as
truth in advertising, as the FTC
has issued standards on the use of
terms like “eco-safe” and “recyclable.” Corporate reporting and
disclosures will require adherence to standard metrics when
it comes to claims of greenness.
Loan underwriting and appraisals
will formally evaluate greenness,
much in the same way property
condition assessments and environmental reports are now standard. As investment and tax policy spur innovation in green technology, there will be more patent
and trademark protection issues.
Lawyers are developing further
expertise in counseling on carbon
credits, advocacy on sustainability-related regulatory issues, and
venture capital fund formation for
sustainable investments, to name
a few.
To supplement the development

of legal expertise, a number of
lawyers have obtained status as a
“LEED Accredited Professional”
(LEED AP) under a certification program administered by
the Green Building Certification
Institute. The accreditation comes
only after one has engaged in
intensive study and has passed an
examination. As of this writing in
early May 2009, there are about
83,000 holders of LEED AP certificates, of whom fewer than 350 are
lawyers and only 17 among regular Maryland practitioners.
The LEED AP accreditation
process has been revised in 2009.
Whereas previously there was only
one exam, now the exam is in two
parts: The first is a “LEED Green
Associate” exam, for which the

candidate must either have previous experience supporting a LEEDregistered project, be employed
in a sustainable field of work or
engaged in an education program
in green building principles. The
second exam covers one of the
five specialty LEED rating systems,
and for which the candidate must
have documented previous LEEDrelated work experience as consultant, contracted worker or other
member of a project team or a
“certifying body.” These eligibility requirements will significantly limit the ability of lawyers to
become a LEED AP.
Obviously, only relatively few
lawyers in a given firm or practice
group will be full-fledged LEED
AP certificate holders, but as this

area of law grows, others will
develop their own level of expertise as the needs of clients demand.
Ultimately as the requirement to
build and behave green becomes
more engrained in our national
habit, there will only be one way
of doing things, and the notion of
a green law practice will not be
regarded as anything unusual. But
until then, expect to see more lawyers emphasizing green expertise
as a core practice specialty.
Mr. Machen, a partner at DLA Piper
LLP (US), concentrates in commercial
real estate. He can be reached at
jack.machen@dlapiper.com
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What to Do When a Director Sues
Corporations are sued everyday.
Dealing with a lawsuit in addition to
running a business is distracting to a
company’s board of directors and its
management team. Fortunately, most
companies are never sued by a sitting director. Still, it does happen.
Preparing for the worst can help a
company manage a director lawsuit if
it ever arises.

Director Lawsuits Under
Maryland Law
In February 2007, the Court of
Appeals of Maryland considered
whether a director breaches his fiduciary duties under Maryland law if
he sues the company for which he
is a director. In Storetrax.com, Inc. v.
Gurland, 915 A.2d 991 (Md. Ct. App.
Feb. 2007), Joshua Gurland, the former president, chief executive officer
and founder of Storetrax.com, Inc., an
internet-based real estate listing service, sued the company after he was
terminated. Mr. Gurland remained
on the company’s board of directors
for more than a year after his termination. On December 11, 2001, Mr.
Gurland drafted a letter to the board
of Storetrax that stated in part “I have
consulted an attorney and will not
hesitate to avail my self of every possible remedy in the event of dispute.
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If the issue remains unresolved as of
[21 December 2001] I will instruct my
attorney to proceed.”
In January 2002, Mr. Gurland filed
a complaint alleging breach of contract and seeking $150,000 in severance pay in accordance with the
terms of his employment agreement.
Mr. Gurland sued to recover a severance payment that he claimed he had
rights to as a result of his termination
without cause. Because of an error by
the resident agent for service of process for Storetrax, the company never
received notice of the complaint.
Storetrax never responded to the
complaint and judgment was entered
for Mr. Gurland. Storetrax also did
not receive a copy of the court’s judgment for the reasons described above.
It was not until a writ of garnishment
on the company’s bank account to
enforce the judgment that the company received actual notice of the
legal proceedings against it. From
the time Mr. Gurland sent his letter
to the board until Storetrax realized
a judgment had been entered against
it, Mr. Gurland had made several visits to the company’s offices without
mentioning the lawsuit. Ultimately,
part of the case was heard at trial
and the jury returned a verdict in Mr.
Gurland’s favor awarding him the
entire severance payment.
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During the litigation, Storetrax
countersued alleging that Mr. Gurland
had breached his fiduciary duties to
Storetrax by failing to notify the company of his lawsuit even when it was
clear the company had no knowledge
of the litigation. The court upheld the
lower court decision. “The Court of
Special Appeals in the present case
was correct to point out, however,
that situations may arise where a corporate director, despite the requirement that a director adhere strictly
to his or her fiduciary obligations,
may proceed with an individual plan
of action even though the director’s
interests conflict directly with those
of the corporation on whose board
he or she sits.” The court went on to
highlight that even Storetrax’s attorney conceded at oral argument that
Mr. Gurland had the right to sue the
company despite his position on the
board of directors.
The court then turned to a director’s duty in the event a conflict
of interest arises. Under Maryland
statutory law, a transaction in which
a director has a material financial
interest is not void or voidable solely
on that basis as long as, among other
possibilities: (i) the conflict of interest
is disclosed to the board; (ii) a majority of disinterested directors approves
or ratifies the transaction; or (iii) the

contract or transaction is fair and reasonable to the company. Under this
approach, the court reasoned that
Mr. Gurland had to provide Storetrax
with notice of his intention to file a
lawsuit against the company which
would then provide him with a legal
safe harbor to seek enforcement of
his personal contractual rights while
“fulfilling his fiduciary obligations to
act in Storetrax’s best interests.”
Ultimately, despite Stroretrax’s
arguments to the contrary, the court
upheld the lower court’s findings that
Mr. Gurland’s December 2001 letter
put the company on notice that Mr.
Gurland intended to file suit if the
severance dispute was not settled out
of court. Further, the court went on to
find nothing in the record that indicated that: (i) Mr. Gurland knew that
Storetrax did not have actual knowledge of the suit; (ii) that he acted to
conceal the existence of the lawsuit;
or (iii) that he used any confidential
information to seek his desired remedy. “Under the circumstances, [Mr.
Gurland] acted properly in pursuing
summary judgment by default.”
Finally, the court examined Mr.
Gurland’s right to enforce the judgment. Using unequivocal language,
the court again held that Mr. Gurland
had the right, regardless of his position as a director, to enforce the
judgment against Storetrax through a
writ of garnishment. “We have been
unable to locate any general rule
of law prohibiting a director from
becoming a creditor of his or her corporation in the manner pursued here.
[A director] may sue the corporation
as a creditor just as if he or she were
not a director, and may secure a preference, where the corporation is not
insolvent, by issuing attachment or
garnishment.”
In addition, the court held that Mr.
Gurland did not violate any fiduciary

duty to Storetrax by refusing to voluntarily relinquish the garnishment
or by opposing Storetrax’s challenge
to the judgment.
[T]o accept literally the reasoning that [Mr. Gurland] violated a
fiduciary duty to the corporation
merely because he failed to relinquish a legal interest at the corporation’s request would mean that
a corporation effectively could
prohibit any director from suing
the corporation of which he or
she is a board member because
the director would be obligated
to cease pursuing his or her legal
rights if the corporation requested
it. That is not the law of this or any
other state, nor should it be.
It is the settled law of the land then
in Maryland that a director, provided
proper notice is given to the company,

can sue the company on whose board
he sits, can enforce the judgment
through addition judicial action and is
not obligated to withdraw voluntarily
the pursuit of such enforcement in the
face of a request to do so from the corporation on whose board he sits. The
Storetax decision has been cited favorably in subsequent Maryland cases
addressing this issue.

An Adversarial Interest
It’s doubtful a stockholder is very concerned about a director’s legal rights as
an individual and his ability to exercise them so long as he discloses any
such conflicts to the board in advance.
It’s equally unlikely that a stockholder feels comfortable knowing that in
Maryland, like other jurisdictions, the
courts have recognized that a director’s
individual rights are not preempted by
his duties as a director to the corpora-
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tion and its stockholders.
It is self-evident that a person
responsible for garnishing a corporation’s bank account to satisfy a judgment has an interest in a substantial
majority of financial transactions
involving the corporation. Such a
direct personal interest in a company’s finances could color a director’s judgment with respect virtually
any business decision involving the
company’s capital – from employee
salary and benefit enhancements to
capital improvements at the company’s properties.
One could argue that a conflict
exists anytime there’s a business
relationship with a director. Entering
into such business agreements with
related parties involves the assumption of a degree of risk that the relationship will sour. Indeed, the court
in Storetrax recognized the risk that a
company assumes when engaging in
business transactions with directors.
“When a member of a corporation’s
board of directors conducts business with is or her own corporation
. . . there is an appreciable possibility that, at some point, the director’s interests will diverge from the
interests of the corporations [sic].”
However, there remains a key difference between the conflicts inherent
in an interested party business deal
and a director-sponsored law suit:
litigation is always adversarial. There
is no mutual benefit to the parties.
One side wins and the other loses.

Planning Ahead
Directors suing the companies on
whose board they sit is not in the
stockholders’ best interests. At the
same time, legally, each director has
the right to litigate with the corporation to preserve his interests.
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Allowing a director to sue and continue as a director — especially as
the director of a public company —
is not practical (although it has happened). There is a better approach
that preserves each person’s and
entity’s best interests while adhering
to sound corporate governance.
To be prepared for a situation in
which a director engages in a legal
dispute with the corporation, each
director should know in advance
that he will be required to tender
his resignation when notice is given
of his intent to seek arbitration or
a complaint is filed with a court of
law. The disinterested directors of a
board could then review the director’s tendered resignation and determine whether to accept it. Similar to
the changes in corporate governance
documents related to the majorityvote movement, companies could
amend their bylaws or articles of
incorporation to mandate a director
resignation should a director choose
to litigate with the company. At the
very least, a public company could
include such language in its corporate governance guidelines, if it has
such guidelines.
Public companies listed on
NASDAQ or the New York Stock
Exchange would also need to consider the effect a director lawsuit might
have on a director’s independence.
While each of the exchanges provides some bright-line tests of independence, each board must carefully
review director independence issues
in light of the facts and circumstances presented.
A public company would also need
to consider whether a lawsuit filed
by a director or an affiliate of a director is a material event that requires
public disclosure on a current report
on Form 8-K. If the company implemented a director resignation policy
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as described above, such a resignation would trigger a reporting obligation under Form 8-K. Notice to the
NYSE of the resignation would also
be required. If the board determines
that a director is no longer independent and that determination causes a
majority of the board to no longer be
comprised of independent directors,
notice must be given to the applicable
exchange that the company is in violation of a continuing listing requirement. Any such notice also triggers a
Form 8-K reporting obligation.
Even if the filing of the lawsuit
does not trigger a Form 8-K reporting obligation for any of the reasons
described above, disclosure of the
lawsuit may be required in the next
annual report on Form 10-K or quarterly report on Form 10-Q under
“legal proceedings.” In addition, if
a settlement is ultimately reached
and the settlement amount exceeds
$120,000, the company would need
to disclose the transaction in the next
proxy statement to shareholders.
Again, upon a settlement, it would
be prudent for a public company
board to again review the director’s
continued independence. Given the
potential messy disclosure, a public
company would want to avoid a
director lawsuit in almost all cases.
Responding to a lawsuit is distracting to a company and its management team. Scrambling for answers
when a director sues the company
only compounds the problem. With
just a few minutes of planning, a
board can better understand the
options and consequences of a director lawsuit.
By Michael S. O’Sullivan
Mr. O’Sullivan is an Associate with Real
Estate Capital Markets Group, DLA Piper
LLP (US).

Medicare’s Extreme Makeover New “Strict Liability” Recoupment Rules In Personal Injury Settlements
New Medicare reporting rules that are
being phased in as of July, 2009 will
have plaintiff’s counsel and defense
counsel both sitting up and taking
notice of a former wallflower who now
will be in the center of the personal
injury settlement dance floor in any
claim or suit involving a Medicareeligible plaintiff. Named for Section
111 of the Medicare, Medicaid and
SCHIP Extension Act of 2007, these
so-called “Section 111” reporting rules
amount to de facto conscription of
both sides into Medicare’s collection
apparatus, altering discovery, negotiation, and settlement consummation.
In some ways, the Section 111
rules simply reinforce current reporting duties whereby a settling plaintiff (and plaintiff’s counsel) has a
responsibility to reimburse Medicare
within 60 days of settlement for any
Medicare-covered medical expenses. See 42 USC 1395y(b)(2); 42 C.F.R.
411.24; United States v. Sosnowski,
822 F. Supp. 570 (W.D. Wis. 1993).
Similarly, the workers compensation
arena has dealt with reporting rules
for some time, including the added
requirement of establishing Medicare
“set-aside” arrangements so that certain settlement funds are earmarked
for future care. Historically, however,
the enforcement of this obligation has
been spotty, due in no small part to
Medicare’s own failure to have any
consistent response to lien inquiries (if

it responds at all), and the Section 111
rules extend duties to general liability
carriers and self-insureds.
The Section 111 rules impose two
significant changes: (1) both sides (and
counsel), not just plaintiffs, now have
a reporting obligation; and, (2) the
obligation now includes not just notice
to Medicare but an affirmative duty to
get Medicare’s attention, verify its lien,
and make sure the lien is resolved at
the time of settlement, with stiff penalties for noncompliance. Note that there
is not a “good faith” exception or “safe
harbor” provision in the new rules as
of yet. In short, the new rules shift the
risk of Medicare’s own failure to protect its reimbursement interests to the
parties and their counsel.
The new rules apply to “Responsible
Reporting Entities” (“RRE’s”) that
include liability insurers (including
self-insureds) and anyone else who
funds or pays a settlement, judgment, award or other payment to a
Medicare-eligible claimant or plaintiff.
The RRE must then provide certain
identifying information to the Centers
for Medicare and Medicaid Services
(“CMS”) including Social Security
number. Failure to do so promptly can
result in a fine of $1000 per day.
The CMS, in turn, provides this
information to a Medicare Secondary
Payer Recovery Contractor who
issues interim payment statements
to the beneficiary and, after settle-

ment, a final demand for reimbursement. Federal regulations require
the RRE to pay the reimbursement
amount, even if it has already paid
the settlement funds to the Medicare
beneficiary. 42 C.F.R. § 411.24(i). In
essence, it is a strict liability system,
and the RRE will likely be unwilling
to pay the settlement amount absent
this final demand for reimbursement.
With Medicare expecting 2.7 million
notifications per year under the new
rules however, it is likely that getting
interim payment statements and final
demands for reimbursements will be
bottlenecks in the settlement process.
Traditionally, the RRE has dealt with
the lien by demanding indemnity from
the settling plaintiff in the settlement
agreement. At some level, this practice
likely factored in Medicare’s spotty
enforcement. With the stakes raised
for prompt reporting and payment,
it is unlikely that a simple indemnity
promise from the plaintiff/beneficiary
will suffice since a plaintiff who cannot
pay Medicare will probably not be able
to honor an indemnity obligation to the
RRE either.
The RRE might also consider an
indemnity promise from plaintiff’s
counsel who might have a greater ability to pay but might be reluctant to
carry these contingent liabilities until a
final payment amount is agreed upon.
The RRE might address this by paying CMS directly, although this will
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require both a final lien amount and
that any negotiation of the lien be completed prior to payment or it will be
deemed waived. Finally, the RRE might
issue a two-party or three-party check
such Medicare would have to endorse
the payment along with plaintiff and
plaintiff’s counsel. Again, this would
require a final reimbursement demand
issued from the Medicare Secondary
Payer Recovery Contractor.
It is unclear under the new rules how
claims of future medical care will be
handled. Although Medicare’s current
position is that set-asides for future
care are not “required” under the new
rules (as they are in workers compensation), the statutory framework
emphasizes that Medicare’s interests in
not being the primary payer for future
care occasioned by tort injury must be
taken into consideration in any settlement. 42 C.F.R. § 411.24(c)(ii)(2).
The failure to do so allows Medicare
to seek double the amount that is pays
out if it determines that the future
care should have been paid from the
tort settlement. This suggests that setasides might become the only reasonable way to do this even in the general
liability context—something that is
difficult outside of the workers compensation model when both liability
and damages are contested.
One interesting collateral effect of
the Section 111 rules is that because
both sides now have a responsibility
for seeing that the lien is satisfied as a
result of the settlement process, both
sides now have an interest in verifying the amount of the Medicare lien
as early as possible, and to ensure its
accuracy. For example, it is not uncommon for non-accident related care to be
intertwined with accident related care,
and the final reimbursement demand
should only include the latter.
To a limited extent, the RRE may
take on the role of advocate for the
plaintiff in clarifying the Medicare
lien. Note also that any allocation
66
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that the parties make in their settlement agreement to “past medicals”
is not binding on Medicare, even if
judicially approved. That is, absent
an itemized verdict, Medicare’s position is that its lien must be satisfied
in full, absent a successful “hardship
petition” or reduction to account for
attorneys fees.
Despite implementation beginning
in July of 2009, it will take some time
for all of the nuances of the Section 111
rules to play out. Transparency and
early collaboration, however, can minimize risks to all participants and form
the beginnings of what will become the
“best practices” for both sides in this
complicated area. The new rules will
by necessity mean that both sides will
need to work together for the settlement process to proceed smoothly.
Plaintiffs should provide the identifying information that Medicare
demands from insurers in the discovery process as both sides have
an interest in early determination
of the Medicare lien so that it can
be taken into account in settlement
negotiations and not be dealt with
as an afterthought. Plaintiffs should
be educated early about their obligations to Medicare and the impact that
the Medicare lien will have on their
settlement so that they are realistic
about their true net recovery and keep
counsel informed to the extent there is
a change in their Medicare status.
Insurers may find it advantageous to
advocate for plaintiffs in making sure
that Medicare is correctly separating
related versus unrelated care so that the
overall lien amount (and the insurer’s
ultimate exposure) is lower. Insurers
should have an early dialogue regarding options for making sure the lien is
paid so that there can be negotiation
around that if possible or at least so that
Plaintiff’s counsel is aware of what process will be used to avoid surprise
With the government stretching itself
thin as the “payer of first resort” by
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its forays into the auto business and
financial sector, it is not surprising that
it seeks to reestablish itself as the “payer
of last resort” for Medicare beneficiaries who receive personal injury settlements. These rules, however, may have
a chilling effect on the willingness of
the Plaintiffs’ bar to represent Medicare
recipients. It is very possible in a contested case with high medical expenses
that the Medicare lien would wipe out
most if not all of an injured party’s share
of the settlement. At the very least, it
will significantly delay final settlement
payment and create continent liabilities for both sides that will have to be
addressed in a collaborative fashion.
By J. Mark Coulson
Mr. Coulson, a Principal in the law firm
Miles & Stockbridge, P.C., practices in
the areas of products liability defense,
professional malpractice defense and electronic discovery.
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of a client to the extent the lawyer
reasonably believes necessary:
(6) to comply with these Rules, a
court order or other law.

Attorney Confidentiality vs. Protection
of Incompetent Clients’ Best Interests
Your request sets forth two scenarios and
you have asked whether and when you
may take steps to seek the appointment
of a guardian for your clients without
breaching your duty of confidentiality.

Scenario One
You state that you have represented a
Husband and Wife for roughly ten years
with respect to various matters, including the preparation of wills and a revocable trust. While mentally competent, the
Wife executed a Durable General Power
of Attorney in favor of the Husband,
so that he could establish the revocable
trust. Your letter implies that the Wife
has since become mentally incompetent.
The Husband then established the revocable trust (“the Trust”), with himself
as trustee. At your clients’ request, you
agreed to serve as successor trustee.
Some years thereafter, the Husband
asked that you assume responsibility as
sole trustee. You stated that, at the time
that you were asked to become trustee,
the Husband was concerned that one
of his children (“the Child”) - who was
providing services as a caregiver - had
been was spending excessive amounts of
money from trust funds. The Husband
wished to place a buffer between himself
and the Child.
The Trust pays all of the expenses
of Husband and Wife. Since you have
become the trustee, the Child has consistently overdrawn expenses on the Trust,
and the Husband has directed you to pay
those expenses. The Trust is a revocable
one, and you have thus far followed the
Husband’s instructions. You are concerned that the Husband is now becom-

ing mentally incompetent, and that he
may be subject to undue influence of the
Child. You believe that it may be in your
clients’ best interests to be examined by
a physician and that a guardian of their
person and property be appointed.

Scenario Two
You are the attorney of an elderly
woman who you have represented for
five years, and for whom you have
prepared estate documents and have
handled other various matters. Your
client is independent and lives alone,
but she has appeared to become increasingly incompetent within the past year.
You are concerned that she may reach a
point where she can no longer live independently and that, at that point, it may
be in her best interest that a guardian of
her person and property be appointed.
Effective July 1, 2005, the Court of
Appeals of Maryland adopted the latest
version of the Maryland Lawyers’ Rules
of Professional Conduct (“MLRPC”).
MLRPC 1.6 sets forth the rule governing confidentiality of client information, and Rule 1.14 governs clients with
diminished capacity:
Rule 1.6. Confidentiality
of Information
(a) A lawyer shall not reveal information relating to representation of a client unless the client gives informed
consent, the disclosure is impliedly
authorized in order to carry out the
representation, or the disclosure is
permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation

Rule 1.14. Client with
Diminished Capacity
(a) When a client’s capacity to make
adequately considered decisions in
connection with a representation
is diminished whether because of
minority, mental impairment or for
some other reason, the lawyer shall,
as far as reasonably possible, maintain a normal client-lawyer relationship with the client.
(b) When the lawyer reasonably
believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm
unless action is taken and cannot
adequately act in the client’s own
interest, the lawyer may take reasonably necessary protective action,
including consulting with individuals or entities that have the ability
to take action to protect the client
and, in appropriate cases, seeking
the appointment of a guardian ad
litem, conservator, or guardian.
(c) Information relating to the representation of a client with diminished capacity is protected by Rule
1.6. When taking protective action
pursuant to paragraph (b), the lawyer is impliedly authorized under
Rule 1.6(a) to reveal information
about the client, but only to the
extent reasonably necessary to protect the client’s interests.
Comment 8 to Rule 1.14 notes that
“[d]isclosure of a client’s diminished
capacity could adversely affect the client’s interests,” and Rule 1.6 therefore
generally prohibits a lawyer from disclosing such information unless one of
the exceptions to Rule 1.6(b) applies
or such disclosure is permitted under
Rule 1.14. Rule 1.14 provides guidance
as to when such information may be
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disclosed. The correct action to take,
however, will depend upon the circumstances and an exercise of professional
judgment. As the commentary states,
“[t]he lawyer’s position in such cases is
an unavoidably difficult one.” MLRPC
Rule 1.14 cmt. 8.
To the extent that a client is competent
at the present time, you may discuss these
issues in advance with your client and
seek to obtain direction from the client.
Under Rule 1.6(a), you are permitted to
disclose confidential client information
with the client’s informed consent. Under
MLRPC Rule 1.0(f), “’[i]nformed consent’
denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated adequate information and explanation about the material
risks of and reasonable available alternatives to the proposed course of conduct.”
Disclosure of information pursuant to
informed instructions from the client as to
whether or when it would be appropriate to seek a guardianship, or as to the
steps that should be taken in the event of
incompetence, would not raise an issue
under Rule 1.6(a). Even if the client suffers
present diminished capacity, you should
keep the client informed of your actions
as far as possible. Rule 1.14, cmt 2.
Comment 5 to Rule 1.14 identifies a
number of steps that a lawyer may take
where he or she reasonably believes that
a client is at risk of substantial physical, financial or other harm due to an
inability to communicate or to make
adequately considered decisions. These
steps may include:
Consulting with family members,
delaying action if feasible to permit clarification or improvement of
circumstances, using voluntary surrogate decisionmaking tools such as
durable powers of attorney or consulting with support groups, professional services, adult-protective
agencies or other individuals that
have the ability to protect the client.
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MLRPC Rule 1.14, cmt 5. In taking any
of these actions, the lawyer should follow the client’s wishes and values to the
extent known, as well as the client’s best
interest, and should select a course of
action that would “intrud[e] into the client’s decision-making autonomy to the
least extent feasible, maximizing client
capacities and respecting the client’s family and social connections.” Id. Selecting
the best course of action will require you
to evaluate the extent to which your client may participate in decisions.
To determine the extent of a client’s
diminished capacity, you should “consider and balance” a number of factors,
including “the client’s ability to articulate reasoning leading to a decision;
variability of state of mind and ability to
appreciate consequences of a decision;
and the consistency of a decision with
the known long-term commitments and
values of the client.” Rule 1.14, cmt. 6.
Comment 6 states that a lawyer may
seek guidance from “an appropriate
diagnostician” in some “appropriate
circumstances.” Id.
While an appropriate approach under
Rule 1.14 may be to discuss the issues
with the children or other close family
members of an incapacitated client, the
MLRPC also recognizes that this is not
always the best course of action. In your
Scenario One, you suggest a possible
conflict between the Child and the best
interests of the Husband and Wife, and
you also mention other adult children
who may not have such a conflict. One
course of action may be to address these
issues with the other adult children, but
in such cases the attorney must make a
reasoned judgment based upon his or
her knowledge of the client or clients,
and knowledge of their wishes and relationships with their children. In all cases,
“the lawyer should determine whether
it is likely that the person or entity consulted with will act adversely to the client’s interests before discussing matters
related to the client.” Rule 1.14 cmt. .8.
As noted above, a lawyer may, “in
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appropriate cases, seek[] the appointment of a guardian ad litem, conservator, or guardian.” Rule 1.14(b). The
question is whether such an appointment is “necessary to protect the client’s
interests.” Rule 1.14 cmt. 7. This may
not always be the case – “appointment
of a legal representatives may be more
expensive or traumatic for the client
than circumstances in fact require.” Id.
“Evaluation of such circumstances is
a matter entrusted to the professional
judgment of the lawyer.” Id.
It also may be appropriate to consul
with governmental entities who have the
ability to protect your client. A discussion
of which entities may have such an ability and the extent to which such reporting is appropriate would be beyond the
scope of the committee’s authority. As
with other courses of action, the attorney must make a professional judgment
and should disclose only that information needed to make the an appropriate
report. See Rule 1.14(c).
Finally, with respect to Scenario One,
we note that you have agreed to serve
as sole Trustee of the revocable trust.
A trustee may have legal duties separate from your ethical obligations as
a lawyer, which would fall outside of
the scope of this opinion. However,
MLRPC Rule 1.6(b) permits a lawyer
to reveal information relating to his or
her representation of a client when the
lawyer believes it reasonably necessary
to comply with “other law.” See Harris v.
Baltimore Sun Co., 330 Md. 595, 625 A.2d
941 (1993) (stating that, under prior
rules, a lawyer who reveals confidential
information under a reasonable belief
that the revelation is required by other
law is not in violation of the general
prohibition against attorney disclosure
of client information). The legal duties
of a trustee or relating to the creation
of a trust raise questions of law that fall
outside of the scope of the committee’s
authorization.
The Ethics Committee

Did I Mean to Say That?
I once heard a speaker begin by saying: “Lord, let my words be tender
and sweet, for tomorrow I may have
to eat them.”
The subject of this article is Maryland
Lawyers’ Rule of Professional Conduct
8.2(a). That rule is as follows:
“A lawyer shall not make a statement that the lawyer knows to be
false or with reckless disregard as
to its truth or falsity concerning
the qualifications or integrity of
a judge, adjudicatory officer or
public legal officer, or of a candidate for election or appointment
to judicial or legal office”.
In Attorney Grievance Commission v.
Hermina, 842 A.2d 762 (2002) a violation of that rule was found when the
Respondent made accusation that an
ex parte instructions conference had
taken place “ was made with a reckless disregard as to its truth, and the
accusation concerns the integrity of
Judge Kavanaugh.” (At pp 771,772).
In Attorney Grievance Commission v.
McLain, 956 A.2d 135 (2007) the violation
was again found when the Respondent
made statement in a brief (p. 143).
Two other cases which bear reading
are: Attorney Grievance Commission v.
DeMaio, 842 A.2d.802 (2004) and In re
Evans, 801 F.2d 703 (1986).
In The Matter of a member of the Bar of
the Supreme Court of Delaware v.Shearin,
7l65 A.2d 930 (2000) a violation of

the rule was found when Respondent
alleged that a United States District
Court Judge refused payment of services to her as a court-appointed attorney, induced other federal judges to do
the same and induced other Delaware
District Court judges to dismiss all
the cases in which Respondent represented the Plaintiff. Respondent also
made allegations about a judge’s mental health.
In The Matter of Landrith, 124 P.3d 467
(2005) , the Respondent was disbarred
for allegations he made about judges,
clerks and other officials. Violations
charged and found for this misconduct were rules 3.3(a0(a)(1), candor
to a tribunal; 3.4©; 4.4; and 8.4(c)
(d), misconduct. While there was no
charge, nor finding, involving the rule
discussed in this article, this lengthy
opinion discusses defenses raised of
free speech, selective prosecution, due
process and discrimination.
In re Simon, 913 So.2d 816 (La. 2005)
the attorney had made several accusations about more than one judge. In
one instance he accused a judge of
misrepresenting the truth and facts. In
another he sought review of another
judge’s ruling on a motion denying
a request to disqualify an attorney
who had represented the judges of
a district alleging that there was an
“intimate, personal and confidential
attorney/client relationship.”
On appeal, he said about another judge that “In denying plaintiff’s

Motion to Disqualify/recuse Defense
Counsel, Judge Simon has violated
not only controlling legal authority
but the very principals [sic] (honesty and fundamental fairness) upon
which our judicial system is based.
Judge Simon’s denial undermines the
efficacy or our jurisprudence, attorney ethics and judicial canons and
serves no other purpose but to promote public disrepute and distrust
of our legal system. Indeed, Judge
Simon’s denial of plaintiff’s motion
is baseless and legally, logically and
ethically unsound.” The court ordered
a six month suspension with all but 30
days stayed.
The court had the following comments to make about the rule. “In
our opinion, DR8-102(B) [the same
as our MLRPC] is violated when an
attorney intentionally causes accusations to be published when he knows
to be false, or which, with the exercise
of ordinary care, he should know to
be false.... Adjudicatory officials, not
being wholly freed to defend themselves, are entitled to receive the support of the Bar against unjust criticism.
While a lawyer as a citizen has a right
to criticize such officials publicly, he
should be certain of the merit of his
complaint, use appropriate language,
and avoid petty criticisms, for unrestrained and intemperate statements
tend to lessen public confidence in our
legal system. Criticisms motivated by
reasons other than a desire to improve
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the legal system are not justified.”
A hypothetical telephone call
between the attorney who represented
the judges and the judges was “created” by the Respondent and appended to pleadings, later ordered to be
removed. That call makes interesting
reading, though false.
In Anthony v. Virginia State Bar, 621
S.E.2d 121 (Va. 2005) Mr. Anthony
had made numerous statements about
a number of judges involving their
qualifications and integrity recklessly
without regard to their truth or falsity. He had relied on anonymous
telephone calls from “Deep Throat”
and “Grateful Wife” letter. A public
reprimand was issued.
In The Matter of Wilkins, 782 N.E.2d
985 (Indiana, 2003) a public reprimand was issued to the Respondent.
Statements were made in an appellate
brief suggesting the Court of Appeals
judges were determined to find for
the other side regardless of whether
the facts or law supported their decision. The court stated that while the
Respondent might argue that a decision is factually or legally inaccurate
as permissible advocacy, in this case
the attorney went further in alleging
favoritism to the judges who authored
and concurred in the opinion in which
his client did not prevail. The offending statements were made in a brief
authored by out-of-state counsel but
Respondent also joined in filing and
signing the brief.
In Mississippi Bar v. Lumumba, 912
So.2d 871 (2005) a public reprimand
issued The offending language was to
a trial judge and was: “I’ve paid other
judges to try to get justice, pay you too
if its necessary.” That inferred that the
trial judge was dishonest requiring
payment to obtain justice.
In Notpoulos v. Statewide Grievance
Committee, 890 A.2d 509 (2006), a reprimand resulted when the Respondent
70
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wrote a letter accusing a probate judge
of extortion by appointing other attorneys to investigate the Respondent’s
mother’s care and financial assets.
These cases demonstrate the need
for an attorney to undergo a cooling
off period and consultation with others before “lashing out” at the judi-
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ciary. There is a limit to verbalizing
one’s inner thoughts. I’m sure many
an attorney has been upset during a
trial, a ruling, an opinion, etc. So, look
before your leap!
Melvin Hirshman
Bar Counsel
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