Volume XLVIII • Number 5

September/October 2015

The Second
Amendment

September 2015

Maryland Bar Journal

1

2

Maryland Bar Journal

September 2015

Volume XLVIII • Number 5
September/October 2015

4
18

12
Published bimonthly by the
Maryland State Bar Association, Inc.
The Maryland Bar Center
520 W. Fayette St.
Baltimore, Maryland 21201
Telephone:
(410) 685-7878
(800) 492-1964
Website: www.msba.org
Executive Director: Paul V. Carlin
Editor: W. Patrick Tandy
Assistant to the Editor: Lisa Muscara
Design: Jason Quick
Advertising Sales: Network Media Partners
Subscriptions: MSBA members receive
the maryland bar journal as
$20 of their dues payment goes to
publication. Others, $42 per year.
Postmaster: Send address change to
the maryland bar journal
520 W. Fayette St.
Baltimore, MD 21201
The Maryland Bar Journal welcomes
articles on topics of interest to Maryland
attorneys. All manuscripts must be original
work, submitted for approval by the
Special Committee on Editorial Advisory,
and must conform to the Journal style
guidelines, which are available from
the MSBA headquarters. The Special
Committee reserves the right to reject any
manuscript submitted for publication.
Advertising: Advertising rates will be
furnished upon request. All advertising
is subject to approval by the Editorial
Advisory Board.
Editorial Advisory Board
Courtney Ann Blair, Chair
James B. Astrachan
Alexa Elena Bertinelli
Cameron Andrew Brown
Peter Anthony Heinlein
Hon. Marcella A. Holland
Louise Ann Lock
Victoria Henry Pepper
Gwendolyn S. Tate
MSBA Officers (2015-2016)
President: Hon. Pamila J. Brown
President-Elect: Harry C. Storm
Secretary: Keith R. Truffer
Treasurer: Sara H. Arthur
Statements or opinions expressed herein are
those of the authors and do not necessarily
reflect those of the Maryland State Bar
Association, its officers, Board of Governors,
the Editorial Board or staff. Publishing an
advertisement does not imply endorsement
of any product or service offered.

24

“The Second Amendment”
Features

4		 Fearing an Armed Public
		 By John Bainbridge Jr.
12		 To Keep and Bear Arms: A Well-Regulated Militia
			 or Individual Right?
		 By the Honorable Joseph F. Murphy, Jr. (Ret.)
18		 Political Influence on Second Amendment Rights:
			A Legislator’s Perspective
		 By Delegate Michael Smigiel, Sr.
24		 The Inadequacy of the Second Amendment for
			 3D Printed Guns
		 By Elizabeth A. Harlan
32		 No Better Place to Make A Difference
		 By Patrick Tandy
36		 Creating Our Own Future
		 By the Honorable Pamila J. Brown

Departments
40 Practice Tip By Gerald W. Heller
		 Title Insurers’ Evolving Duty to Defend?
44
		
		
		

Ethics Docket 2005-07 By the Ethics Committee
Whether the Leasing of Office Space in Maryland, by Attorneys Who Are Not
Licensed to Practice in This Jurisdiction, Violates the Maryland Rules of
Professional Conduct, or Constitutes the Unauthorized Practice of Law.

46		Attorney Grievance Commission By Glenn M. Grossman
		 Unsupervised Employee = Lawyer Liability

September 2015

Maryland Bar Journal

3

4

Maryland Bar Journal

September 2015

Fearing an Armed Public
By John Bainbridge Jr.
A funny thing happened on the way to District of
Columbia v. Heller (554 U.S. 570 (2008)).
Actually, it happened over a couple of decades.
Perhaps it started even before that, though the adoption of a Florida law is often credited with being the
moment it all began. Floridians liked their guns – at
least they did in the northern and more rural areas
of the state. But getting a Florida permit to carry a
concealed weapon depended on local officials in the
particular place where one lived. Whimsical discretion
ruled; standards varied widely.
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Then the state legislature stepped in
and made uniform the requirements
for obtaining concealed-carry permits.
More than that, beginning on October
1, 1987, carrying a weapon became
a right – not something granted or
denied on the passing mood of a local
official – provided the applicant met
certain standards, such as being an
adult without a criminal record and
showing basic competency with firearms. At that moment, the modern
“shall issue” era was born.
It didn’t take long for many
opponents to wail publicly that the
“Gunshine State” would soon be
awash in blood, with traffic disputes
descending into duels, minor grievances turning into life-and-death
combat, people accidently shooting
themselves or others, and civil order
rendered a mere memory. Fear that
the average citizen could not be trusted with personal firepower ruled the
6
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commentariat. Florida’s constitution
had a right-to-arms provision, but it
said that “the manner of bearing arms
may be regulated by law.” The U.S.
Constitution’s Second Amendment
was not in play.
In fact, the Second Amendment
wasn’t in play pretty much anywhere
back then. Insisting that the right to
arms was “collective” and not individual, most courts had turned back those
who claimed that their personal, constitutional right to possess guns had
been infringed upon by government
restrictions. As a rule, scholars didn’t
take the Second Amendment seriously, either. That started to change in
1989, when a University of Texas law
professor named Sanford Levinson
authored “The Embarrassing Second
Amendment” for the Yale Law Journal.
(Vol. 99, pp 637-659.)
“For too long,” Levinson wrote,
“most members of the legal academy
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have treated the Second Amendment
as the equivalent of an embarrassing relative, whose mention brings
a quick change of subject to other,
more respectable, family members.
That will no longer do. It is time for
the Second Amendment to enter full
scale into the consciousness of the
legal academy.”
Why was this the case? Levinson
took a guess: “I cannot help but suspect that the best explanation for the
absence of the Second Amendment
from the legal consciousness of the
elite bar, including that component
found in the legal academy, is derived
from a mixture of sheer opposition
to the idea of private ownership of
guns and the perhaps subconscious
fear that altogether plausible, perhaps
even ‘winning,’ interpretations of the
Second Amendment would present
real hurdles to those of us supporting
prohibitory regulation.”
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Levinson was no drooling, demented “gun nut” more at home in the
backwoods of Deliverance country
than in academia’s ivory tower. A
card-carrying ACLU member, he was
not calling for a gun in every pocket.
What he wanted was for members
of the legal profession to wake up
and treat the Second Amendment like
other parts of the Bill of Rights, going
wherever open minds and unbiased
research would take them.
And that’s what happened. By the
year 2000, so much scholarship taking
the individualist side had emerged that
a political scientist who had written a
book about the politics of gun control
and was firmly on the collectivist side
took to the pages of the Chicago-Kent
Law Review to condemn what he called
a “stunningly and fatally defective”
theory that the Second Amendment
guarantees private citizens the right
to arm themselves. (Spitzer, Robert
J., “Lost and Found: Researching the
Second Amendment” 76 Chicago-Kent
Law Review 349 (2000))
“Contrary to individualist claims,”
Spitzer wrote, “an extensive body of
writing on the Second Amendment
has been published well before 1980,
extending back more than seven
decades; the individualist view of the
Second Amendment was never the
dominant view, unless one uses the
arithmetic-based standard of whoever
publishes more is, ipso facto, dominant, in which case that ‘dominance’
only asserted itself in the 1990s....”
With scholarly debate over the
Second Amendment heating up,
Floridians got their concealed-carry
permits. Much to the surprise of many,
Armageddon did not ensue. In the
first nine months that the law was in
effect, Florida issued more than 34,000
concealed-carry permits. “The minute
the bill was passed, we asked all our
8
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chiefs in the state to be particularly
alert for any cases in their jurisdiction
that would give us knowledge of the
fact that there was some abuse,” said
Willis Booth, the executive director of
the Florida Police Chiefs Association,
adding, “At this point [nine months of
living with liberalized carry], it would
appear the law is working very well.
There are no horror stories that can be
attributed to the passage of the law.”
John Fuller, general counsel for the
Florida Sheriffs Association, agreed: “I
haven’t seen where we have had any
instance of persons with permits causing violent crimes, and I’m constantly
on the lookout.”
It wouldn’t take long for other states
to follow Florida’s example.

The Fear Factor
Thus, two trends were underway.
One was renewed and vigorous
attention to the Second Amendment
by the legal profession and, eventually, the courts, which had been
rather consistently in the collectivist
camp. The other was in the population at large, as other jurisdictions
began recognizing the right to carry
a weapon, no matter what the Second
Amendment said. Although in 1987
a handful of states had long authorized their citizens to carry handguns pretty much at will, bucking a
19th Century clamp-down on toting
firearms in many places around the
country, it was Florida that drew
everyone’s attention – and initially
aroused their fear.
Some of that fear was probably a
phobic response simply to a firearm’s
existence (“I hate guns” or “guns
scare me”), but it was the prospect
of arming a vast number of private
Americans that many found chilling.
Would Florida’s initial experience
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showing no harm from liberalized
carry be duplicated elsewhere? The
right-to-carry movement pressed on.
Among the states that joined the
concealed-carry movement was
Texas, in 1995. Again, gun-control
advocates predicted carnage. And
again, they were wrong. Two years
later, Harris County District Attorney
John B. Holmes, who had opposed
liberalized carry, said, ““I . . . [felt]
that such legislation . . . present[ed]
a clear and present danger to lawabiding citizens by placing more
handguns on our streets. Boy was
I wrong. Our experience in Harris
County, and indeed statewide, has
proven my initial fears absolutely
groundless.” Glenn White, president
of the Dallas Police Association, said
that he had lobbied against the law,
thinking it would “lead to wholesale
armed conflict.”
“All the horror stories I thought
would come to pass didn’t happen,”
said White. “No bogeyman. It has
worked out quite well, and that says
good things about the citizens who
have permits. I’m a convert.”
Just last March, Minnesota’s experience with right-to-carry similarly
resulted in a rethinking of the danger of armed civilians. Paul Sommer,
spokesman for the Anoka County
(Minnesota) Sheriff’s Office, said,
“They thought the streets were going
to be running with blood, but statistically, it hasn’t shown itself as a
problem in terms of an increase in the
amount of gun crimes.”
As of now, the overwhelming
majority of states recognize a citizen’s
right to carry a weapon outside the
home. Some states require that the
gun not be concealed; others say that
they must be hidden. And, of course,
virtually all have criteria before a permit is issued, such as requiring a

criminal background screening and a
demonstration of competency with a
firearm, and there are varying restrictions on where people can carry weapons. (For a fairly recent compendium,
see States’ Laws and Requirements for
Concealed Carry Permits Vary across the
Nation published by the Government
Accountability Office in July 2012.)
Most state constitutions contain
some sort of right-to-keep-and-beararms provision, including a personal right; Maryland’s does not. (See
Eugene Volokh, “State Constitutional
Rights to Keep and Bear Arms”, 11
Texas Review of Law & Politics 191
(2006)). It was to these varied constitutions and state legislatures that
gun-rights advocates had to turn,
since the Second Amendment was
considered all but useless – that was,
until 2008.

Enter Heller
When the U.S Court of Appeals for
the District of Columbia Circuit
threw out the capital’s draconian
ban on handgun ownership (Parker
v. District of Columbia, 478 F.3d 370
(2007)), gun control advocates again
howled in fear.
“I am disappointed in the court’s
ruling and believe that more handguns in the District of Columbia
will only lead to more handgun
violence,” fretted Mayor Adrian M.
Fenty. Newspapers chimed in with
agreement. In an editorial headlined
“Dangerous Ruling”, The Washington
Post predicted, “If allowed to stand,
this radical ruling will inevitably mean more people killed and
wounded as keeping guns out of the
city becomes harder.” If the decision
were upheld, The New York Times
warned, “It would imperil needed

gun controls in place in jurisdictions around the country at a time
when violent crime in many places
is once again on the rise. It must be
overturned.”
In Heller, the Supreme Court did
just the opposite. Affirming the
D.C. Circuit by a 5-to-4 majority,
the justices declared that the Second
Amendment guaranteed an individual, not a collective, right. Fearing
that the high court’s decision might
be extended to cover states and
localities, Mayor Richard Daley of
Chicago, which also had a handgun
ban, called Heller “very frightening.”
“Does this lead to everyone having a gun in our society?” Daley
asked hours after learning of the
decision. “If [the justices] think that’s
the answer, then they’re greatly mistaken. Then why don’t we do away
with the court system and go back

Leadership is an idea that works.
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to the Old West, you have a gun and
I have a gun and we’ll settle it in
the streets?” Within two years, the
Windy City’s ban would also fall.
McDonald v. City of Chicago, 561 U.S.
742 (2010).
In Heller and McDonald, the
Supreme Court radically changed
the Second Amendment landscape,
though it made clear that there
could be restrictions on citizens’ use
and ownership of firearms, just as
there are on other freedoms guaranteed by the Bill of Rights. Just what
those restrictions can be, and how
far the Second Amendment reaches,
are now being sorted out by courts
and commentators nationwide.
How the public in general behaves
with this expanding freedom has
become clear.

The Responsible Citizen
Economist John R. Lott, Jr., who
has written extensively in favor of
gun rights, came out with a study
claiming that the more firearms
found their way into private hands
under liberalized carry laws, the less
criminal misbehavior there was. The
third edition of his book, More Guns,
Less Crime: Understanding Crime and
Gun Control Laws, published by the
University of Chicago Press, was
published in 2010.
Lott has his critics. A pair of law
professors, one from Yale and the
other from Stanford, took him on:
“Shooting Down the ‘More Guns,
Less Crime’ Hypothesis”, Stanford
Law Review, Vol. 55, No. 4 (April
2003), pp. 1193-1312, by Ian Ayres
and John J. Donohue III. In that
same issue, two economists said
Lott was right after all: Florenz
Plassmann and John Whitley,
“Confirming ‘More Guns, Less
10
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Crime’”, Stanford Law Review, Vol.
55, No. 4 (Apr., 2003), pp. 1313-1369.
Ayres and Donohue shot back with
“The Latest Misfires in Support
of the ‘More Guns, Less Crime’
Hypothesis”, Stanford Law Review,
Vol. 55, No. 4 (April 2003), pp. 13711398. Lott has stood by his results.
The debate rages on, with others taking sides. What is apparent,
though, is that the sea change which
created liberal carry laws did not
lead to the crime wave so many had
feared. In fact, as a group, people
who obtain licenses to carry are statistically less likely cause harm than
is the general public. Most telling,
no state has seen fit to retreat from
liberal carry. Some estimates put the
number of American civilians who
legally carry guns today at more
than 11 million.

Parks and Emergencies
Early in 2010, a federal law went
into effect allowing permit holders
to bring their firearms into national
parks. Again, there was fear of mayhem. “When you are at a campfire
and people are getting loud and
boisterous next to you, you used to
have to worry about them quieting
down,” lamented the president of
the Brady Campaign to Prevent Gun
Violence. “Now, you have to worry
about when they will start shooting.” And again, those fears appear
to have been unjustified. The most
recent statistics from the National
Park Service show no uptick in
crime.
Some fears, however, are justified. Among them are those of gun
owners who worry that in times of
emergency governments will try to
take away their firearms. It happened in New Orleans in the wake

of Hurricane Katrina. It also happened in North Carolina, which had
statutes barring people from taking
guns from their premises during
declared emergencies. The original
law was born during the unrest following the assassination of Martin
Luther King, Jr., but over the years
emergencies were declared for a
variety of reasons, including snow.
See “The Right to Bear Arms and
the Abominable Snowman: How
Six Inches of Snow Swallowed a
Fundamental Right,” by Joshua J.
Styles, 90 N.C.L. Rev. Addendum 84
(2012). Thanks in large part to Heller
and McDonald, those restrictions
were declared unconstitutional.
“[T]he statutes here excessively
intrude upon plaintiffs’ Second
Amendment rights by effectively
banning them (and the public at
large) from engaging in conduct that
is at the very core of the Second
Amendment at a time when the
need for self-defense may be at its
very greatest,” the court observed.
Bateman v. Perdue, 881 F.Supp.2d 709
(E.D.N.C, 2012).

The Polls
Despite the worries of gun-control
advocates, a Gallup poll conducted
in 2014 revealed that the percentage
of Americans who favor banning
handguns dropped from 60 percent
in 1959 to 26 percent in 2014, while
those who said they should not be
banned rose from 36 percent to 73
percent over the same period. And
in December 2014, the Pew Research
Center reported that for the first
time in more than two decades, there
was greater support for gun rights
than there was for gun control. A full
52 percent said it is more important
to safeguard firearm ownership; 46

percent said controlling gun ownership is more important.
Maryland lags behind other states
in gun rights. Maybe things will
change here. They would if more
heed is paid not only to the statistics
nationwide but to people such as
Jack McCauley, a retired Maryland
State Police Captain and former commander of the State Police Licensing
Division, who once supervised the
handgun permit section. McCauley
used to think poorly of people who
wanted carry permits. He thinks differently now.
“These crazy people, these Second
Amendment activists, they’re all
going to want these, they’re trophies,” he told a state Senate panel
last spring, explaining his previous
aversion to gun rights. “Dangerous
people are going to be getting guns.
Just any Joe citizen is going to get
a gun.” But when he started doing
some research and spoke with
gun-rights groups about reforming Maryland’s strict carry law, he
changed his mind.
“When I met them, they schooled
me,” McCauley said. “They not only
schooled me — they embarrassed
me. They humbled me. I was wrong.
I was completely wrong.”
Mr. Bainbridge is a retired journalist and
attorney. The views expressed herein are
those of the author and not those of the
Maryland Bar Journal or the Maryland
State Bar Association.
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TO
KEEP
AND
BEAR
ARMS:
A WELLREGULATED
MILITIA OR
INDIVIDUAL
RIGHT?
By the Honorable Joseph F. Murphy, Jr. (Ret.)

A

s an Adjunct Professor at the University of Maryland Francis King Carey School of Law, I occasionally
receive very interesting emails from persons who are concerned about a particular legal issue and/or
who advocate for a particular public policy. On October 13, 2014, I received such an email from John
Massaro, J.D., who is the author of NO GUARANTEE OF A GUN: How and Why the Second Amendment Means Exactly
What It Says (AuthorHouse, 2009), and who argues that the Second Amendment “has absolutely no relevance
to gun control,” which is strictly “a public policy issue.” According to Mr. Massaro (in the words of his email),
“contrary to the position of the Supreme Court [in the recent cases of District of Columbia v. Heller and McDonald
v. City of Chicago], ‘A well regulated Militia’ refers to the Organized State Militia that is today known as the
National Guard and not to individuals who are proficient in the use of weapons; that ‘people’ refers to the
general populace and not to individuals; that ‘keep’ refers to the storage of weapons by the general populace
and not to the private possession of weapons by individuals; and that ‘bear Arms’ means ‘render military
service’ and not ‘carry weapons’.”
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In the unamended Constitution,
the original amendments, and
the modern amendments, the
Framers used “people” to describe
the general populace, “persons”
to describe individuals, and “person” to describe an individual.
The unamended Constitution uses
“people” 2 times, uses “persons” 4
times, and uses “person” 16 times.
One must agree that although
“persons” is the plural of “person”,
“people” must mean something
different than “persons”, or the
Founders would not have used
both terms. For example, in the
unamended Constitution, the right
of electing House members is that
of the people (the general populace). Election by the people means
by the general populace.

To support his interpretation of
the “Malitia” clause, Mr. Massaro
points to “irrefutable documentary evidence” that include “The
Federalist Papers (Number 29), the
Anti-Federalist papers (“John DeWitt
V” and “Aristides”), Luther Martin’s
“Genuine Information,” the Articles
of Confederation,” as well as 10 U.S.C.
101 and 32 U.S.C. 101. In the words of
his email:
… In the legal and statutory sense,
“Militia” means a very specific
thing, as defined by the United
States Code. The National Guard
is indeed the Article I Militia. It is
the same entity as the Organized
State Militia of 1789 with a modern
name. The Dick Act of 1903 codified the Organized State Militia as
the National Guard. 10 U.S.C. 101
and 32 U.S.C. 101 (as well as U.S.C.
311) have been on the books for
years and are in accordance with
Congress’s Article I power to organize the Militia.

***
The Fourth Amendment uses “people” to refer to the general populace and “persons” to refer to individuals. It is not plausible that the
Framers would use “persons” twice
to mean “individuals” after having
previously used “people” to mean
“individuals”. That is why in the
Fifth Amendment, which encompasses the rights of an accused
individual, “person” is used twice,
and “people” is not used at all.

***
Since 1916, the National Guard has
been part of the Army only when it
is in the service of the United States.
When it is not in the service of the
United States, it is the Organized
State Militia under the auspices of
the state. This point was affirmed
in both Dukakis v. United States
Department of Defense (1988-1989),
which was denied a hearing by
the Supreme Court, and Perpich v.
Department of Defense (1987-1990),
which was heard and affirmed by
the Supreme Court in a case that it
actually got [it] right.
As to whether “people” refers
to individual persons, Mr. Massaro
states:
14
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In support of his conclusion that
“keep” does not refer to an individual’s right to possess a weapon, Mr.
Massaro states:
… This is not inconsistent with
the rest of the Constitution. The
term “keep” is used twice in the
unamended Constitution; in neither Article I, Section 5, Clause 3
nor Article I, Section 10, Clause 3
does “keep” in any way connote
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personal private possession. In the
Second Amendment, “keep” refers
to the storage of weapons by the
general populace. This connotation
of “keep” is perpetuated in modern state statutes that provide for
the keeping (storage) of National
Guard weapons in public depositories (armories).
As far as the public storage of
weapons two centuries ago is concerned, “An Act directing a detachment from the Militia of the United
States, and for erecting certain
Arsenals” (March 3, 1803) appropriated money for arsenals that the
President was to cause “to be furnished with such arms, ammunition, and military stores as he may
deem necessary.” “An Act making
provision for arming and equipping
the whole body of the Militia of
the United States” (April 23, 1808)
authorized the President “to purchase sites for, and erect such additional arsenals and manufactories
of arms, as he may deem expedient,
under the limitations and restrictions now provided by law[.]”
In support of his conclusion that
“bear Arms” means “render military service” rather than “carry
weapons,” Mr. Massaro states:
…Conclusive evidence of this
term’s true meaning comes from
The Federalist Papers, the AntiFederalist papers, and early
state constitutions that were
adopted before the United States
Constitution. In The Federalist 46,
James Madison, the original author
of the Second Amendment, clearly
states that one-quarter of the population is “able to bear arms. This
makes sense only when it means
that one quarter of the population

is “able to render military service”
and can indicate only that one
quarter of the population -- that is,
those who were able-bodied males,
since they were the ones who were
“able to bear arms” (“able to render military service”) -- is “able to
bear arms”, as in “able to render
military service”. If Madison’s connotation of “able to bear arms”
were “able to carry weapons”, then
he would be saying that only one
quarter of the population is “able
to carry weapons.” That connotation would make for a population in which three quarters are so
physically handicapped that they
are not “able to carry weapons.” It
is simply not plausible that three
quarters of Americans were that
severely handicapped back in 1787
or 1788.
In addition, as only one example of many, the Virginia Proposed
Declaration of Rights (June 27,
1788), which was intended to be
an amendment to the United States
Constitution, stated, “That any person religiously scrupulous of bearing arms ought to be exempted,
upon payment of an equivalent to
employ another to bear arms in his
stead.” Since it would be absurd
for the government to require a
person to pay another person to
carry weapons for the personal
use of the former in the former’s
stead, the only plausible definition of “bear arms” in Virginia,
the land of Thomas Jefferson and
James Madison, was “render military service.”
As to the significance of the fact
that the Second Amendment was
included in the “Bill of Rights,” Mr.
Massaro states:
[T]here are no such words on that
September 2015
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document. It is entitled simply
“Amendments to the Constitution
of the United States”. On the
actual original document in
Washington, D.C., that contains
the amendments that were sent to
the states for ratification in 1789,
there are actually 12 original
amendments. The first one (relevant to increases in representation
in the House of Representatives)
was never ratified, and the “second” amendment (prohibiting members of Congress from
increasing their own pay) was not
ratified until 1992. (It is now the
Twenty-Seventh Amendment.)
These are not individual rights.
In addition, this means that the
Second Amendment was actually
the “fourth” amendment as proposed to the states. This refutes
the assertion by many individualright proponents that the Second
Amendment is such because it
is second in importance to the
First Amendment (unless an individual-right proponent wants to
argue that having a Congress that
cannot give itself a pay raise is a
more valuable “individual” right
than that of possessing and carrying a weapon).

Reading Mr. Massaro’s email
reminded me that, (1) during my
27 years of judicial service, I was
often required to (in the words of the
Honorable Charles Orth) “go hunting the ghost of legislative [and constitutional] intent,” Franklin Square
Hospital v. Laubach, 318 Md. 615, 619,
569 A2d. 693, 695 (1990), and (2) such
a hunt can often be a very difficult
one. More importantly, however, for
purposes of this article, a reading
of that email reminded me that the
16
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dynamics involved in the drafting
process may explain why the Second
Amendment – as ultimately proposed and ratified – states: “A well
regulated Militia, being necessary to
the security of a free State, the right
of the people to keep and bear Arms,
shall not be infringed.”
During my tenure on the Circuit
Court for Baltimore County, I had the
privilege of serving as Chair of the
(legislatively appointed) Committee
to Revise Article 27 (the Criminal
Code). During my tenure as Chief
Judge of the Court of Special Appeals,
I served as Chair of the Court of
Appeals’ Standing Committee on
Rules of Procedure and Practice (the
Rules Committee). Not surprisingly,
during our committee meetings, the
outstanding judges and lawyers who
served on these committees were
often (1) in unanimous agreement
that a statute or rule needed to be
repealed and/or replaced, but (2) in
serious disagreement on the question
of precisely what language should or
should not be included in the “new”
or amended statute or rule under
consideration. These agreements/
disagreements often presented the
committee with an important policy
question: Can we agree upon language that solves the most serious
problem(s) that we have identified,
and leaves to another day the resolution of those issues about which
we cannot presently agree? On occasion, our answer was “no,” and we
therefore proposed no solution to the
problem(s) that we had identified.
More often, however, our answer was
“yes,” and we proposed a statute
and/or a rule that would resolve the
most pressing issue.
I therefore propose the following
hypothesis to those who are continuing to hunt the ghost of the
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intent underpinning the language of
the Second Amendment. Although
all of the drafters agreed that an
Amendment was needed to address
the very real concern that the States
would not otherwise be protected
against the aggression of a toopowerful federal government, they
were in serious disagreement on the
question of whether the individual
right to possess weapons should be
expressly provided for in the proposed Amendment. The deliberations
reached a point at which the drafters
were presented with a policy question
of the utmost importance: Despite
our disagreement on the “individual right” to possess weapons, can
we agree upon language that will
resolve our most urgent problem?
Fortunately for all of us, the drafters answered “yes” to that question,
and crafted a Second Amendment in
language that would solve our young
nation’s most serious problem, while
leaving to another day the resolution
of the “individual right” issue.
To those hunting for an insightful
analysis of the Second Amendment,
I recommend that you read chapter 5 (GUN RIGHTS: ARMED AND
DANGEROUS) of Uncertain Justice:
The Roberts Court and the Constitution
(2014), authored by Laurence Tribe
& Joshua Matz, who note that “Guns
divide the American people;” and
that “[t]he mere mention of guns
often incites hot-tempered debate and
more talking than listening among
otherwise reasonable people.” My
hypothesis is consistent with these
statements.
Professor Tribe and Mr. Matz also
note that “[c]ourts are fiercely divided… on whether the ‘core’ Second
Amendment right extends to guns
openly carried in public[,]” and cite
to the case of Moore v. Madigan, 702

F.3d 933 (7th Circuit 2012) in which
the Honorable Richard Posner stated:
“Twenty-first century Illinois
has no hostile Indians. But a
Chicagoan is a good deal more
likely to be attacked on a sidewalk
in a rough neighborhood than in
his apartment on the 35th floor of
the Park Tower. A woman who is
being stalked or has obtained a
protective order against a violent
ex-husband is more vulnerable to
being attacked while walking to or
from her home than when inside.
She has a stronger self-defense
claim to be allowed to carry a gun
in public than the resident of a
fancy apartment building (complete with doorman) has a claim
to sleep with a loaded gun under
her mattress. But Illinois wants
to deny the former claim, while
compelled by McDonald to honor
the latter. That creates an arbitrary
difference. To confine the right to
be armed to the home is to divorce
the Second Amendment from the
right of self-defense described in
Heller and McDonald.”
702 F.3d at 937. I agree with
Professor Tribe and Mr. Matz that
“[u]ntil the [United States Supreme]
Court intervenes, this debate over the
scope of Second Amendment rights
in public is likely to remain among
the most disputed open questions in
constitutional law[.]”
Judge Murphy served on the Circuit
Court for Baltimore County from 1984
to 1993, on the Court of Special Appeals
from 1993 to 2007, and on the Court of
Appeals from 2007 to 2011. He has taught
Evidence at the University of Baltimore
School of Law since 1974 and Trial
Practice at the University of Maryland
Francis King Carey School of Law since
1981. The views expressed herein are
those of the author and not those of the
Maryland Bar Journal or the Maryland
State Bar Association.

SOLD
to the highest bidder.
By one of the most trusted auctioneers.
Estate Sales, Commercial Real Estate,
Residential Real Estate, Business Liquidations,
Bankruptcies and Foreclosures,
Antique & Furniture Auctions

Since 1924

Contact Paul Cooper | paul@alexcooper.com
908 York Road, Towson, MD | 410-828-4838 | realestate.alexcooper.com

September 2015

Maryland Bar Journal

17

Political
Influence
On
Second
Amendment
Rights:
A
Legislator’s
Perspective
By Delegate Michael Smigiel, Sr.

18

Maryland Bar Journal

September 2015

F

or some, the Second Amendment is
viewed as a restriction on the powers
of government, while for others it is treated
as a political impediment to be overcome.
As a member of the Judiciary Committee
in the Maryland House of Delegates over

the last decade, I have seen numerous
examples of the latter, with opponents
going to great lengths to avoid complying
with the public policy decisions of the
legislature that protect Second Amendment
rights. One such example is the Legislature

specifically removing the “firing component”
from the Maryland Firearms Safety Act of
2013, followed by the Maryland State Police
changing that public policy decision by
returning the firing component back into law
through regulation.
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In 2011, the Maryland Legislature
considered HB-519, which would
have prohibited juveniles from possessing ammunition made “exclusively” for regulated firearms. A
problem with the bill became evident during the public hearings;
every type of ammunition which
fits a “regulated” firearm also fits a
non-regulated firearm. Accordingly,
because there is no such thing as
ammunition made “exclusively”
for a regulated firearm, the bill’s
prohibition is absurd. For example,
an AR-15 .223 round that fits a
“regulated” firearm also fits a nonregulated firearm, such as a heavybarrel AR-15. This is the case with
every caliber of ammunition that
exists, and there is no exclusivity
to regulated firearms ammunition.
After public hearings and debate on
the bill, the legislature voted down
this portion of the proposed legislation. Nevertheless, the Maryland
State Police have added this via
regulation to the Maryland firearms law, and it is now required to
be taught as part of the Handgun
Qualification License (HQL) training course materials.
The political desire to circumvent the free exercise of the Second
Amendment rights of the citizens
of Maryland has resulted in other
examples of these kinds of nonsensical regulations and laws. Another
such politically motivated law was
recently terminated on May 12, 2015,
when Governor Larry Hogan signed
into law SB-736, which repealed
Maryland’s Ballistic Fingerprinting
program. Maryland’s Ballistic
Fingerprinting program was enacted
in 2000 and utilized the Integrated
Ballistics Identification System
(IBIS). The theory behind the IBIS
system is that law enforcement can
establish a link to a particular fire20
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arm through the markings left by the
firing pin and extraction system on
fired cartridge casings. According
to the September 2004 MD-IBIS
Progress report #2, issued by the
Maryland State Police Forensic
Sciences Division, during the first
five years of IBIS use in Maryland, it
did not result in any criminal arrests
or convictions, despite collecting
more than 80,000 fired cartridge casings at a cost to taxpayers of over
$2.5 million.
According to the Bureau of
Alcohol, Tobacco and Firearms (ATF)
report, Protecting America-1992,
burglaries or “off-the-street sales”
account for more than 70 percent of
guns acquired by armed criminals,
so the tracing of such firearms will
not likely lead to the criminal, but
rather to the legal owner from whom
the firearm was stolen.
Police departments and officers
are some of the loudest critics of the
Ballistic Fingerprinting System. In
2002, the Fraternal Order of Police
(FOP) Grand Lodge published F.O.P.
Viewpoint: Ballistics Imaging and
Comparison Technology, which reflected the position that the FOP did not
support a requirement to register
private firearms because even if the
registration were limited to future
manufactured firearms, the cost to
create and maintain such a system,
“with such small chances of it actually being used to solve a firearm
crime suggests to the FOP that these
are law enforcement dollars better
spent elsewhere.
The promotion of this IBIS program continued for the eight years
of the O’Malley administration,
despite the fact that the Maryland
State Police no longer even possessed the IBIS machine used to
do the ballistic fingerprint testing.
In fact, the Maryland State Police
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had successfully sued the manufacturer of the machine, claiming the
machine did not work. The Ballistic
Fingerprinting Program (BFP) had
no effect on reducing or solving
crimes in Maryland, but the program
was used to give the false impression to the public that the BFP was
an effective policing tool.
The real reason that the BFP was
kept in place for years after it had
been discredited was that it required
firearms manufacturers to fire two
rounds from each new firearm
before being able to ship the firearm
into Maryland for sale. Many firearms manufacturers do not want to
pre-fire their products and ship them
with two spent shell casings.
Consequently, Maryland was
able to prevent many firearms,
which would otherwise be sold in
Maryland, from ever being sold
in the state. For over a decade,
Maryland continued the ineffective
IBIS program at taxpayer expense
because it kept some otherwise legal
but politically incorrect weapons
from being sold in Maryland.

Ex Post Facto Application
of Laws
One of the most extreme examples
in Maryland of the political treatment of the Second Amendment is
the inconsistent interpretation of
permitting ex post facto clauses, as
illustrated by cases involving sex
offenders.
Article I, Section 10 of the U.S.
Constitution provides in part that
“no State shall . . . pass any . . . ex
post facto Law…. Khalifa v. State,
382 Md. 400, 424, 855 A.2d 1175,
1189 (2004). However, in Smith v.
Doe, 538 U.S. 84, (2003), the United
States Supreme Court had held that
the Alaskan sex offender registration

statute did not violate the federal
ex post facto clause because it was
“non-punitive” in nature. Further,
the Supreme Court held that if a
state’s intention was to impose punishment – that ends the inquiry. If,
however, the intention was to enact
a regulatory scheme that is civil
and non-punitive, the Court must
further examine whether the statutory scheme is so punitive either in
purpose or effect as to negate the
state’s intent to deem it civil. Kansas
v. Hendricks, 521 U.S. 346 (1997).
Article 17 of the Maryland
Declaration of Rights provides that
“…retrospective Laws, punishing
acts committed before the existence
of such Laws, and by them only
declared criminal, are oppressive,
unjust and incompatible with liberty; wherefore, no ex post facto

Law ought to be made; nor any
retrospective oath or restriction be
imposed, or required.” Md. Decl. of
Rts., Art. 17.
The prohibition against ex post
facto laws is rooted in a basic sense
of fairness, namely that a person
should have “fair warning” of the
consequences of his or her actions
and that a person should be protected against unjust, oppressive,
arbitrary, or vindictive legislation.
See Secretary, Department of Public
Safety and Correctional Services v.
Quinton Demby, et al., 390 Md. at
608-09, 890 A.2d at 327 (____) (citations and quotations omitted) (noting that there are “[t]wo paramount
protections” provided by prohibitions against ex post facto laws;
“the assurance that legislative Acts
give fair warning of their effect and

permit individuals to rely on their
meaning until explicitly changed”
and a restriction on “governmental
power by restraining arbitrary and
potentially vindictive legislation”);
Khalifa v. State, 382 Md. at 425, 855
A.2d at 1189 (2004)(emphasis and
quotations omitted) (noting that the
basis for ex post facto protections is
to “assure that legislative Acts give
fair warning of their effect[,]” and
to “protect[] liberty by preventing
governments from enacting statutes
with manifestly unjust and oppressive retroactive effects”).
The Maryland General Assembly
first enacted the state’s sex offender
registration statute in 1995. The
statute applied prospectively to
sex offenders who committed their
crimes after the statute went into
effect on October 1, 1995. See 1995
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Md. Laws, Chapter 142, § 3. In 2001,
the sex offender registration statute
was amended and applied retrospectively to different groups of sex
offenders, including “a child sex
offender who committed [his or her]
sexual offense on or before October 1,
1995” if that offender was “under the
supervision or custody of the supervising authority on October 1, 2001.”
Md. Code, C.P. § 11-702.1 (2001); 2001
Md. Laws, Chap. 221. In 2009, the
retroactive application of the statute
was once again amended and registration was required for a child sex
offender who committed his or her

22
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crime before October 1, 1995, but was
convicted on or after October 1, 1995,
irrespective of when the offender
was incarcerated or under supervision. See Md. Code, C.P. § 11-702.1
(2001, 2008 Repl. Vol., 2009 Cum.
Supp.); 2009 Md. Laws, Chap. 541. So
while under our federal Constitution
Maryland could have chosen to place
convicted child sex offenders on the
sex offender list as part of a “nonpunitive regulatory scheme,” Maryland
chose not to do so.
As a result of subsequent amendments to the Maryland Sex Offender
Statute, the petitioner in Doe v.
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Department of Public Safety &
Correctional Services (“Doe”) was
required to register as a sex offender.
430 Md. 535, 62 A.3d 123 (2013). The
Court of Appeals of Maryland held
that to require the petitioner to register as a sex offender as a result of the
subsequent amendments to the legislation violates the prohibition against
ex post facto laws contained in Article
17 of the Maryland Declaration of
Rights. Doe v. Department of Public
Safety & Correctional Services, 430
Md. 535, 62 A.3d 123 (2013). Applying
the Maryland court’s long-standing
approach rather than following

the United States Supreme Court’s
approach to the federal Constitution’s
prohibition against ex post facto
laws, recognizes that Article 17, is
an independent protection provided
by the Maryland Constitution – an
independent provision for over 230
years. See Dan Friedman, The History,
Development, and Interpretation of the
Maryland Declaration of Rights, 70 Temp.
L. Rev. 945, 964 (1997) (noting that the
protection against ex post facto laws
has been in the Maryland Declaration
of Rights since 1776). The Doe court
held that, to ensure the independent
protection intended by Article 17, “we
elect not to follow the United States
Supreme Court or narrow the scope
of the prohibition against ex post facto
laws. Doe, 430 Md.
The Maryland State Police are
using ex post facto application of
laws, including SB-281 from 2013,
as a reason for re-classifying a “law
abiding citizen” into the category of
“a citizen prohibited from being able
to use or possess a firearm.”
I am contacted several times each
month by Maryland citizens who
have been law abiding for decades
and are now being told by the
Maryland State Police that they can
no longer hunt, own, or possess firearms because of SB-281 (passed in
2013), or another law in Maryland or
another state which increased a penalty for a crime with which they were
involved to more than a possible two
years. The Maryland State Police
are applying SB-281 retroactively
based upon a Maryland Attorney
General’s Opinion to Colonel
Thomas Hutchins, Superintendent,
Maryland State Police, from March
27, 2006 titled, “Disqualification
Under Maryland Law Based on
Misdemeanor Conviction”.
The relevant portion of the

Attorney General’s Opinion reads:
“The Ex Post Facto Clause does
not prevent a legislature from
making a conviction that was
once not a disqualification into
one that is. [See, e.g., Lehman v.
Pennsylvania State Police, 839
A.2d 265, 269-74 (Pa.S.Ct. 2003);
United States v. Brady, 26 F.3d
282, 291 (2d Cir. 1994)].
In essence, such an action is no
different than if the Legislature
chose to add a new category of
offenses to the list of disqualifying crimes – as it did when it
added misdemeanors to the class
of disqualifying crimes – or otherwise to expand the categories
of disqualifications. [See also 85
Opinions of the Attorney General
259 (2000) (Legislature’s amendment of regulated firearms law
resulted in prior convictions for
common law assault to be included in the definition of “crime of
violence”)]. Any such change in
the law would convert a lawful
possession into unlawful possession, unless the Legislature specified otherwise. Whether a law
should include such a clause is
itself a policy decision that is the
prerogative of the Legislature.
However, if the Legislature
chose not to include a grandfather clause, it would not violate
the Ex Post Facto Clauses. [See,
e.g., United States v. Mitchell, 209
F.3d 319, 322-23 (4 Cir.), the cert.
denied, 531 U.S. 849 (2000) (disqualification in federal firearms
law related to domestic violence
conviction could be applied to
defendant without violating Ex
Post Facto clause, even though
defendant’s conviction and original receipt of firearm both preceded addition of that disqualifi-

cation to the law)].
For the reasons set forth above,
it is our opinion that: 1. The
phrase “disqualifying crime”
includes out-of-State offenses,
as well as those committed in
Maryland. An offense in another
state that would be classified as a
misdemeanor in Maryland with a
potential penalty under Maryland
law in excess of two years’ imprisonment falls within that definition.
Thus, an individual who has been
convicted of such an offense may
not possess a regulated firearm in
Maryland. 2. Because the firearms
law regulates the current possession or reception of a firearm,
the determination as to whether
a particular misdemeanor “carries” a penalty in excess of two
years should be made with reference to the penalty at the time of
possession, if it is different from
the potential penalty at the time
of conviction. (J. Joseph Curran,
Jr. Attorney General Robert
N. McDonald Chief Counsel
Opinions and Advice).
In light of the Doe court’s position
prohibiting the ex post facto application of the law against convicted
sex offenders, it is unconscionable
that the Maryland State Police could
continue applying gun laws, ex post
facto, against citizens who are merely wishing to continue exercising
their Second Amendment rights.
Delegate Smigiel has been a practicing
attorney for the last 26 years and was
a member of the House of Delegates
for the last 12 years, serving on the
Judiciary Committee for the last decade.
He is currently a candidate for Congress
in the First Congressional District. The
views expressed herein are those of the
author and not those of the Maryland
Bar Journal or the Maryland State Bar
Association.
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The
Inadequacy
of the
Second
Amendment
for 3D
Printed
Guns
By Elizabeth A. Harlan
The United States Supreme Court did not explicitly
recognize an individual’s right to keep and bear arms,
outside the context of a state militia, until 2008 in
District of Columbia v. Heller. 554 U.S. 570 (2008).
Not surprisingly, the majority opinion (5-4), written
by Justice Antonin Scalia, is a good read, providing
an American history lesson and a linguistics analysis
worthy of an Ivy League professor. Seven years later,

courts across the country are just beginning to define
the contours of Heller. One particularly compelling
aspect of the decision is the contention that Second
Amendment protections extend only to certain types
of commonly used weapons. This article explores the
ultimately ineffectual nature of the Supreme Court’s
“in common use” test as applied to guns created by
three dimensional (“3D”) printers.
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Heller’s “In Common
Use” Test
Heller makes clear that “commonly
used” weapons, especially those used
for self-defense in the home, are protected by the Second Amendment.
Interestingly, the test relies almost
exclusively on a single opinion decided in the post-Prohibition era of organized crime, United States v. Miller,
307 U.S. 174, 179 (1939). In Miller,
two men were indicted under the
National Firearms Act for transporting an unregistered double-barrel
12-gauge Stevens shotgun of less than
18 inches in length across state lines.
Id. at 175. The district court dismissed
the indictment on the grounds that
section 11 of the National Firearms
Act violated the Second Amendment.
Id. at 177. The United States Supreme
Court reversed, explaining that the
Second Amendment only protects the
right to keep and bear arms that are
commonly used in a militia, unlike
a sawed-off shotgun. Id. Specifically,
the Court explained, “ordinarily when
called for service these men were
expected to appear bearing arms supplied by themselves and of the kind in
common use at the time.” Id. at 179.
Refering to the shotgun, the Court
stated, “it is not within judicial notice
that this weapon is any part of the
ordinary military equipment or that
its use could contribute to the common
defense.” Id. at 178. Accordingly, the
shotgun was not the type of weapon
protected by the Second Amendment.
In Heller, the majority opinion seized
upon the movie-quality image created
in Miller of several men converging
on a town square carrying weapons
they brought from their homes. 554
U.S. at 624-625. Based on the majority’s reasoning, the right to own the
weapons resting on their shoulders
or tucked under their arms, whatever
26
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those weapons may be, is protected by
the Second Amendment. If you bring
it to the town square, it is protected.
Importantly, the majority disconnects
the right to keep or bear the weapons
themselves from the requirement that
the people are gathering for the purpose of forming a militia. Id. at 625.
This is a somewhat far-reaching reading of Miller.
The Miller opinion discusses in
detail the requirements of various
state militias – clearly linking the
Second Amendment rights not only to
the weapons themselves, but also to
their purpose – for use in a militia. 307
U.S. at 179-182. Justice Scalia contends
that if Miller had hinged on use of the
weapons for purposes of a militia,
rather than on the commonly-used
weapon requirement, the Miller Court
could simply have noted that neither
defendant was in a militia, and there
was no evidence submitted establishing that the defendants were supplying the shotgun to a militia. 554 U.S. at
622. Although that is one way the case
could have been decided, the Miller
Court chose to focus instead on the
type of weapon being carried to the
town square. The defendants would
have lost their argument under either
analysis, and use of one (the “in common use” requirement) does not foreclose the efficacy of the other (the “for
purposes of a militia” requirement).
Nevertheless, Heller leaves us with
a test that disconnects the “in common use” requirement from the “for
purposes of a militia” requirement.
Justice Scalia contends that the Second
Amendment right to keep and carry
arms that were “in common use at
the time” is “fairly supported by the
historical tradition of prohibiting the
carrying of “dangerous and unusual
weapons.” 554 U.S. at 627. Thus, a
purported dichotomy is established
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– between weapons “in common
use” and “dangerous and unusual”
weapons. Because all weapons are
“dangerous,” it only makes sense that
that requirement falls away, leaving
weapons “in common use,” which fall
within the protection of the Second
Amendment, and weapons that are
“unusual,” which do not.

Application of the “In
Common Use” Test by
the Courts
Decisions in Maryland and the Fourth
Circuit have applied the “in common
use” standard to analyze whether a
particular type of weapon is protected
by the Second Amendment. In Kodak
v. Holder, the United States Court of
Appeals for the Fourth Circuit analyzed whether a ban on “cop-killer bullets” violated the Second
Amendment. 342 F. App’x. 907 (4th
Cir. 2009). The court seized upon language from Heller stating that “the
Second Amendment does not protect
those weapons not typically possessed
by law-abiding citizens for lawful purposes” and that “the sorts of weapons
protected were those in common use
at the time” the Amendment was ratified. Kodak, 342 F. App’x. at 908. The
Kodak court’s reading of the “in common use at the time” language from
Heller appears flawed. The Supreme
Court in Heller did not limit the sorts
of weapons covered to those in common use when the Amendment was
ratified. And indeed, if that were the
case, many cases could be decided on
a very simplistic basis, and the right to
bear arms would be truncated.
Despite the wording of its opinion, the Kodak court reasoned that
armor-piercing ammunition is not in
common use by law-abiding citizens
for lawful purposes (currently), and
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therefore the federal ban did not violate the Second Amendment. Id. at
909-910. The court did not address the
issue of whether the bullets were “the
sorts of weapons in common use” at
the time the Second Amendment was
ratified, and there was discussion of
whether the ammunition was “dangerous or unusual.”
More recently, the United States
District Court for the District of
Maryland conducted a more thorough analysis of the “in common use”
standard in Kolbe v. O’Malley. 42 F.
Supp.3d 768, 783 (D. Md. 2014). There,
the court explained that weapons protected by the Second Amendment are
those that are “in common use at the
time” and “typically possessed by
law-abiding citizens for lawful purposes.” Id. at 784. The Kolbe court
pointed out that the Supreme Court
did not articulate the time during
which common use is measured, but
noted that most courts have looked
at the current use of the weapon. Id.
at 783, n.18. Then the court proceeded
to analyze whether assault-style long
guns (for example, AR-type rifles) and
large-capacity magazines (those with
more than 10 rounds) (“LCMs”) are
in common use for lawful purposes,
reasoning that if they are not, or if
they are dangerous and unusual, then
they are not protected by the Second
Amendment. Id. at 784.
The plaintiffs provided evidence
of the increasing popularity of long
guns, supported by sales statistics,
import records, and manufacturer’s
records. Id. With respect to LCMs, evidence was introduced regarding their
sales history and the sheer number of
them owned by Marylanders. Id. at
785. The plaintiffs also argued that the
long guns and LCMs are commonly
possessed for self-defense and competitive marksmanship. Id.
28
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Defendants, on the other hand,
argued that the assault-style weapons
comprised less than 1 percent of the
civilian gun stock, that less than 1
percent of Marylanders own assaultstyle weapons, and that there was no
evidence that assault-style weapons
had been used for self-defense. Id.
at 786-787. Defendants also argued
that the banned assault-style weapons
and LCMs fall outside the Second
Amendment because they are “dangerous and unusual” arms. Id.
The District Court expressed doubt
that the banned assault-style long guns
are commonly possessed for lawful
purposes, particularly self-defense in
the home, and indicated that it was
“inclined to find that the weapons fall
outside Second Amendment protection
as dangerous and unusual.” Id. at 788.
The court noted that it was not persuaded that the guns were common based
on the absolute number of weapons
owned by the public, or that the weapons were well suited for self-defense.
Id. at 789. That said, the court did not
resolve whether the banned weapons
and LCMs were commonly used for
lawful purposes, but instead assumed
that Maryland’s Firearms Safety Act
of 2013 (Md. Code Ann., Crim. Law
§§ 4-301 et seq.) places some burden
on the Second Amendment right and
continued on to the second step of
the Second Amendment analysis (the
first step being whether the weapon is
entitled to Second Amendment protection), applying intermediate scrutiny
to the Act.
The Kolbe decision suggests that
in determining whether a particular
weapon is in common use, courts
will focus on the number of weapons
currently owned by Marylanders,
what percentage of the gun stock
the weapons comprise, and whether
the weapons are primarily used for
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self-defense in the home or another
lawful purpose, such as hunting.
Based on this reasoning, a weapon
that is not owned by very many
people will not likely receive Second
Amendment protection.

The Rise of 3D Printed Guns
On May 5, 2013, the first 3D printed
gun was fired. It was a plastic gun
named the Liberator, designed by
Defense Distributed (“DD”), which
looked a lot like a gasoline dispenser.
Since then, creative minds have been
advancing this technology at breakneck speed. By July 2013, the first 3D
printed rifle was created by a Canadian
gunsmith named “Matthew”. Andy
Greenberg, How 3-D Printed Guns
Evolved Into Serious Weapons in Just
One Year, Wired, May 15, 2014, http://
www.wired.com/2014/05/3d-printed-guns/. Matthew’s gun, named the
Grizzly, fired 14 .22-caliber bullets
before it cracked.
3D printing technology has now
advanced to the point where one can
print the regulated portion of a gun in
one’s home and then purchase either
online or at a brick and mortar store
any additional parts that are needed, all
without registering the gun or undergoing a background check. In addition
to creating guns, a Pennsylvania man
named Michael Crumling has created
bullets that cause less wear and tear
on the plastic 3D guns. While the
bullets cannot be legally sold without a federal firearms license to sell
ammunition, he plans to share the
blueprints for the bullets on his own
website. Lance Ulanoff, Now there are
bullets that won’t break your 3D-printed
gun, Mashable, Nov. 6, 2014, http://
mashable.com/2014/11/06/bullets3d-printed-gun/.
3D printing is also being combined

with other technologies to create nearmanufacturer grade weapons. For
example, there is a product available
on the DD website, the Ghost Gunner,
designed to work in conjunction with
3D printed gun parts to create a metal
semi-automatic weapon. The Ghost
Gunner is touted as “an open source
hardware project” and looks like a
metal box, with metal parts inside that
you can see through a clear plastic
window. It is not a 3D printer itself,
but instead a “CNC mill”. “CNC”
stands for computer or computerized
numerical control. This box can be
used to manufacture the lower-level
receiver for an AR-15 rifle. As the
Ghost Gunner website explains:
With simple tools and point and
click software, the machine automatically finds and aligns to your
80% lower to get to work. No prior
CNC knowledge or experience
is required to manufacture from
design files. Legally manufacture
unserialized AR-15’s in the comfort
and privacy of your home.
(https://ghostgunner.net/.) As of
May 2015, the Ghost Gunner was
available for $1,500. (https://ghostgunner.net/.)
More than just a few people are
interested in printing these guns.
After Cody Wilson, the founder of
DD (then a 25-year-old law student),
uploaded his files for the Liberator
to the Internet, more than 100,000
people downloaded the files before
the U.S. State Department took down
them down, citing export controls.
On May 6, 2015, DD and Second
Amendment Foundation, Inc. filed
suit in the United States District
Court for the Western District of Texas
(Austin Division) against the U.S.
Department of State, the Directorate
of Defense Trade Controls, and sev-

eral State Department officials, including Secretary of State, John Kerry.
(Case No. 1:15-cv-372.) In their complaint, the plaintiffs contend that the
Directorate of Defense Trade Controls
violated DD’s first amendment rights
by telling it that it could not publish
a 3D printable file for the Liberator,
along with a collection of other printable gun parts, on its website. As the
suit unfolds in the coming months, it
should be very interesting to follow.
Remarkably, a 3D printer is quite
affordable. In mid-2015, Amazon.com
offered 20 3D printers for sale that
it identified as “Best Sellers”, ranging in price from $349 to $2,499. The
Liberator has been printed on a variety of different 3D printers, including those priced at under $1,000.
Brian Krassenstein, 5 Different 3D
Printed Gun Models Have Been Fired
Since May, 2013—Here They Are, 3D
Design / 3D Printing, Sept. 10, 2014,
http://3dprint.com/14636/3d-prnted-guns/. And Yoshitomo Imura
printed revolvers on an FDM 3D
printer that cost less than $500.
However, Mr. Imura was subsequently arrested and sentenced to two
years in jail for making the weapons
because manufacturing 3D printed
guns is illegal in Japan. Kelsey D.
Atherton, 3D-Printed Gun Named
After an Arrested Gunmaker, Wonder
if a Statement is Being Made Here,
Popular Science, May 8, 2015, http://
www.popsci.com/gun-3d-printedtribute-arrested-gunmaker. Once a
3D printer is obtained, printing a gun
is very inexpensive. For example, the
Liberator can be printed for $9.30,
and the Reprringer, a pepperbox firearm that holds five bullets and is
chambered in .22 caliber caps, can
be printed for $2.41. Nick Bilton, The
Rise of 3-D Printed Guns, N.Y. Times,
Aug. 13, 2014, http://www.nytimes.

com/2014/08/14/fashion/the-riseof-3-d-printed-guns.html. The sheer
number of different 3D printer models available is somewhat daunting,
so much so that a company called 3d
HUBS has put together a 3D Printer
Guide for 2015. See, www.3dhubs.
com/best-3d-printer-guide.
This
industry is undoubtedly booming.

Early Efforts at Regulation
Have Been Unsuccessful
As early as 2013, the U.S. Department
of Homeland Security released a memorandum to law enforcement warning of the “[s]ignificant advances in
three-dimensional (3D) printing capabilities, availability of free digital 3D
printer files for firearms components,
and difficulty regulating file sharing
may present public safety risks from
unqualified gun seekers who obtain or
manufacture 3D printed guns….” Jana
Winter, Homeland Security bulletin
warns 3D-printed guns may be ‘impossible’ to stop, May 23, 2013, http://
www.foxnews.com/us/2013/05/23/
govt-memo-warns-3d-printed-gunsmay-be-impossible-to-stop/.
The
memo also states that “proposed legislation to ban 3D printing of weapons may deter, but cannot completely
prevent their production. Even if the
practice is prohibited by new legislation, online distribution of these digital files will be as difficult to control
as any other illegally traded music,
movie or software files.” The final sentence of the three-page bulletin reads,
“Limiting access may be impossible.”
Jana Winter, Homeland Security bulletin
warns 3D-printed guns may be ‘impossible’ to stop, May 23, 2013, http://
www.foxnews.com/us/2013/05/23/
govt-memo-warns-3d-printed-gunsmay-be-impossible-to-stop/.
For staunch supporters of the
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Second Amendment, one attractive
aspect of 3D printed guns is that very
few laws regulate their possession or
manufacture, as long as they are not
sold, traded, shared, or taken across
state lines. On the federal level, 3D
printed weapons, even if simply kept
inside the home, are subject to the
Undetectable Firearms Act of 1988.
In December 2013, the United States
House of Representatives extended
the Act for 10 years. The Act provides that any firearm that cannot be
detected by a metal detector is illegal
to manufacture. For this reason, the
Liberator includes a metal plate that
is inserted into the plastic body of
the gun. However, it is inevitable that
other plastic 3D guns manufactured at
30
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home will not include any metal parts.
While these home grown manufacturers will be in violation of federal law,
enforcement will be next to impossible. Also on the federal level, it is
possible that the National Firearms
Act (1934) could mandate registration
of the 3D printed weapons if they are
deemed “improvised firearms.”
On the state level, Maryland’s
Firearm Safety Act of 2013 prohibits a
person from manufacturing a detachable magazine that has a capacity of
more than 10 rounds of ammunition
for a firearm, or from owning certain
types of “assault pistols” and assaultstyle weapons. MD Code, Crim. Law,
§ 4-304 and § 4-305 (2013). If 3D
printers are able to produce these
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weapons and magazines, the manufacturer would be in violation of this
Act. Similarly, if 3D printers could
manufacture a machine gun, the manufacturer would be required to keep
a register of each gun manufactured.
MD Code, Crim. Law § 4-403. If a
3D printer could create a short-barreled rifle or short-barreled shotgun,
possession would violate § 5-203 of
the Maryland Code of Public Safety.
However, enforcement of any of these
state laws will be difficult at best.
Efforts to directly regulate 3D printed weapons at the state and local
level have been largely unsuccessful. For example, after passing the
California House and Senate, the
state’s Governor vetoed legislation

that required homemade firearms to
bear a serial number and be registered
with the California Department of
Justice. New York State also unsuccessfully tried to ban the making of
3D guns without a license. In 2013,
New York City considered legislation
requiring a gunsmith license in order
to make 3D printed guns, and required
registrations of the guns after creation.
At around the same time, Washington,
D.C. attempted to ban 3D guns in their
entirety. Neither measure has been
enacted. One municipality to successfully enact legislation is Philadelphia,
which banned the making or owning
of 3D printed guns by anyone who
did not hold a federal firearms manufacturing license.
It is only a matter of time before a
state legislature tries to address 3D
printed guns by either banning them
or regulating them in some fashion,
and the law is challenged in court.
When that happens, the trial court,
and inevitably an appellate court, will
apply the Heller decision to determine
whether the ban or regulation violates
the Second Amendment.

Application of the “In
Common Use” Test to 3D
Printed Guns
When applying the Heller decision
to 3D printed guns, one of the first
questions to be addressed is whether the weapons should be analyzed
based on how they are manufactured
or the characteristics of the individual weapons themselves. Thus far,
the cases following Heller have not
focused on the ability to ban or otherwise regulate an entire group of
weapons based solely on how they
are manufactured, nor have the cases
addressed the right to manufacture
guns. If a court were to apply the “in

common use” test in the near future
to 3D printed weapons as a group,
it would likely determine that the
weapons are not in common use,
and therefore would not be entitled
to Second Amendment protection.
The 3D printed guns have only been
in existence since 2013, and while
becoming more and more affordable,
3D printers are not owned by a large
percentage of people. However, at
some point, as the printers go down
in price, more people will likely make
their own guns or a market may
develop to purchase inexpensive 3D
printed guns, and a tipping point
could take place, transforming the
guns from “unusual” to “in common
use.” One of the challenges of these
weapons is that it will be difficult to
determine when that tipping point
takes place, or how to convince a
court that it has, as currently there
are no sales records for the guns, no
serial numbers assigned, no licenses
required, and no way to know who
has printed a gun. Herein lies the
inadequacy of the “in common use”
test for purposes of 3D printed guns:
the difficulty of knowing or being
able to prove with any certainty when
these weapons achieve common use.
One approach to this challenge is
to track the number of times particular computer files containing the
specifications for the 3D printed guns
are downloaded, rather than trying
to track the actual printing of the
guns. However, this creates important
First Amendment concerns, many of
which will be considered in Defense
Distributed’s lawsuit against the U.S.
State Department.
Rather than analyzing 3D printed
guns as a group, courts may instead
analyze the guns on a weapon-byweapon basis, without regard to the
method used to manufacture them.

For example, a court may determine that the Liberator and similar
weapons are essentially handguns.
As such, they would be subject to
Second Amendment protection as a
gun typically used in the home for
self-defense. If this approach is taken,
there will inevitably be disputes about
whether the 3D printed gun is really a
handgun, and therefore “in common
use” or if it is something “unusual.”
There is no question that 3D printed weapons are on the rise and that
creation and ownership of these
weapons will be challenging to track
or meaningfully regulate. Absent an
outright ban of these weapons, they
may quietly become common, and
once they do, they will garner Second
Amendment protection. Aside from
the dangers posed by young people
printing these guns at home, it is not
the average person or family that creates the real danger, it is the people
who are not entitled to purchase guns
under state and federal law (e.g., felons and the mentally ill), who will
now have easy access to an unregistered, untraceable firearm.
The time to attempt any ban on
these guns is now, before they achieve
“common use” status. Ten to 15 years
from now, if called to the town square
with our weapons, it is a safe bet that
several people will be toting a 3D
printed gun. After Heller, nothing more
is required for Second Amendment
protection. But the reality is, even if
a ban is established and survives the
inevitable court challenges, it will be
extremely difficult, if not impossible,
to enforce.
Ms. Harlan is an attorney with Astrachan
Gunst Thomas, P.C. in Baltimore,
Maryland. The views expressed herein are
those of the author and not those of the
Maryland Bar Journal or the Maryland
State Bar Association.
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No Better Place
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to Make A Difference
A Conversation with University of
Maryland Francis King Carey School
of Law Dean Donald B. Tobin
By Patrick Tandy
In 1967, developer James W. Rouse, in
the planned community of Columbia,
Maryland, introduced the world
to his vision of a suburban utopia
devoid of traditional racial, ethnic,
and religious delineations.
Born that same year was Donald
B. Tobin, Dean of the University
of Maryland Francis King Carey
School of Law, whose equally highminded commitment to bettering the
lives of others found fertile common
ground in Columbia when his parents moved their young family there
four years later.
The only tough part for Tobin
would be reconciling such an idyllic
upbringing with the dissonance of the
outside world.
“I was a child that didn’t understand that my world was different
from other people’s worlds, that the
world that Rouse had envisioned –
people of different races and religions living together – wasn’t the
way everybody lived,” he says.
A tax attorney with extensive experience in campaign finance law, Tobin
first realized that the law might best
suit his intentions while serving as
an intern for Howard County

Executive (now State Delegate)
Elizabeth Bobo. Abuse of handicapped parking spaces had grown
problematic for the County, and
Tobin recalls assisting in its first
legislative efforts to post signage
informing violators of potential fines.
“It was a small thing,” he admits,
“but it was an introduction to somebody trying to both help people and
solve a societal problem through law.
And I just kept going from there.” To
this day, he adds, “I don’t know that
there’s a better place [than law] where
you can try to make a difference in
people’s lives.”
Tobin graduated from Duke University
in 1989. After working on a few local
and national political campaigns, he
followed the advice of colleagues and
turned his attention toward Capitol
Hill. There he served as a professional staffer for then-United States
Senator Paul Sarbanes, as well as
the Senate Committee on the Budget
and the Joint Economic Committee of
Congress. At night, he pursued a law
degree from Georgetown University
Law Center, where he earned his JD
in 1996.
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Tobin subsequently clerked for the
Honorable Francis Murnaghan, Jr.,
United States Court of Appeals for
the Fourth Circuit. But his firsthand
exposure to the machinations of politics steered him toward a career in tax
law, and he went to work as an appellate attorney in the Tax Division of the
Department of Justice.
“One of the main reasons that I got
interested in tax law was that I saw that
was the way in which we were shaping
a lot of what happened in society, that
the tax law – money – was being used
more and more to effectuate behavior
and achieve gains,” says Tobin. “My
wife, Leigh, was originally a public
interest attorney. We both were using
our skills to make a difference, but we
were doing it in different ways. I used
to say to her, ‘You move pebbles miles,
and I move boulders inches.’”
In 2001, the Ohio State University
Moritz College of Law – a school
Tobin likens to UM Carey Law both
in size and status as a “flagship” state
institution – recruited Tobin as an
associate professor, thus beginning a
new phase of his legal career.
Thirteen years later, he returned
home to Maryland to succeed Phoebe
Haddon as the 10th Dean of the law
school that tied with Wake Forest
University and the University of
Florida Levin College of Law to rank
47th in U.S. News & World Report’s Law
School Rankings 2016.
Today, Tobin regards law school as
an ideal platform for those looking
to “effectuate change,” from public
policy to legislation to business.
“All of those different things provide capacity to make things better,”
he says, “and I think that’s a great
thing about the law.”
As UM Carey Law Dean, Tobin is
“very passionate about leadership,”
34
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whether in his own post or the roles
for which he strives to prepare his
students. Their capacity for understanding complex issues, he says,
makes lawyers uniquely suited to
such roles, with law schools playing
an important part in helping their
students to better understand themselves and how they are perceived
by others so that they might one
day become more effective leaders in
their profession and community.
“My goal is to let students experience a lot of these different things so
they come out of law school understanding more about what they could
be, what their potential is, and that
they see themselves as leaders and
people who want to constantly learn
to be better leaders,” says Tobin. He
views UM Carey Law’s long-running
“Women, Leadership and Equality
Program” – “the first and only program of its kind at an American law
school”, combining “teaching, experiential learning, and scholarship about
women in the legal profession to prepare its graduates to become leaders
in their chosen careers” – as exemplifying this ethos.
“If you look at business schools,
public policy schools – they’ve been
teaching leadership as a component”
of their curricula for a long time,” he
says. “Oftentimes, it’s our students
who are being asked to be leaders, so
I want to help prepare them for what
they’re going to go into next.”
Tobin says that in the twenty-odd
years since his own time at Georgetown
legal education has grown decidedly
more focused on clinical and experiential learning. UM Carey Law’s
“Cardin Requirement” – a unique policy (named after United State Senator
Ben Cardin), administered through
the school’s Clinical Law Program,
that mandates the provision of legal
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services to indigent persons as a prerequisite to graduation – helped place
the Law School at the “forefront” of
that trend nearly three decades ago.
Since then, he says, UM Carey Law
has furthered such efforts through
sundry legal clinics, externships, and
trial teams and court programs.
“One of the important parts of being
a lawyer is that we are also public servants,” says Tobin. “We are privileged
to be lawyers. Part of our responsibility
is for those who are not as privileged
in society. The Cardin Requirement
gives students an opportunity to start
embracing that responsibility.”
Of course, the last few decades have
also borne witness to a drastic shift in
the paradigm of legal education and
the ensuing practice of law, as newly
minted attorneys compete with seasoned lawyers, as well as each other,
in a much more lean job market,
often while carrying substantial educational debt.
As a member of the MSBA Special
Committee on Recent Law School
Graduates, Tobin (along with
University of Baltimore School of
Law Dean Ronald Weich, new and
established attorneys, and law students) has explored ways in which
the law school model might be adapted to better prepare students for a
profession in flux.
In December 2014, the American
Bar Association (ABA) reported that
full- and part-time law school enrollments nationwide had dropped 6.9
percent from a year earlier (and 17.5
percent from 2010). Tobin says that
Maryland, like many law schools
across the country, has responded
accordingly by reducing class size; at
200 students, he notes, the current 1L
class is roughly two-thirds the size of
this year’s graduating class, though

he expects these numbers to hold “for
the foreseeable future.”
But limiting class size does not
alone address the challenges facing
green lawyers in a competitive job
market. “It’s taking longer for students to get where they want to go,”
says Tobin. “It’s not that they’re not
getting there; it’s just taking them longer to get there. So…how do we help
students who are now graduates get
to where they want to go?”
Complicating matters is the growing expectation on the part of firms
for practice-readiness on the part of
new lawyers. “There’s much more
pressure to have them come in ready
to hit the ground running faster.” Still,
he notes, “anybody who thinks that
law schools can train ‘practice ready’
graduates hasn’t practiced law. It’s
a complex field. We cannot expect
somebody to walk out of law school
and be ready to practice. What we can
do is make them more ready to learn
from the people who are going to help
them practice, and I think that is our
obligation. We need to move them
further along.”
This summer, UM Carey Law,
in conjunction with MSBA and the
University of Baltimore School of Law,
offered one prospective solution in
announcing the launch of a “legal
incubator” program designed to help
new attorneys establish their practices. Through the program (funded
by a grant from the Maryland Bar
Foundation and set to begin over the
next year), a half-dozen recent graduates (to be identified by the law
schools) will provide low- and no-cost
legal services to Marylanders in need
under the direction of experienced
attorneys. In exchange, the law schools
will provide the incubator attorneys
with office space and equipment, with
MSBA furnishing malpractice insur-

ance and bar membership. Tobin calls
the incubator “a great opportunity”
for recent graduates to grow their
legal and practice management skills
“while providing affordable legal services to people in the state.”
UM Carey Law, he notes, has also
made strides in the quest to promote financial literacy among recent
graduates through programs like its
“Business 101” course and Business
Law Boot Camp. “I think we were
really one of the leaders in starting
that concept, and we will continue to
look for ways to do more,” says Tobin.
Tobin also wants to ensure that students recognize potential job opportunities that might not fall within
the traditional definition of the practice of law. “As a law school, what
we really want to make sure people
understand is all of the things that
they can actually do, and all of the
opportunities that they have with
a law degree,” he says. “I want to
train the next generation of great
lawyers, leaders, and thinkers. They
may be the next leaders of the bar,
but they may also be the next leaders
of nonprofit organizations, business
leaders, or advocates.” Rather than
constrain expectations, Tobin wants
students “to have a broad conception of what we’re about, and what
students can do with a law degree.”
UM Carey Law’s approach to education itself has likewise evolved. Earlier
this year, the Law School announced
the addition of “Cybersecurity” and
“Patent Law” to the focus areas covered
by its two-year, part-time Master of
Science in Law (MSL) Program, which
also features tracks in Environmental
Law, Crisis Management, and Health
Care Law.
“The MSL is really designed for people who interact with law every day in
their professions or interests, but who

don’t need to be lawyers,” says Tobin.
“We want to give them enough knowledge about law so that they understand the regulatory environment and
how the law interacts with their specialty.” While other schools also offer
MSL programs, Tobin says UM Carey
Law’s MSL program is unique in that it
is specifically tailored to MSL students
and administered at College Park, rather than shoehorning students into a
traditional law school setting.
Moreover, he says that “as the goal
of the program was to attract people
who are engaging in these types of
activities in their jobs, it was completely natural for it to be a night program.”
“I want to embrace the fact that
people come here with lots of different
interests,” says the Dean, “and I want
to help them on their paths.”
Understanding different types of leadership is critical to effective management, according to Tobin. “Educational
administration is very different from
running a business or working in
other places; [here] you have a lot of
people with great ideas and passion
and real expertise in their areas.”
“Making decisions that help move
an institution forward is a really important part of being an education administrator,” he continues. “There are times
when you need to make a decision and
move forward, but you want that to be
as collaborative a process as possible.”
Key to that, he explains, is “an ability
to respect other people” and “making
sure that they believe they are being
heard,” in addition to possessing great
faculty and staff.
“But we will not be a great institution without great students,” says
Tobin, “and although the students
are moving through here, they’re an
important voice in our understanding
of what has to happen.”

September 2015

Maryland Bar Journal

35

CREATING
OUR OWN
FUTURE
By the Honorable Pamila J. Brown
Editor’s Note: Judge Brown delivered the following excerpted message upon assuming
the office of President of the Maryland State Bar Association on June 13, 2015.

“

I am deeply honored to stand before you today as the 122nd President of the
Maryland State Bar Association. As I look out at this gathering, I am sure that
my ancestors rejoice; this certainly is a day that so many before me could have
neither dreamt of nor even envisioned. I am humbled by the honor and trust
you have bestowed upon me, and I will do my best to fulfill my obligations
with care, consideration, and collaboration with a keen eye to inclusiveness
and diversity of opinions, with the well-being of our profession, the men and
women who serve in it, and the members of the public who benefit from it at

“

heart. That will be my mission.
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This year I will continue to work
on two of the initiatives of my predecessors. Lawyers at every stage
of their careers certainly need support, and as such I will continue
the efforts begun by Past President
Michael J. Baxter (and continued
by Immediate Past President Debra
G. Schubert) to lessen the effects of
a turbulent job market for young
lawyers by fostering the implementation of the recommendations of
the MSBA Special Committee on
Law School Graduates and working
closely with our two law schools.
Past President Schubert was
extraordinarily successful with
her veterans’ initiatives, and this
year we will continue that work by
assisting as needed in the implementation of veterans’ dockets; the
work of the veterans’ legal clinics; and the Maryland Legal Aid
Veterans’ Hotline, in addition to
continuing the sundry other programs designed to provide valuable
resources to the men and women of
our Armed Forces.
I will also focus on improving
communication for our Association,
supporting and strengthening the
critical work of our 30 Sections,
creating a Task Force on Wellness,
with an eye toward the future with
our upcoming planning meeting
in 2016.

Communication
MSBA offers a great product which
includes 30 Sections, more than 30
standing and special Committees,
and countless CLE programs and
extensive publications, including
Pleading Causes of Actions in Maryland,
Gibber on Estate Administration,
and the recently published Contract
38
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Drafting and Maryland Civil Pattern
Jury Instructions, Fifth Edition, to name
a few. These, coupled with countless
other benefits such as online legal
research through Fastcase, insurance
programs, discount consumer services, and so many others, all provide great value. We will continue
to promote MSBA to ensure that the
Association remains relevant to our
members.
We made certain that the voice
of the Maryland lawyer was heard
as we undertook the recent revision
of our website. Indeed, the MSBA
will continue to speak on behalf
of all lawyers with a unified voice
on the critical issues that affect the
legal profession and the clients it
represents.
Another true value of MSBA is the
guidance and assistance it offers to
our sister bars so that our local and
specialty bar colleagues may benefit
their own members without having
to reinvent the wheel. We have the
resources and tools available to help
them and their respective members,
and we will continue to do so.
We have also hired a marketing
firm to assist in more effectively
communicating with our members,
from the Millennials and Generation
Xers to our more seasoned practitioners, and all of those in between. It
is vital that we demonstrate to all
of our members that MSBA understands the daily challenges that a
majority of them face, whether providing a bridge to the newly minted
lawyer or offering a comfort zone
for attorneys in their later years. We
will continue to assist our members
in making their practices more productive and, hopefully, their lives
less stressful.
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Diversity and Inclusion
Earlier this year, The Washington
Post published an article that called
law “one of the least racially diverse
professions in the nation,” citing
Bureau of Labor statistics indicating a profession that remains
88 percent white, compared with
78 percent of the accounting field
and 72 percent of physicians and
surgeons. I found that fact alarming. Moreover, women lawyers
still lag behind their male counterparts in salary and promotional
opportunities.
As a profession, we certainly
can do better to ensure that the
pipeline to a legal career remains
open and, most importantly, that
we have continuing dialogue to
explore programs and projects that
may address this issue. We can do
more, and we shall. This is neither
a women’s issue nor a minority
issue, but rather an issue for our
profession from which we cannot
shy away. Together with our local
and specialty bar leaders, academicians, educators, and civic leaders,
I hope to explore ways in which we
can address these matters.

Sections
MSBA’s Sections are a substantial
part of the Association’s lifeblood.
They present dynamic programs,
provide cutting-edge CLE, and offer
email discussion lists and networking opportunities for members, as
well as cultivate authors and speakers; there is something for everyone,
regardless of the nature of your practice or your practice setting.
This year, we will introduce a
stand-alone Section Leadership
Conference, similar to our annual

Bar Presidents Conference, wherein
we will provide in-depth training
and facilitate collaboration tailored
to our Sections.

“

As a profession, we certainly can do better to ensure

Every five years, we engage in an
intensive planning process culminating in a Conference. This year,
this strategic communication process will include MSBA members
and non-members, law students,
recent law school graduates, government lawyers, private practitioners, military lawyers, corporate
counsel, and specialty bar members.
It is my hope that this cross-section
of individuals will provide a diversity of ideas and blue print for the
future of our Association. Please
stay tuned as we need and invite
your input.

Wellness
The practice of law can be a stressful
endeavor. Lawyers are not immune
to stress, anxiety, depression, alcoholism and drug abuse. We can all
use strategies to help us manage
better. In order to address these
serious issues confronting members
of the legal profession, I am forming a task force on attorney wellness. This initiative will promote
all aspects of lawyer wellness by
attempting to identify factors that
impact the emotional and physical
well-being of attorneys and educate members of the bench and bar
about wellness issues and available
resources.
Wellness is defined as a state of
complete physical mental and social
well-being that is achieved through
an active process of becoming aware

that the pipeline to a legal career remains open and,
most importantly, that we have continuing dialogue to
explore programs and projects that may address this
issue. We can do more, and we shall.

“

Planning

of and making choices toward a
healthy and fulfilling life. We will
place a strong emphasis on helping lawyers maintain their physical,
emotional, and psychological wellbeing. Stay tuned to www.MSBA.
org, the Bar Bulletin, and Bar Brief
for more information, and please do
not hesitate to contact me with your
ideas at president@msba.org.

Let’s Each “Do Something”
On a final note, in keeping with
the examples set by my own personal role models such as Charles
Dorsey, Ed Shea, and Elise Jude
Mason, I want to encourage each
of our members to “do something”
in the coming year – something for
yourself, for the profession, and for
the community. Start with yourself
– join in our wellness effort, and
take care of yourself.
Then move on to doing something
for our profession. Join a Committee.
Work on a project. Volunteer for Law
Day, or the Maryland Civics and
Law Academy. Volunteer to teach at
the Professionalism Course.
Finally, do something for your
community. Welcome home our

troops as they return to BWI, or
volunteer for Habitat for Humanity.
Answer questions for a hotline. Serve
as a mentor. Be a role model for any
number of boys and girls clubs. Let’s
each do something.
Recently, I visited the National
Archives in Washington, D.C., to
see Magna Carta. An inscription
on a nearby wall bore President
Franklin D. Roosevelt’s words from
the 1941 dedication of the Franklin
D. Roosevelt Library in Hyde
Park, New York: “[A] Nation must
believe…in the capacity of its own
people to learn from the past that
they can gain in judgment in creating their own future.”
So, let’s get busy in creating our
own future, and thank you again for
this opportunity to serve as MSBA
President.
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Title Insurers’ Evolving Duty to Defend?
By Gerald W. Heller

The Insurers’ Duty
to Defend
The usual rule applicable to insurance policies requires the insurance
company to provide a complete
defense to an insured if one of the
claims alleged against the insured
is potentially within the coverage
provisions of the policy. This “complete defense” rule, sometimes also
referred to as the “in for one, in for
all” rule, generally imposes an obligation on the insurer to defend the
entire lawsuit against the insured if
the allegations assert a potentially
covered claim under the policy.
The complete defense rule has
engendered considerable litigation over the years, as counsel for
policyholders and insurance carriers clash over whether any of the
claims against an insured satisfy
the potentiality of coverage threshold, thereby requiring the carrier
to defend all the claims asserted
against the insured.

Maryland: Complete
Defense Rule
Maryland, like several other jurisdictions, follows the complete
defense rule. “If any claim raised by
the insured potentially falls within the scope of policy coverage,
40
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the insurer must defend against all
claims raised by the insured.” Back
Creek Partners, LLC v. First American
Title Insurance Company, 213 Md.
App. 703, 715, 75 A.3d 394, 400
(2013) (citing Utica Mutual Insurance
Company v. Miller, 130 Md. App. 373,
746 A.2d 935 (2000)). That is, “[i]f
any claims potentially come within
the policy coverage, the insurer is
obligated to defend all claims, ‘notwithstanding alternative allegations
outside the policy’s coverage, until
such times . . . that the claims have
been limited to ones outside the
policy coverage.’” Utica Mutual, 130
Md. App. at 383, 746 A.2d at 940
(citations omitted).
The insurer ’s duty to defend is
separate from an insurer ’s duty
to indemnify the insured against
any judgment, and “[t]he duty to
defend is broader than the duty
to indemnify.” Walk v. Hartford
Casualty Insurance Company, 382
Md. 1, 15, 852 A.2d 98, 106 (2004).
The complete defense rule has been
recognized by Maryland courts in
cases involving various types of
insurance policies including, for
example, general liability policies, see, e.g., Southern Maryland
Agricultural Association, Inc. v.
Bituminous Casualty Corp., 539
F.Supp. 1295 (D. Md. 1982); errors
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and omissions policies, see, e.g.,
Utica Mutual, 130 Md. App. 373,
746 A.2d 935 (2000); and title insurance policies, see, e.g., Back Creek
Partners, 213 Md. App. 703, 75 A.3d
394 (2013).

Massachusetts and
Illinois: Moving Away
from Complete Defense
Rule
Courts from other jurisdictions that
have traditionally followed the
complete defense rule have recently questioned the rationale of this
obligation in the context of title
insurance. These courts have concluded that the complete defense
rule should not apply in the title
insurance arena and, accordingly,
have relieved title insurers from
their complete defense obligation
for claims outside the policy’s coverage provisions.
In a case labeled by certain commentators as “a monumental decision,” the Massachusetts Supreme
Judicial Court in GMAC Mortgage,
LLC v. First American Title Insurance
Company, 464 Mass. 733, 985 N.E.2d
823 (2013), broke ranks with the
complete defense rule and concluded that the rule was inapplicable to title insurance. Jerel J. Hill,
Amelia K. Steindorff and Vanessa

H. Widener, Recent Developments In
Title Insurance Law, 49 Tort Trial
& Ins. Prac. L. J. 425, 437 (Fall
2013). The court held that under
Massachusetts law, “[a] title insurer
does not have a duty to defend the
insured in the entire lawsuit where
one claim is within the scope of the
title insurance coverage and other
claims are not.” 985 N.E.2d at 831.
In GMAC, in answer to a certified question from the United States
District Court, the state court held
that the complete defense rule did
not apply “[i]n the unique title
insurance context” because title
insurance “[i]s fundamentally different from general liability insurance.” Id. at 828. These differences
between title insurance and general
liability policies include, among
other things, the coverage assumed
by the carriers and premium payment structure for the policies:
Such differences are reflected in
the differing payment schemes
and length of coverage as
between title and general liability insurance: title insurance typically requires a single premium
payment (often a percentage of
the property value) for indefinite coverage, whereas general
liability insurance requires continuation premiums (based on
the likelihood a future event
will occur) for coverage during
a set term. In light of the limited purpose and scope of title
as compared to general liability
insurance, title insurers should
not be obliged to defend against
noncovered claims just because
they may be asserted in litigation
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that also implicates title-related
issues to a limited extent.
Id. at 828-829 (citations and footnotes omitted); see also Deutsche
Bank National Association v. First
American Title Insurance Company,
465 Mass. 741, 745-746, 991 N.E.2d
638, 642 (2013) (GMAC’s ruling
that the complete defense rule was
inapplicable to title insurance “[w]
as predicated on the unique purpose of title insurance as compared
to general liability insurance.”); see
generally B. Burke, Law of Title
Insurance, §2.01, at pp. 2-3 to 2-22.2
(3d ed. 2015); 1 J. D. Palomar, Title
Insurance Law, §§1.14-1.17, at pp.
38-46 (2014-2015 ed.)
The GMAC court further noted
that a “rationale” underpinning the
complete defense rule for general
liability policies “[i]s that divid-

ing representation between covered
and noncovered claims is impractical.” 985 N.E.2d at 828. On the
other hand, “[b]ecause title issues
are discrete, they can be bifurcated
fairly easily from related claims, . .
. thus, the central policy behind ‘in
for one, in for all’ --- that parsing
multiple claims is not feasible --- is
not implicated to the same extent in
the title insurance context as in the
general liability insurance context.”
Id. at 829.
The Massachusetts court also concluded that the title insurer was not
required to defend counterclaims
against the insured in situations
where the insurer initiated litigation to cure a title defect, at least in
cases where the counterclaim was
permissive as opposed to compulsory under state procedural rules.
Id. at 829-831.
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More recently, in Philadelphia
Indemnity Insurance Company v.
Chicago Title Insurance Company,
771 F.3d 391 (7th Cir. 2014), the
United States Court of Appeals for
the Seventh Circuit, interpreting
Illinois law, adopted the reasoning of GMAC and also concluded
that the complete defense rule was
inapplicable to title insurance. The
court held that the insurer was
not required to provide a defense
for all the claims against the
insured, even though some of those
claims were within the title policy’s
coverage.
In Philadelphia Indemnity, a lender
made certain loans to finance the
purchase of a commercial building, secured by various mortgages on the property. The mortgages
were insured under a title policy
based on the standard 1992 form
developed by the American Land
Title Association that required the
title insurer, among other obligations, to “‘[p]ay the costs, attorneys’ fees and expenses incurred
in defense of the title or the lien of
the insured mortgage,’” subject to
the “Conditions and Stipulations”
contained in the policy. Id. at 394.
One of the Conditions of the policy
stated that “The Company will not
pay any fees, costs or expenses incurred
by the insured in the defense of those
causes of action which allege matters
not insured against by this policy.” Id.
at 395 (emphasis in original).
Various lawsuits ensued, with
several claims asserted against the
insured lender, Western Capital
Partners LLC. The insurer, Chicago
Title Insurance Company, agreed
to pay the defense costs related
to some of the counts against the
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insured, but declined to pay defense
costs for counts that the insurer
argued were outside the title policy’s coverage, which the insurer
claimed it had no duty to defend.
Western Capital and its general
liability insurer, which had paid
certain of Western Capital’s litigation costs, argued that Chicago Title
owed Western Capital a defense
on all claims asserted against it in
the underlying litigation. The district court agreed and held that the
insurer was required to provide a
defense on all claims.
On appeal, the Seventh Circuit
framed the issue before it as follows:
The primary issue on appeal is
the scope of Chicago Title’s duty
to defend Western Capital in the
underlying litigation. The policy language specifically limits
Chicago Title’s defense obligation to claims alleging defects in
title, lien priority, encumbrances
‘or other matter insured against
by this policy,’ and disclaims any
duty to defend ‘causes of action
which allege matters not insured
against by this policy.’
Id. at 397.
The appellate court reversed
the district court, concluding “[t]
hat the complete-defense rule does
not apply to title insurance.” Id.
at 401. The court drew a distinction between general liability insurance policies, where the complete
defense rule is applicable, and title
insurance, which the court characterized as “much narrower”:
Title insurance is much narrower.
A title insurer only assumes risks
associated with defects in prop-
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erty title . . . . The indemnification coverage is limited to losses
from defects in title, lien priority,
encumbrances, and other similar
title risks, . . . and the defense
duty is likewise specifically limited to claims that are covered by
the title policy, . . . .
Id. at 399 (footnotes and citations
omitted).
The Seventh Circuit found no
Illinois precedent directly on point.
It believed, however, that the Illinois
Supreme Court would likely reach
the same result as GMAC, in which
the Massachusetts court held the
complete defense rule inapplicable
to title insurance. 464 Mass. 733, 985
N.E.2d 823

Maryland’s Duty to
Defend Change?
Whether Maryland ultimately will
adopt the reasoning and conclusion of the courts in GMAC and
Philadelphia Indemnity remains to be
determined. In Back Creek Partners,
a case involving title insurance, the
court acknowledged a title insurer ’s
complete defense obligation. 213
Md. App. 703, 75 A.3d 394 (2013).
The court noted that the insurer ’s
“[d]uty to defend is not limitless,”
but also “recognize[d]” that if any
claims against the insured triggered
the potentiality of insurance, the
insurer must defend against all
claims. Id. at 399, 400. In Back Creek,
however, because the title insurance policies at issue “[c]ould not
possibly have covered” the claims
against the insured, “[t]he duty to
defend never attached in the first
place.” Id. at 398, 401. Thus, the

issue whether the complete defense
rule is applicable to title insurance does not appear to have been
squarely before the court.
The reasoning adopted by the
courts in GMAC and Philadelphia
Indemnity legitimately raises the
question whether the complete
defense rule merits reconsideration
in Maryland in the context of title
insurance. “[B]ecause title insurance is fundamentally different
from general liability insurance,”
GMAC, 985 N.E.2d at 828, and for
the other reasons summarized in
these recent cases, a strong argument can be made that the complete defense rule should not apply

The

with respect to title insurance. This
is particularly true in situations
such as in Philadelphia Indemnity,
where the title policy itself makes
clear that the carrier “will not pay
any fees, costs or expenses incurred
by the insured in the defense of
those causes of action which allege
matters not insured against by this
policy.” Philadelphia Indemnity, 771
F.3d at 395 (emphasis omitted).
Imposing a complete defense obligation on a title insurer in these circumstances is at odds with both the
policy’s contractual language and
the intentions of the parties based
on that language. In any event,
though, the rationale endorsed by

recent decisions from other jurisdictions suggests that the validity of the complete defense rule
in cases involving title insurance
should be examined anew to determine whether the rule deserves
continued application.
Mr. Heller is a Partner in the Bethesda
office of Linowes and Blocher LLP. His
practice concentrates on real estate and
business litigation.
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Whether the Leasing of Office Space in Maryland, by
Attorneys Who Are Not Licensed to Practice in This
Jurisdiction, Violates the Maryland Rules of Professional
Conduct, or Constitutes the Unauthorized Practice of Law.
ETHICS DOCKET NO. 2005-07
You have asked for an opinion as to
whether the leasing of office space
in Maryland, by attorneys who
are not licensed to practice in this
jurisdiction, violates the Maryland
Rules of Professional Conduct, or
constitutes the unauthorized practice of law.
You state that the principal office
of your firm is in New York, with a
satellite office located in the District
of Columbia. Your firm focuses primarily on tax law. While the New
York office handles some state and
local taxation matters, the District of
Columbia office handles exclusively
federal tax matters. The District of
Columbia office has four attorneys;
none of whom are licensed to practice law in Maryland.
You contemplate the leasing of
office space in Maryland, for use
by attorneys from the District of
Columbia office. You propose that
the firm’s letterhead, business cards
and the door to the leased space
would prominently display that the
attorneys are not licensed to practice law in Maryland. You state
that, as is the nature of your work
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in the District of Columbia, all matters handled out of the leased space
would be limited to federal tax law.
The firm would not actively seek
or solicit clients in Maryland, and
Maryland-based clients would rarely be seen there. Finally, you state
that none of the attorneys utilizing
the leased space would represent
clients in Maryland Courts.
First, we ask you to note that
although you are not admitted to the
Maryland Bar, you would be subject
to the disciplinary rules of this state.
Rule 8.5(b) of the Maryland Rules of
Professional Conduct states:
“A lawyer not admitted by the
Court of Appeals to practice in this
State is subject to the disciplinary
authority of this State for conduct
that constitutes a violation of these
Rules and that:
1. involves the practice of law
in this State by that lawyer, or
2. involves that lawyer holding
himself or herself out as practicing law in this State, or
3. involves the practice of law in
this State by another lawyer
over whom that lawyer has

September 2015

the obligation of supervision
or control.
See also 16-701 of the Maryland
Rules of Procedure, which mirrors
this rule.
Rule 7.5(b) states, “A law firm
with offices in more than one jurisdiction may use the same name in
each jurisdiction, but identification
of the lawyers in an office of the
firm shall indicate the jurisdictional
limitations on those not licensed to
practice in the jurisdiction where
the office is located.” While the
precautions that you intend to take
with regard to your firm’s letterhead, business cards, and the door
to the leased space do not technically run afoul of Rule 7.5(b),
the Committee is concerned that a
law office conducting business in
Maryland, where no one is licensed
to practice in Maryland, could put
the firm in danger of violating other
ethical rules.
Rule 7.1 concerns communications
regarding
a
lawyer ’s services. It states in part,
“A lawyer shall not make a false or

misleading communication about
the lawyer or the lawyer ’s services.
A communication is false or misleading if it:
a. contains a material misrepresentation of fact or law,
or omits a fact necessary to
make the statement considered as a whole not materially misleading;
b. is likely to create an unjustified expectation about results
the lawyer can achieve, or
states or implies that the lawyer can achieve results by
means that violate the rules of
professional conduct or other
law…”
This Committee has previously opined that “a Maryland resident who seeks legal services at
an office located in Maryland will
expect that the attorney to whom
the client is speaking is licensed
in this State. Therefore, the failure
to make available on a regular
basis a licensed Maryland attorney to handle the legal services
required by the client in the State
of Maryland would be misleading.
Ethics Opinion 94-13
Therefore, the Committee has
determined that “a lawyer may
not advertise that it has an office
in Maryland unless a member of
the lawyer ’s firm is licensed in
Maryland, and is present or available on a continuing or “as needed”
basis to supervise the legal services carried on in Maryland. Ethics
Opinion 94-13.
The advice of this Committee
is limited to the interpretation of
the Maryland Rules of Professional
Conduct. These rules give little

guidance as to what constitutes the
unauthorized practice of law. Rule
5.5 simply states, “A lawyer shall
not:
(a) practice law in a jurisdiction
where doing so violates the regulation of the legal profession
in that jurisdiction; or
(b) assist a person who is not a
member of the bar in the performance of activity that constitutes the unauthorized practice
of law.”
Nevertheless, the Committee has
previously determined that “the
activities of an individual who is
not a member of the Maryland Bar
in meeting with prospective clients in a Maryland office for the
purpose of rendering legal services
to those clients may constitute the
practice of law in Maryland”. Ethics
Opinion 94-13.
The Committee has previously
declined to opine regarding what
activities specifically constitute the
practice of law, because that is
a legal question, and ultimately
a determination for the Maryland
Court of Appeals. See Ethics
Opinions 94-13, 99-20, 99-8, and
02-19. In this case, however, we feel
compelled to tell you that opening
a law office in Maryland, where
no one is admitted to the practice
of law in Maryland, will result in
your firm’s unauthorized practice
of law in this jurisdiction.
We are attaching copies of the referenced Ethical Opinions for your
review. Thank you for your inquiry.
We trust that this opinion has been
responsive.
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Unsupervised Employee = Lawyer Liability
Court of Appeals Judge Robert
McDonald commenced his Opinion
in Attorney Grievance Commission v.
Earl Smith (2015 WL 3863638 (June 23,
2015)) with the observation that disciplinary cases that result in disbarment
often find the attorney “committing
one of the seven deadly sins – e.g.,
greed, lust, sloth.” Smith, however,
was not such a case. Rather, the “sin”
in that case was “ inattention – inattention to clients, inattention to an
attorney trust account, and inattention
to the activities of a non-lawyer assistant in whom the attorney misplaced
his trust and who misused the attorney trust account…” Disbarment was
warranted to protect the public from
those, like Smith, who “fail to fulfill
the routine duties of the profession
that serve and safeguard their clients.”
Smith’s derelictions were anything but routine – indeed, they were
extreme – but the case serves as a
reminder, nonetheless, of the need for
vigilance and real oversight of a law
firm’s employees. The trial court found
that Smith allowed his assistant, Dawn
Staley-Jackson, his only employee, “to
run his law practice without any meaningful oversight.” Not only did she
independently send demand letters to
defendants in personal injury cases,
but among other things, she negotiated
settlements, advised clients, drafted
pleadings (frequently signing Smith’s
name), prepared settlement sheets and
deposited checks. From not later than
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2009, Ms. Staley-Jackson systematically
misappropriated funds from the firm’s
personal injury trust account by forging endorsements and cashing checks
made payable to others and by fraudulently creating and cashing checks
made payable to herself. The proceeds
of her fraud exceeded $600,000. When
Smith realized that there was a shortfall in the account, instead of remediating the problem, he deposited his own
or borrowed funds into the account on
five separate occasions from December
2010 to June 2012. These deposits
totaled tens of thousands of dollars.
The hearing judge found that Smith
was aware for more than a year and
a half that he was out of trust, but
because of his “persistent failure over a
period of almost four years to comply
with the trust account record-keeping
requirements of the Maryland Rules,”
he was unable to detect the source of
the shortfall and enabled his assistant
to “get away with her theft for as long
as she did.” When his influx of funds
failed to keep pace with her peculations, his bank reported an overdraft
to Bar Counsel and the end of Smith’s
career was preordained.
Judge McDonald discussed at
length the issues relating to supervision and called the unsupervised delegation of the lawyer’s responsibilities
to his legal assistant at the heart of the
violations. He noted that attorneys
are required to take steps to ensure
that their non-lawyer employees act
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consistently with the lawyer’s ethical
responsibilities. Not only did Smith
permit his assistant to run his practice
without ensuring that her delegated
tasks were executed consistent with
his ethical obligations, his absence
of oversight led her to engage in the
unauthorized practice of law. By permitting her to send demand letters,
to negotiate and settle claims and to
advise clients, Smith violated Rule 5.5
of the Maryland Rules of Professional
Conduct by assisting another in the
unauthorized practice of law.
As I said, Smith’s conduct (or rather, his “inattention”) was extreme. But
much of the basis for his disbarment
and the sanctions of a number of other
Maryland attorneys, whose names
are mentioned in the Opinion, came
as a result of employee misconduct.
Attorneys must take reasonable efforts
to ensure their employees do not cross
ethical or professional lines. New
technologies require new approaches
to supervision, especially in light of
the pervasiveness of telecommuting
and social media and the easy loss of
privilege or confidentiality. Lawyers
are best served by having clear ethical
guidelines and training established
for their employees and, of course,
they must supervise appropriately to
ensure conformance with the Rules of
Professional Conduct.
Glenn M. Grossman, Bar Counsel
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