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legal muscle
for the bay
By Jacqueline Guild
and Matthew Henjum
Join Us in the Fight to Save the Bay! That call to
action is all around us in Maryland – on bumper
stickers, on billboards, and in the media. Many
inspiring individuals, communities, and organizations heed the call and devote their time and energy
to protecting and restoring the Chesapeake Bay, a
truly unique natural resource that President Barack
Obama has recognized as “a national treasure.”
Saving the Bay requires action on multiple fronts.
Changes in individual behavior that reduce our
human footprint; use of smart growth concepts and
environmentally sensitive design in development
projects; the conservation of natural resources,
such as forests and wetlands, that buffer the bay
from harmful pollutants and erosion; and reducing
pollution from industrial and agricultural activities
are just a few of these needed actions. There is no
easy fix to counter the years of unchecked exploitation of the Bay’s land and resources and the disregard for the Bay’s limited capacity to recover from
the onslaught of pollution draining into its waters.
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One of the most powerful tools
in this multi-faceted fight is effective legal assistance. Congress and the
Maryland General Assembly provided ordinary citizens with the power to
enforce environmental laws through
citizen suit provisions and the right to
participate in important government
decisions affecting their communities. But it takes legal know-how to
exercise enforcement powers, ensure
procedural safeguards are followed,
and to navigate administrative and
legislative processes.

6
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Because most individuals and organizations working to save the Bay
neither possess, nor have the ability to pay for, the legal expertise they
need, many important initiatives die
an early death when confronted with
daunting and seemingly insurmountable legal obstacles. The availability
of pro bono legal advice and representation is often the decisive factor in
whether and to what extent these devoted advocates can make real progress
in restoring and protecting the Bay.

What About Government
Enforcement?
There are many laws, regulations, and
policies in place aimed directly at protecting the Bay watershed. However,
the agencies tasked with their implementation and enforcement, such
as the Maryland Department of the
Environment and the Maryland
Department of Agriculture, lack the
resources to implement and monitor adequately the requirements of
environmental laws, much less bring
enforcement actions. Even when
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enforcement actions are brought, they
are too often settled with no stipulated penalties or enforceable deadlines. Moreover, these agencies operate under the political constraints of
the current Administration that they
serve. Likewise, elected officials are
influenced unduly by professional
lobbyists retained to achieve the objectives of powerful industry sectors.
Political inequality and shortfalls in
government oversight drive the need
for effective citizen engagement and
enforcement. In the face of well-funded opposition and government lethargy, it is often the pressure brought
to bear by individuals and organizations that prompt the enforcement of
consent decrees, renewed investigations into sources of pollution, and the
identification of bad actors.

Help Wanted:
Environmental Pro Bono
Directed at the Bay
Environmental matters do not generally spring to mind when an attorney
is considering engaging in pro bono
work. However, as with more traditional areas of pro bono assistance, such
as employment or immigration law,
environmental pro bono has a direct
impact in improving individual lives
by helping to ensure that everyone,
regardless of income level, has the
right to breathe clean air, has access to
safe drinking water, and is able to fish
and swim in healthy waters. In addition, environmental endeavors benefit not only the immediately affected
area and the health of its human and
wildlife populations, but also provide
benefits to more distant communities
as air emissions and polluted runoff
do not respect neighborhood, county,
or state boundaries.
In many instances, environmen8
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tal work includes a direct social justice component. For example, many
industrial and other potentially hazardous operations are located within or near areas with predominately
low-income populations, generally
because these communities lack a
strong political voice. Citizens in these
communities are particularly likely
to face adverse health impacts from
airborne pollutants, from sewage and
industrial wastes entering drinking
water supplies and rivers used for
subsistence fishing, and through produce grown on contaminated land.
These communities have a history of
being ignored and are often unable
to organize themselves, present their
concerns effectively, and protect themselves without free legal assistance.
Help the community and you help the
Bay. It’s a win-win situation.
The same free, or reduced-fee, services are also needed by individuals and groups in moderate-income
neighborhoods, as large-scale litigation and long-term advocacy strategies entail such a high level of sustained legal involvement that developing and implementing them is
financially unsustainable for the average non-profit organization, community group, or homeowners association. Even large, established organizations often require pro bono services as
they generally are without the needed
resources to sustain the high costs of
protracted litigation or pursuing matters through appellate processes.
Of course, there exist outstanding
organizations with extremely talented
legal staff handling important environmental issues – Earthjustice, the
National Resources Defense Council,
and the Chesapeake Bay Foundation
are just a few examples of such organizations. However, their resources are
finite; they are unable to take on the all

meritorious matters that come to their
attention. Hard choices must be made
among the most pressing needs and
those with the greatest likelihood of success. Opposing parties count on such
financial and legal constraints to outmaneuver and outlast their opposition.

Lawyers for the Bay
The Chesapeake Legal Alliance
(CLA), an Annapolis based non-profit
organization, was founded to fill this
gap in much-needed pro bono services
directed at the protection and restoration of the Bay and its watershed.
To date, it has empowered almost
200 groups by leveraging the power
of pro bono assistance to address all
types of environmental issues that
impact the Bay itself and its lands,
rivers, and streams.
CLA builds and coordinates a network of volunteer attorneys who
donate their time, energy and expertise to helping those who cannot
afford legal services to protect the
Bay. CLA’s “Lawyers for the Bay”
include solo practitioners, members
of some of the nation’s largest law
firms, and retired and government
attorneys. They take on matters, vetted and referred to them by CLA
staff, as their interests, time, and
lack of conflicts permit. This model
allows individuals and groups of all
kinds that would otherwise never
take on legal initiatives and consider
court battles to make real progress
in improving the health of the Bay
watershed, and ultimately the health
of the Chesapeake Bay.
Volunteer attorneys have also participated in stakeholder and attorney
training provided through CLA and at
conferences in order to educate, inspire,
and empower ordinary citizens respecting their rights and abilities to seek legal

Northwest Investment and Trust Services also uses the service marks “Northwest Investment Services,” “Northwest Retirement Services” and “Northwest Insurance Services” to provide
investment and wealth management, actuarial and fiduciary services and employee benefit plans. Securities are offered through, and advisors are registered with, Cetera Investment Services
LLC, member FINRA/SIPC. Advisory Services are offered through Northwest Advisors, Inc. Cetera Investment Services LLC is independent of Northwest Advisors, Inc. and Northwest Savings
Bank. Fixed annuities, life insurance and long term care products and advice may be provided by Northwest Savings Bank, a licensed insurance provider. Insurance products are obligations
of the insurers who issue the policies. A decision to purchase insurance will not affect the cost or availability of other products or services from Northwest Savings Bank or its affiliates or
subsidiaries. Northwest does not provide legal, tax or accounting advice.
Investments and Insurance: Not FDIC Insured. Not Bank Guaranteed. May Lose Value. Not a Bank Deposit. Not Insured by Any Government Agency. Northwest Savings Bank is Member FDIC.
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redress and how to use the power of the
law to achieve their objectives.
The model is working. During its
five years of providing the power of
pro bono assistance for the Bay watershed, CLA has witnessed the pivotal
role that lawyers can play in the Bay’s
recovery. They level the playing field
by providing the expertise and the
staying power to take on polluters and
hold government officials accountable
to public concerns. They empower
rural, suburban, and urban citizens
who are too often without a voice
in decisions that affect their health
and the environment. The numbers of
these clients grow daily as the need
for legal assistance is great and immediate. CLA is an example of “if you
build it, they will come.”
A few results of CLA referred
actions in Maryland include:
• An administrative order to abate
and clean up pollution migrating
to the Patapsco River and Bear
Creek from the former Bethlehem
Steel Plant located just south of
Baltimore Harbor; the pollution
impacts an area inhabited by
roughly 40,000 Marylanders;
• The required application of the
Maryland Forest Conservation
Act to developments proposed for
some of the last large forest stands
within Annapolis city limits and
requiring development of implementing criteria under the Act
important to all forests proposed
for development;
• Enforceable agreements to address
urban and suburban sewage system upgrades needed to contain
thousands of gallons of raw sewage that overflow regularly into
streams, rivers, lakes, and harbors
during storm events;
• The successful navigation of
bureaucratic hurdles and pursuit
10

Maryland Bar Journal

May 2015

of litigation in order to effect stream
restoration projects needed to buffer and trap pollutants and reestablish healthy ecosystems; and
• The cleanup of dump sites, including more than 300,000 abandoned
tires in Crownsville that posed a
health and fire hazard, as well as
damage to forests and wetlands.
Through these actions, attorneys
are adding to the Bay recovery toolkit by developing new legal theories, utilizing laws that have been
largely ignored, and establishing useful legal precedent. Many of the lessons learned through the successes in
Maryland may be applied to activities
in other Bay watershed states with
analogous laws and programs.

Answering the Call to Action
The Bay needs attorneys of all experi-

ence levels and in all practice areas
to help fill the gap in legal services to
protect the Bay. What better way to
serve Maryland communities and the
Bay than by providing much-needed
assistance to protect a national treasure that helps drive our economy
and provides boundless recreational
opportunities?
The choices for involvement are
wide ranging to suit the interests
of almost anyone that practices law
in Maryland. Legal issues involve
urban and suburban stormwater
runoff, sewage treatment, stream
and river restoration, industrial pollution, protecting wildlife, fish habitat, and drinking water sources,
improving agricultural practices,
pesticide and fertilizer use, land
and forest preservation, and many
more. Any activity that improves
the health of the Bay watershed, in

the end, improves the Chesapeake
Bay and the health, vitality, and economic sustainability of the communities that comprise its watershed.
Litigators, appellate attorneys, regulatory and legislative practitioners,
and environmental and corporate
attorneys all have a part to play in
the Bay’s recovery.
The Bay and its communities need
your help. Financial contributions
to Bay organizations of your choice
are important, but your legal expertise can enhance greatly the work of
these organizations while you become
a part of achieving real and lasting
change for the Bay.
Ms. Guild is the Executive Director of the
Chesapeake Legal Alliance. She may be
reached at jguild@chesapeakelegal.org.
Mr. Henjum is the Staff Attorney for the
Chesapeake Legal Alliance. He may be
reached at mhenjum@chesapeakelegal.org.
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A Work
in
Progress:
The Regulation of Stormwater Discharges from

Municipal Separate Storm Sewer Systems in Maryland
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By Paul Smail

M

aryland residents living east of the continental divide may often see the words
“CHESAPEAKE BAY DRAINAGE” or a similar phrase stenciled on curbing above
storm drains along urban and suburban roadways. We may see leaves and litter
such as plastic bottles in the gutter leading to the storm drain inlets, and that natural
and manufactured detritus will find its way through a network of pipes and other channels to the local tributaries and ultimately the Chesapeake Bay. During a downpour, we
may also see a torrent of muddy water running into the storm drain, which is a sign
that sediment from raw land or an improperly stabilized job site is being conveyed to
those same waterbodies. This sediment then becomes suspended in the water, preventing light from reaching the underwater grasses that provide habitat for fish, crabs,
and other animals, and eventually settles, blanketing those bottom habitats.
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What is not readily visible, however, are the other pollutants in the runoff, such oils, metals, pesticides, herbicides, and other toxic contaminants.
We also do not see the nitrogen and
phosphorus in the runoff, either dissolved or attached to particles of soil.
However, we do see the results when
those nutrients feed algal blooms that
subsequently die and create low oxygen “dead zones” in the Chesapeake
Bay and some of its tributaries, often
leading to fish kills. Regulating and
controlling this source of pollution to
the Chesapeake Bay remains a work
in progress.

The Need for Adequate
Regulation of
Polluted Runoff
Stormwater runoff represents the largest source of phospohorus and sediment, and the second largest source of
nitrogen delivered to the Chesapeake
Bay by Maryland, according to the
Chesapeake Bay Total Maximum Daily
Load (“Chesapeake Bay TMDL”)
established in December 2010 by
the United States Environmental
Protection Agency (“EPA”). EPA,
Chesapeake Bay TMDL at 4-5 and
4-6 (Dec. 2010). The Chesapeake Bay
TMDL established the pollution limits
for nitrogen, phosphorus, and sediment needed to restore healthy levels
of dissolved oxygen and water clarity
to the Chesapeake Bay and its tidal rivers. It was a product of collaboration
with the Chesapeake Bay watershed
states (Delaware, Maryland, New York,
Pennsylvania, Virginia, West Virginia,
and the District of Columbia). Of the
several major sources or sectors of
pollution required to make reductions
under the Chesapeake Bay TMDL,
urban and suburban stormwater runoff is the only major source of nitro14
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gen that is increasing. Chesapeake Bay
Program, Chesapeake Bay Watershed
Model Version 5.3.2 2012-2013 Progress
Runs, available at http://www.chesapeakebay.net/indicators/indicator/
reducing_nitrogen_pollution
(last
viewed March 20, 2015). Substantial
pollution reductions have been made
in other sectors such as wastewater
treatment and agriculture. Id. Because
most urban stormwater runs through
manmade pipes, ditches or culverts,
they are point sources that can be
controlled through state and federal
permitting. This form of permitting is
the Municipal Separate Storm Sewer
System, or MS4, program. See 33 U.S.C.
§ 1342(p) and 40 C.F.R. § 122.26; Md.
Code Ann., Envir. § 9-323 and COMAR
26.08.04.01. Maryland’s MS4 permit
program is therefore critical to achieving similar pollution reductions in the
urban and suburban stormwater sector, though this pollution source was
once exempt from regulation under the
federal Clean Water Act.

The Big Picture:
Federal and State Law
The Clean Water Act (“CWA”) (33
U.S.C. §§ 1251 through 1387) provides the basic legal framework for
regulating discharges of pollutants
into waters of the United States. The
overarching goal of the CWA is to
“restore and maintain the chemical, physical, and biological integrity
of the Nation’s waters.” 33 U.S.C. §
1251(a). The law generally prohibits the discharge of pollutants unless
the discharge complies with certain
requirements. Section 402 of the
CWA, 33 U.S.C. § 1342, establishes the
National Pollutant Elimination System
(“NPDES”) permitting program,
which regulates discharge of pollutants from point sources. The regula-

tions that implement the NPDES permit program define a “point source”
as “any discernable, confined, and
discrete conveyance, including but not
limited to, any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding operation, landfill
leachate collection system, vessel or
other floating craft from which pollutants are or may be discharged.” 40
C.F.R. § 122.2. The network of pipes,
channels, conduits, and various other
apparatus that constitute a county,
town, or city’s MS4 is therefore considered a point source under the CWA.
EPA has delegated to Maryland the
authority to administer the MS4 permitting program for Maryland municipalities. EPA retains oversight authority to review and challenge Maryland
Department of Environment (“MDE”)
permitting decisions. 33 U.S.C.
§ 1342(d)(2). Section 9-322 of the
Environment Article, Annotated Code
of Maryland, prohibits the discharge
of any pollutant to waters of the State
unless authorized by that section.
MDE must ensure the discharges meet
“[a]ll applicable State and federal
water quality standards and effluent
limitations; and [a]ll other requirements of [the water pollution control subtitle].” Md. Code Ann., Envir.
§ 9-324(a). Furthermore, regulations
promulgated pursuant to that statutory authority allow MDE to issue or
reissue a NPDES permit only “upon
a determination that (1) the discharge
or proposed discharge specified in the
application is or will be in compliance
with all applicable requirements of . . .
Effluent limitations [and] surface and
groundwater quality standards . . . .”
COMAR 26.08.04.02(A)(1)(a) and (b).
NPDES permits issued by MDE
therefore carry both State and federal
authority. All discharge permits issued

under the CWA must include effluent
limitations “necessary to meet water
quality standards.” 33 U.S.C. § 1311(b)
(1)(C). MDE must therefore generally
ensure that the permit meets both: “(1)
effluent limitations that reflect the pollution reduction achievable by using
technologically practicable controls and
(2) any more stringent pollutant release
limitations necessary for the waterway receiving the pollutant to meet
“water quality standards.” Piney Run
Preservation Ass’n v. County Comm’rs of
Carroll County, 268 F.3d 255, 265 (4th
Cir. 2001) (internal quotations omitted).
Water quality standards set forth water
quality goals for a particular body of
water, as well as serve as the regulatory basis for establishing water quality-based effluent limitations beyond

technology-based levels of treatment
otherwise required by the CWA. See
generally 40 C.F.R. § 131.2. As will be discussed in the context of the Chesapeake
Bay TMDL, they play an important role
in establishing the amount of a given
pollutant an impaired body of water is
permitted to receive.

The Regulation of Municipal
Stormwater Discharges
EPA exempted municipal stormwater point source discharges from
the permit requirements under section 402 of the CWA by regulation in
1973. This exemption was challenged
by the Natural Resources Defense
Council, which contended that the
EPA Administrator did not have the

authority to exempt any class of point
source from the permit requirements
of section 402 (33 U.S.C. 1342). Nat.
Res. Defense Council, Inc. v. Costle, 568
F.2d 1369, 1373 (D.C. Cir. 1977). The
Court of Appeals for the District of
Columbia agreed and found a “plain
Congressional intent to require permits in any situation of pollution
from point sources.” Id. at 1383. The
CWA was subsequently amended
by Congress in 1987 to add, among
other provisions, subsection 402(p)
regarding the permitting of municipal and industrial stormwater discharges. Specifically, subsection 402(b)
states that permits for discharges from
municipal storm sewers
(i) may be issued on a system- or
jurisdiction-wide basis; (ii) shall
May 2015
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include a requirement to effectively prohibit non-stormwater
discharges into the storm sewers;
and (iii) shall require controls to
reduce the discharge of pollutants
to the maximum extent practicable,
including management practices,
control techniques and system,
design and engineering methods,
and such other provisions as the
Administrator or the State determines appropriate for the control
of such pollutants.
33 U.S.C. § 1342(p)(3)(B)(i)-(iii).
The clause “shall require controls to
reduce the discharge of pollutants
to the maximum extent practicable”
indicates a technology-based limitation on effluent. But what if the MS4
discharges to impaired, water quality limited waters that have an established TMDL, such as the Chesapeake
Bay and many of its tributaries? What
controls are required?
As stated above, under the CWA
and State law, all discharge permits
must include effluent limitations necessary to meet water quality stan16
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dards. However, whether municipal
stormwater discharges are exempt
from this requirement of section 301
of the CWA has been the subject of
litigation in Maryland and a number
of other states and the District of
Columbia. Perhaps the most oft-cited
case for the proposition that municipal stormwater discharges are not
required to comply with water quality standards is Defenders of Wildlife v.
Browner, 191 F.3d 1159 (9th Cir. 1999).
There, the Ninth Circuit held that
Congress established a different standard for municipal discharges that
exempts them from strict compliance
with water quality standards. 191 F.3d
at 1166. In the eyes of the Ninth Circuit,
however, the “maximum extent practicable” standard is not exclusive, as
the Court also held that EPA may
require compliance with water quality
standards or numeric effluent limitations if the agency deems those limitations appropriate. Id. A handful of
courts have followed the rationale
of the Ninth Circuit. See, e.g., Matter
of Natural Resources Defense Council,
Inc. v. New York State Dept. of Envtl.

Conservation, 111 A.D.3d 737 (N.Y.
App. Div. 2d Dep’t 2013); County of
Arcadia v. State Water Resources Control
Bd., 135 Cal. App. 4th 1392 (Cal. App.
4th Dist. 2006). In Maryland, neither
the Court of Appeals nor the Court of
Special Appeals have issued an opinion regarding this issue. Regardless
of this legal question, Maryland MS4
permits exist in a universe governed
by yet another regulatory framework:
the Chesapeake Bay TMDL.

MS4 Permits and the
Chesapeake Bay TMDL
States are required under the CWA
to identify all waters within their
respective boundaries where technology-based effluent limitations
in NPDES permits are not stringent
enough to ensure that the water quality standards for those waters are
being met under section 303(d), (33
U.S.C. § 1313(d)), of the CWA. For
each of these impaired waters, a state
must establish a total maximum daily
load or “TMDL” for every pollutant
preventing the water from meeting

the applicable water quality standards. 33 U.S.C. § 1313(d)(1)(C). A
TMDL, therefore, is the maximum
amount of a pollutant the water body
can receive and still meet the applicable water quality standards. It is
made up of the sum of individual
wasteload allocations (“WLAs”) for
point sources (e.g., industrial or
municipal storm sewer outfalls), and
load allocations (“LAs”) for nonpoint
sources (e.g., farmland) plus natural
background and a margin of error.
40 C.F.R. § 130.2(i). EPA regulations
require that water quality based effluent limitations be “consistent with
the assumptions and requirements of
any available wasteload allocation”
set forth in an approved TMDL. 40
C.F.R. § 122.44(d).
The Chesapeake Bay TMDL limits
loadings in Maryland to discharges
of 39.09 million pounds per year of
nitrogen, 2.72 million pounds per
year of phosphorus, and 1,218.10 million pounds per year of sediment.
Chesapeake Bay TMDL, Executive
Summary at 7, available at http://
www.epa.gov/reg3wapd/tmdl/
ChesapeakeBay/tmdlexec.html. The
reductions in pollutant loadings are
to be achieved through Watershed
Implementation Plans (“WIPs”) in
each jurisdiction in the Chesapeake
Bay watershed. Id. at 10. Maryland
seeks to reduce pollutants in municipal stormwater as part of its WIP.
Maryland’s WIP has two phases.
Maryland’s Phase I WIP calls for
the reduction of nitrogen by 16.9
percent, phosphorus by 35.7 percent,
and sediment by 37.5 percent in the
State’s urban stormwater discharges. Chesapeake Bay TMDL at 8-14.
Maryland issued its final Phase II WIP
on October 26, 2012, which provides
additional detail to the implementation. Under the Phase II WIP, over
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75 percent of the 838,000 pounds per
year of nitrogen reduced through the
nitrogen pollution reduction strategy
applicable to the stormwater sector
would occur from sources regulated
by NPDES stormwater permits (i.e.,
MS4s). Maryland Phase II WIP at 14,
available at http://www.mde.state.
md.us/programs/Water/TMDL/
TMDLImplementation/Pages/
FINAL_PhaseII_WIPDocument_
Main.aspx. The primary means to
achieve this reduction is through
retrofitting previously developed
impervious land with little or no
stormwater controls. Id. These retrofits may take the form of various stormwater controls, including
stream restoration, creation of wet
stormwater ponds, tree planting and
stream buffers, or even street sweeping. Critical to this reduction goal
under the WIP is requiring the restoration of 20 percent of previously
developed impervious land without
controls as a condition in renewed
NPDES stormwater permits. Id.
This stormwater strategy applies to
Phase I and Phase II NPDES MS4 permits. Phase I MS4 permits are required
for jurisdictions with populations
over 100,000. 33 U.S.C. § 1342(p)(2);
40 C.F.R. § 122.26. Phase II jurisdictions have regulated MS4s serving
populations under 100,000. See 33
U.S.C. § 1342(p)(6); see also 40 C.F.R.
§§ 122.26(b)(16) and 122.32. There
are ten jurisdictions in Maryland that
hold NPDES Phase I MS4 permits:
Anne Arundel, Baltimore, Carroll,
Charles, Frederick, Harford, Howard,
Montgomery, and Prince George’s
counties, and Baltimore City. Each
of these jurisdictions contributes its
share of nitrogen, phosphorus, and
sediment to local waterways and the
Chesapeake Bay.
The Phase I MS4 permit program
18
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is thus the exclusive means by which
polluted stormwater discharges are
directly regulated in the nine most
populated counties in the State of
Maryland and Baltimore City. Rather
than outright require that the MS4
discharges meet the water quality
standards of the receiving waters as
it has the authority to do, MDE relies
on the 10 Phase I jurisdictions to timely implement technological controls,
including stormwater retrofits, pursuant to a watershed restoration plan.
The jurisdiction must implement these
plans within one year of the permit
being issued. The plans must describe
what measures will be implemented
to improve the quality and quantity of
discharges to impaired waters of the
State including Chesapeake Bay, and
they must meet wasteload allocations
in the Chesapeake Bay TMDL and
other EPA approved TMDLs.
This objective is complicated by
the fact that there is a vast array
of best management practices and
controls that have varying degrees
of efficacy in improving the quality
and quantity the stormwater runoff.
It is further complicated by the fact
that the requirement in the permit
to restore 20 percent of impervious
land under the nitrogen pollution
reduction strategy in the WIP applies
across the board to the ten Phase I
localities, regardless of land use and
development patterns, topography,
or the actual amount of impervious
surface found in each.
The current MS4 permit developed
by MDE became a template for regulating stormwater discharges for all
Phase I jurisdictions in the State.
Several environmental advocacy
groups, including the Chesapeake Bay
Foundation, Blue Water Baltimore,
and the Sierra Club, filed petitions for
the judicial review of each of the cur-

rent generation of MS4 permits, alleging that many of its provisions do
not comply with the CWA and State
law and regulations. The petitioners’
arguments focused generally on four
main issues: 1) that MDE did not
include enforceable effluent limits; 2)
the lack of a public participation process in setting deadlines and effluent
limits in restoration plans required by
the permit; 3) the absence of adequate
comprehensive water quality monitoring requirements; and, 4) the failure to include compliance deadlines
for achieving reductions in pollutants
to meet applicable TMDLs.
The Circuit Court for Montgomery
County found a similar, prior MS4
permit for that jurisdiction unlawful,
and remanded it to MDE for modification. Anacostia Riverkeeper v. Maryland
Dep’t of the Env’t, No. 86, Case No.
339466-V (Cir. Ct. for Montgomery
County, Dec. 13, 2013) (opinion and
order remanding matter to MDE for
further proceedings). The agency and
county noted an appeal to the Court of
Special Appeals. Id., Nos. 87, 88. That
Court issued an opinion on April 2,
2015, in which it found that the permit
did not comply with State law because
it did not afford a meaningful opportunity for public notice and comment
and because it did not contain critical details that would explain the
County’s stormwater management
obligations, including deadlines and
performance benchmarks. Anacostia
Riverkeeper v. Maryland Dep’t of the
Env’t, No. 2199, Sept. Term, 2013 (Md.
App. Apr. 2, 2015).
The circuit courts of Anne Arundel,
Baltimore, and Prince George’s counties and Baltimore City have each
deferred to MDE and upheld the permits for those jurisdictions. Chesapeake
Bay Foundation, Inc. v. Maryland Dep’t
of the Env’t, Case No. 02-C-14-186144

(Cir. Ct. for Anne Arundel County,
Dec. 2, 2014); Blue Water Baltimore
v. Maryland Dep’t of the Env’t, Case
No. 03-C-14-000761 (Cir. Ct. for
Baltimore County, Oct. 8, 2014); Blue
Water Baltimore v. Maryland Dep’t of the
Env’t, Case No. 24-C-14-000364 (Cir.
Ct. for Baltimore City, Sept. 9, 2014);
Anacostia Riverkeeper v. Maryland Dep’t
of the Env’t, No. 86, Case No. CAL1402279 (Cir. Ct. for Prince George’s
County, Dec. 23, 2014). While the
Baltimore City case remains open,
appeals were noted by the petitioners in the other three counties. Those
appeals were recently consolidated,
and the Court of Special Appeals has
scheduled arguments for November
of this year. MDE issued the MS4
permits for the remaining Phase I
counties, Frederick, Harford, Howard,
Carroll, and Charles, in December

2014. Petitions for judicial review of
those permits have since been filed in
the respective circuit courts.

Conclusion
The current Phase I MS4 permit contains the statement that “[c]ompliance with all of the conditions contained in Parts IV through VII of
this permit shall constitute compliance with §402(p)(3)(B)(iii) of the
CWA and adequate progress toward
compliance with Maryland’s receiving water quality standards and any
EPA approved stormwater WLAs
for the permit term.” See e.g., Anne
Arundel County Permit No. 11-DP3316, MD0068306 at Part III (Feb.
12, 2014) available at http://www.
mde.state.md.us/programs/Water/
StormwaterManagementProgram/

Pages/Programs/WaterPrograms/
sedimentandstormwater/storm_gen_
permit.aspx. It will be borne out over
the next five years whether 1) the
permit is legal, and 2) whether compliance with the conditions in the current generation of Phase I MS4 permit
will lead to innovative approaches to
controlling stormwater runoff with
quantifiable improvements in the
water quality of the Chesapeake Bay
and its tributaries, or merely notional
“adequate progress” towards meeting water quality standards and the
State’s broader objectives under the
Chesapeake Bay TMDL.
Mr. Smail is the Staff Litigation Attorney
at the Chesapeake Bay Foundation, where
his responsibilities include developing
and litigating a variety of cases against
polluters and agencies that fail to comply
with federal and state environmental
laws and regulations.

UPCOMING LIVE MSBA CLE PROGRAMS
For more information and to register go to: http://msba.inreachce.com

2015 Advanced Estate Planning Institute

Document Drafting for Elder Law Practitioners

May 5, 2015
Columbia, MD

May 18, 2015
Columbia, MD

2015 Land Use Institute

2015 Hot Topics in Elder Law

May 8, 2015, 8:30 am – 5:00 pm
Columbia, MD

July 8, 2015
Columbia, MD

Hot Tips in Workers’ Compensation

40 Hour Basic Mediation Training

May 14, 2015, 8:30 am – 5:00 pm
Columbia, MD

September 28 – October 2, 2015, 8:00 am – 4:50 pm
Ellicott City, MD

Family Law Trial
May 20, 2015, 8:30 am – 4:30 pm
Towson, MD

Scholarship seats are available for those who register through the Pro Bono
Resource Center and are willing to then take a case with PBRC.

Maryland Tort Damages, Seventh Edition
Edited by Robert R. Michael, Esq.:
Contributing Authors: H. Kenneth
Armstrong; Esq., Paul D. Bekman,
Esq., Alfred A. Clarke, Esq., Patrick
G. Cullen, Esq.; Alvin I. Frederick,
Esq, Gerald I. Holtz, Esq., Patrick
A. Malone, Esq., Robert R. Michael,
Esq., and Gregory K. Wells, Esq.

Since the First Edition was published in 1979, this landmark work has
provided a comprehensive and detailed analysis of the important
legal issues and practical considerations surrounding tort damages,
plus a thorough overview of related Maryland statutory and case law.
The authors record briefly the past development of Maryland’s law
on damages, clarify in full the current state of the law, and point out
possible future directions the law may take in light of developments
here and in other jurisdictions.
For More Information go to: http://msba.inreachce.com
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The
Chesapeake
Bay:
A Dynamic
Water and
Food Shed
By Gary C. Norman

Photograph by A. Aubrey Bodine • Copyright © Jennifer B. Bodine • Courtesy of www.aaubreybodine.com

My wife and I visit Maryland’s Eastern Shore every
spring and fall. Among our favorite “one-tank”
destinations along the Shore and the Chesapeake
Bay region is Assateague Island National Seashore,
home to herds of wild horses for more than three centuries. See U.S. National Park Service, Department
of the Interior, Assategue’s Wild Horses (updated
Mar. 9, 2015), http://www.nps.gov/asis/learn/
nature/horses.htm (last visited Mar. 12, 2015).
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The role of wild horses, which,
according to the National Park
Service, have occupied Assateague
since the late 1600s, in the history
of the island cannot be understated.
Assateague’s wild horses are feral
animals, at one time domesticated
but now wild. The Assateague horses are split into two herds: one on
the Maryland side and one on the
Virginia side. Maryland’s portion
of the federal land is managed by
the National Park Service, while
another portion is controlled by
state government. The federal land,
a dog-friendly spot, is a frequent
destination for my wife and me and
my service dog, Pilot.

Anniversary of Civil Rights
Panoply: The ADA
In 2015, two civil rights statutory
schemes, the Voting Rights Act of 1965
and the Americans with Disabilities
Act of 1990 (ADA), will mark significant anniversaries. This article briefly
celebrates the ADA and the framework it provides in the promotion
of access for service animals. See 28
C.F.R. 35, 36.
The language and implementing
regulatory framework of the 25-yearold ADA have meant much in the
lives of leaders with disabilities in
that, for the first time, at least in a
comprehensive way, protections for
access to places of public accommodations and public entities were
required. Its goals, and its complicated provisions, have provided an
impetus for great progress in equal
living, learning, and earning.
Service animals have proliferated as a result of the Americans
with Disabilities Act and related
panoply, such as the Fair Housing
Amendments Act of 1988. I am proud
to include, as part of my personal and
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public identities, collaborative freedom with a working animal – namely, Pilot, as well as his predecessor,
Langer. Pilot’s accompanying me in a
room offers a visible manifestation of
the power of partnerships, including,
but not limited to, matters of disability access.
In 2010, the United States
Department of Justice updated the
implementing regulations at Parts
35 and 36 of the Code of Federal
Regulations to address a range of
emerging disability access issues,
including the definition of service
animals. Working with a service animal is mutually a great privilege
but also responsibility. Nevertheless,
denied access of service animals,
whether born of misinformation or
discrimination, still occurs, illustrating the need for continued improvement in visibility and inclusion – a
shared responsibility.
When my wife, Pilot, and I visit
the Eastern Shore, we often stay
at Comfort Suites, among the few
Ocean City properties advertising
themselves as pet-friendly. Generally
speaking, in my experience, I have
not found Ocean City to be particularly pet-oriented in terms of the
number of pet-friendly public accommodations. Inexpensive, the property also features a large grassy area.
Pilot, as Langer before him, may
present at places of public accommodation. See 28 C.F.R. 36. This is a legal
right invested by and through me as
the handler with a disability.
Yet, in my experience, issues with
guide-dog access in public settings
at the Shore persist. As a guide–
dog handler, in the cases of Pilot
and Langer, I have had both positive
and negative experiences with law
enforcement at the Shore. On one
occasion, an on-duty police officer
on a bicycle declared that I could

not have my dog with me on the
boardwalk. Issues have also arisen
regarding:
• Taxicab services
• Interactions with law enforcement or quasi-law enforcement
agencies (i.e., beach patrol)
• Interactions with places of public accommodation
Alas, the working life of a guide
dog does not last forever. To have
rights of access as invested by the
human handler, an animal (to fall
in the definition of what is a service
animal) must be able to perform a specific task for a disabled person. See 20
C.F.R. 35, 36. When guide dogs retire
(a process known as “career change,”
having been deemed unable to fulfill
their duties as service animals), they
lose the vested rights of access afforded service animals. Dogs, in some
instances, may in some measure serve
other disabilities, but in the circumstance a guide dog fully retires, he or
she is thereafter designated a pet.
No concrete numbers exist regarding how many guide-dog handlers
retain their retired dogs. A handler’s
resources may limit his or her ability
to do so. Unemployment and underemployment still plague the disability
community, including legal professionals, and notably the blind. Bob
Kraft, Most Blind People Are Unemployed
(Dec. 10, 2007), http://www.pissd.
com/2007/12/most-blind-peopleare-unemployed/ (last visited Mar.
12, 2015). Fortunately, I possessed the
resources necessary to care for Langer
in his old age. However, retirement
meant that Langer could no longer
accompany me to bistros about town;
except for the benefit of Maryland’s
Dining Out Growth Act of 2011, which
enables pet dogs to be on patios. See
John Meoli, Fido Welcome at the Table
Under Doggie Dining Law, Balt. Sun,

Jul. 13, 2011, http://touch.baltimoresun.com/#section/-1/article/p2p63164759/ (last visited Mar. 12, 2015).
I balanced the challenges of a dog
with and a dog without access rights,
making pet-friendly spots about town
of importance to me.
Langer’s career change also meant
that he could no longer serve as a
tax deduction. Of interest, expenses
for service animals may generally be
deducted under the Internal Revenue
Code. See Can I Write off My Dog?
(And Other Strange Deductions) (Jan.
27, 2011), http://blog.turbotax.intuit.
com/2011/01/27/can-i-write-off-mydog-and-other-strange-deductions/

(last visited Mar. 16, 2015) (Turbo
Tax Blog). The challenges of keeping Langer in retirement, as opposed
to during his career, expanded exponentially, including, but not limited
to, the medical costs. I could no longer deduct the costs for Langer as I
am currently able to deduct them for
Pilot, his successor.
In May 2014, Langer and Pilot
enjoyed their last adventure together
on the Eastern Shore. On the petfriendly federal side of Assateague
Island, where our interactions with
other visitors and their own dogs
have been customarily affable, Langer
could still accompany us during those

last few months of his life.
Langer passed in September 2014.
That same month, my wife, Pilot, and
I stayed at a pet-friendly bed and
breakfast on Virginia’s Eastern Shore,
and all enjoyed a visit to a pet-friendly
farmers market on the way home to
Baltimore.

Further Legal Issues: A
Random Roadside Stop
The Chesapeake Bay region yields
some of its finest products in the fall –
a cornucopia of commodities, including pumpkins, honey, and eggs. My
wife and I frequent farmers markets
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on our drive home.
A recent National Public Radio segment discussed Maryland’s role in
the so-called Chesapeake Bay “food
shed.” Sustainable agriculture cooperatives, including the farmers markets at which their produce is often
found, help advance the conversation
regarding agricultural sustainability.
At least one local network is advancing this goal. See Whitney Pikin,
Chesapeake Food Shed Network Reaches
Out,
http://americanfarm.com/
index.php?option=com_content&vie
w=article&id=2118:chesapeake-foodshed-network-reaches-out&catid=2
(last visited Mar. 12, 2015).
Chickens (responsible for extensive
legal action and legislative rule-making of late) and the eggs they lay create interesting obstacles and opportunities in the area of sustainable agriculture, as do honey and horses.
1.) Honey
The beehive is a symbol of industry.
All of us benefit from bees’ efforts;
specifically, “Crops valued in excess
of $40 million require or benefit from
honey bee pollination in the State.” See
Maryland Department of Agriculture,
Apiary Inspection, http://mda.maryland.gov/plants-pests/pages/apiary_inspection.aspx (last visited Mar.
11, 2015) (Md. Agriculture Website).
Yet, something is rotten in Denmark,
as those same bees have been dying
off in recent years, to the potential
apocalyptic misfortune of humans.
Bee-loss constitutes a serious issue
due to its impact on citizens. As one
example, in the winter of 2013, 60
percent of Maryland’s bee population perished. See Megan Wakefield,
Baltimore City at Forefront of Urban
Beekeeping, Urban Agriculture Law
Project (Mar. 14, 2014), http://communitylaw.org/urbanagriculture-

lawproject/urbanbees (last visited
Mar. 11, 2015). According to the website of the Maryland Department of
Agriculture, “There are about 900
beekeepers that keep 9,000 colonies
scattered throughout Maryland.” Md.
Agriculture Website. The Maryland
Pesticide Network states, “Scientists
believe neonicotinoid (neonic) pesticides are at least partly to blame.”
Maryland Pesticide Network, http://
www.mdpestnet.org/take-action/
smart-on-pesticides-maryland/ (last
visited Mar. 12, 2015). As regards
Eastern Shore farms, “Compounding
this issue is the neonicotinoid-laced
fields corn and soybeans.” Beehive,
Bjorn Apiaries Impact on Bees, http://
www.bjornapiaries.com/impactsonbees.html (last visited Mar. 16, 2015).
Within this context, bees pose conservation concerns, as well as legal
issues, such as registration. Beekeepers
in Maryland must register their bees
with the Maryland Department of
Agriculture. “Maryland Law requires
everyone who keeps bees to register
their colonies within 30 days of first
obtaining a honey bee colony and then
annually thereafter.” Id.
On April 5, 2014, the Maryland
General Assembly passed a bill authorizing Maryland’s 23 Counties and
the City of Baltimore to implement
a property tax credit for urban land
utilized for agricultural purposes.
The bill defined “Urban Agriculture
Property” as any land larger than 1/8
acre and smaller than five acres that
is located in a “priority funding area”
and used for urban agricultural purposes. See Becky Witt, Maryland State
Legislature Passes Urban Agriculture Tax
Credit Bill, Urban Agriculture Law
Project (Apr. 2014), http://communitylaw.org/urbanagriculturelawproject/ (last visited Mar. 11, 2015)
(Blog of Community L. Ctr.). The term

“urban agricultural purposes” applies
to several things, including:
• Crop production activities
• Environmental mitigation activities
• Community
development
activities, including recreational
activities, food donations, and
food preparation and canning
classes
• Economic development activities, including employment and
training opportunities as well as
direct sales to restaurants and
institutions
• Temporary produce stands selling onsite produce Witt
Id. For the Maryland Pesticide
Network (MPN), the use of pesticides
for urban agricultural purposes is a
matter of concern. The organization
proposes a prohibition of the largescale application by laypersons of
what are called neonics. While MPN
would likely prefer a complete discontinuation of the use of pesticides,
the organization advocated for the
Pollinator Protection Act, cross filed as
Senate Bill No. 163 and House Bill No.
605 during the 2015 Legislative Session
of the Maryland General Assembly,
regarding both bills as important steps
forward. Both bills sought to impose
increased labeling requirements. See
Pollinator Protection Act, Senate Bill
No. 163 and House Bill No. 605, Reg.
Sess., Md. Gen. Assembly (2015), available at http://mgaleg.maryland.gov/
webmga/frmMain.aspx?id=HB+605
&stab=01&pid=billpage&tab=subject
3&ys=2015RS.
Pesticide opponents maintain
that the robust application of pesticides to farms and lawns poses a
threat to the bee population and that
the chemicals leach into the water
system of the Chesapeake Bay and
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cause irreparable damage. Compare
Reedy Creek Coalition, Neonicotinoids
– Are Systemic Pesticides Killing Our
Bees and Possibly Other Species As
Well?, http://reedycreekcoalition.
org/2014/09/05/neonicotinoids-aresystemic-pesticides-killing-our-beesand-possibly-other-species-as-well/
(last visited Mar. 15, 2015) (Reedy
Creek Website), with Rachel L. Carson,
Silent Spring (Houghton Mifflin 1962),
available at http://books.google.
com/books/about/Silent_Spring.
html?id=HeR1l0V0r54C.
A letter published in The Baltimore
Sun opined, “House Bill 605 would
ban my use of Neonicotinoids (I have
advanced degrees in entomology,
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but I am not a certified commercial
pesticide applicator). But it would
have little or no added benefit to
the health of honey bees or other
pollinators and it will unnecessarily burden the nursery and greenhouse industry.” William F. Bimbel,
‘Pollinator Protection Act’ Won’t Save
the Bees, http://touch.baltimoresun.com/#section/-1/article/p2p83021489/ (last visited Mar. 12, 2015).
Even by the admission of one environmental website, “Evidence has not
been obtained for a direct link between
neonicotinoids and Colony Collapse
Disorder (CCD). However, research suggests these chemicals may make honey
bees more susceptible to parasites and

pathogens implicated as a causative factor in CCD.” Reedy Creek Website.
Nevertheless, it is of note that the
“European Union has banned the
three most commonly used neonicotinoid insecticides” and that “the
U.S. Fish and Wildlife Service recently announced that it would phase
out the use of neonicotinoids across
the U.S. National Wildlife Refuge
System by 2016.” See Department
of Environmental and Occupational
Health, Professor Perry Raises Concerns
about Pesticides, http://publichealth.
gwu.edu/content/professor-perryraises-concerns-about-pesticides (last
visited Mar. 16, 2015).

2.) Horses
From the wilds of Assateague to
the farms of the Eastern Shore and
beyond, horses have long played a
notable role in the history and culture
of Maryland. While many farmers
derive their living through the labor
of domesticated horses, some animal
rights advocates argue that horses are
often slaughtered, perhaps sometimes
for their meat. As such, horses, not
surprisingly, are the subject of legislative activity.
In the 2015 Legislative Session of
the Maryland General Assembly, the
proposed House Bill No. 151, referred
to the House Environmental and
Transportation Committee, would

have prohibited the knowing purchase,
sale, or transportation of horse meat.
The bill caused a brief but interesting
dialogue about equine law and policyrelated issues, including horse meat,
within the MSBA Animal Law Section.
Suffice it to say that animal rights
lawyers want a comprehensive ban on
selling horse meat, matched with other
measures, such as greater transparency
of horse farms. The MSBA Animal Law
Section ultimately deferred to its colleagues within the MSBA Agriculture
Law Section, taking no position. The
bill received an unfavorable report - its
death knell for the Session. However,
the issue will certainly continue to
cause debate in the field.

Closing Thoughts
As part of the so-called ADA
Generation, I am proud to enjoy partnership with a guide dog, often being
the sole working animal handler in
the room; a status that poses challenges but most of all benefits, as in
two, there is one. As part of this status,
repose is critical, including through
“one tank” trips about the Chesapeake
Bay, an ecosystem that must be protected for posterity and in which there
should be more and more dog friendly
spots about town.
Mr. Norman is an attorney and an
Associate Civil Rights Commissioner at
the Maryland Commission on Civil Rights.
Sarah Rouse contributed to this article.
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Counterfeit Pesticides:
Silent Spring of the Chesapeake Bay?
By Kirsten M. Koepsel
A 1958 letter in The Boston Globe by a friend prompted Rachel
Carson, an environmental conservationist, to study the impact
of the use of pesticides on the environment. In her letter,
Carson’s friend described how the use of dichlorodiphenyltrichloroethane (DDT) to eradicate fire ants was lethally affecting birds around her property. Carson published the results of
her study in her 1962 book, Silent Spring. The book examined
the effect of chemicals, especially synthetic pesticides, on
birds and the environment. Ensuing public outcry eventually
led to a nationwide ban on DDT.
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Other actions by the federal
government during the same time
have impacted the Chesapeake Bay.
Congress passed the Clean Air Act
of 1963. The Chesapeake Bay BridgeTunnel, spanning 23 miles from
Delmarva to Virginia Beach, opened
to vehicular traffic (1964).In 1967, a
host of private interests concerned
with what they saw as threats to
the health of the Bay established the
Chesapeake Bay Foundation. Sixteen
years later, in 1983, Maryland,
Virginia, Pennsylvania, and the
District of Columbia, in conjunction
with the United States Environmental
Protection Agency (EPA) and the
Chesapeake Bay Commission, signed
the first Chesapeake Bay Agreement.
This agreement established a
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Chesapeake Executive Council to
annually report to the signatories
on challenges facing the Bay and
efforts being made to address them.
Chesapeake Bay Agreement (1983),
available at http://www.chesbay.us/Publications/Archive%20
Publications/1983%20Bay%20
Agreement.pdf.
In 2010, the EPA established the
Chesapeake Bay Total Maximum
Daily Load (TMDL) as a way of
quantifying the maximum amount
of a pollutant that may be dispersed
into a body of water while still being
able to meet water quality standards
established under the Clean Water
Act. The TDML defines the Bay
watershed limits for nitrogen (185.9
million pounds), phosphorus (12.5

million pounds), and sediment (6.45
billion pounds). EPA, Chesapeake
Bay TMLD Exeutive Summary 1
(2010).
But while clean-up efforts have
focused on easily-identified bodies such as nitrogen, phosphorus,
and sediment, should Bay clean-up
proponents also consider measuring
fluctuations in and effects of other
substances, such as chemicals found
in counterfeit pesticides?

Chesapeake Bay Recovery
More than 35 million years ago, a
comet or asteroid-like object struck
the Delmarva Peninsula, resulting in a crater that would eventually become the Chesapeake Bay.

Chesapeake Bay Program, Bay
History, http://www.chesapeakebay.net/history (last visited Apr. 4,
2015). Over the next several million
years, glaciers melted, the climate
warmed, trees changed from conifers to hardwood species to deciduous forests, and the harvesting of
diverse fish and shellfish increased
in the Bay, including the colonization of oysters. Id.
By the 1700s, the first signs of environmental degradation of the Bay
were manifesting. Id. The next two
centuries saw a continued decline in
the Bay’s health through a variety
of means, such as: deforestation, for
lumber, agriculture, and development; the first use of imported fertilizers; sewer systems discharging
waste into the Bay; the extensive
removal of oysters, as well as diseasesthreatening that population; the
draining and filling of wetlands; and
the increased use of synthetic fertilizers. Id.
The 1987 Chesapeake Bay
Agreement established the first set
of numeric goals to reduce Bay
pollution: to reduce nitrogen and
phosphorus entering the Bay by
40 percent by 2000. Id. President
Barack Obama signed an Executive
Order (EO) on May 12, 2009, recognizing the Bay as a national treasure
and that “despite significant efforts
by Federal, State, and local governments and other interested parties,
water pollution in the Chesapeake
Bay prevents the attainment of
existing State water quality stands
and the ‘fishable and swimmable’
goals of the Clean Water Act.” Exec.
Order No. 13508, 74 FR 23099 (May
12, 2009). The effect of the EO was
to have the federal government lead
the effort to restore the health of the
Bay and expand participation by

the federal government to include
such Departments as Commerce,
Defense, Homeland Security and
Transportation. Id.
Even with the EO and more federal involvement in the clean-up,
the 2014 State of the Bay report still
gave the Bay a health index score
of 32 out of 100, or D+. Chesapeake
Bay Foundation, 2014 State of the
Bay. This is not much higher than
the score of 28 in 2000. Chesapeake
Bay Foundation, The State of the
Bay Report 2000. The benchmark
by which Bay improvement is measured is the Bay that Captain John
Smith explored and wrote about in
the early 1600s. Id.
Pollutants of the Bay stem from
a wide variety of sources, including agriculture, urban/suburban
runoff, chemical contaminants, air
pollution, and vehicle emissions.
Chesapeake Bay Program, Learn the
Issues, http://www.chesapeakebay.
net/issues. Nearly 25 percent of the
land in the Chesapeake Bay watershed, which includes Maryland, is
dedicated to agriculture. Id. With the
health of Maryland agriculture and
the Bay depending upon controlling
runoff, what happens when counterfeit pesticides enter the agriculture
stream?

Counterfeit Commodities
Over the last 10 years, the public
and law enforcement have become
more aware of counterfeit products
whether purchased on-line or seized
at the U.S. border. Counterfeiting is
defined criminally under 18 U.S.C.
§ 2320: “Whoever intentionally traffics in goods or services and knowingly uses a counterfeit mark on
or in connection with such goods
or services,” or intentionally traffics
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in labels, wrappers, or other packaging, “knowing that a counterfeit
mark has been applied thereto,the
use of which is likely to cause
confusion, to cause mistake, or to
deceive. . .” Consumer commodities that have been counterfeited
include movies and music, apparel
and footwear, batteries, ball bearings, aircraft parts, circuit breakers,
and food items. Global Intellectual
Property Center, Counterfeiting
and Piracy, http://www.theglob a l i p c e n t e r. c o m / w p - c o n t e n t /
uploads/2013/01/CandPFactSheet.
pdf. Some of the most egregious
counterfeited product is health
and safety items such as pharmaceuticals (human and animal) and
pesticides. Id. Frontier Economics
estimated that by 2015, the “upper
bound of the global value of counterfeit and pirated products could be
$1.77 trillion.” Frontier Economics,
Estimating the global economic and
social impacts of counterfeiting and
piracy 50 (2011).
U.S.
Customs
and
Border
Protection (CBP) annually publishes intellectual property rights (IPR)
seizures, which are available at
http://www.cbp.gov/trade/priority-issues/ipr/statistics. Counterfeit
product is seized at the border as
a violation of intellectual property rights such as trademarks. CBP
publishes the IPR seizure statistics annually for the previous fiscal year. For fiscal year 2013, CBP
reported 24,361 IPR seizures, with
a Manufacturers’ Suggested Retail
Price (MSRP) had the goods been
genuine of $1,743,515,581. CBP,
Intellectual Property Rights: Fiscal
Year 2013 Seizure Statistics 11. The
top five products seized in 2013 (by
percentage) were wearing apparel
(35 percent), consumer electronics/
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parts (20 percent), handbags/wallets
(8 percent), pharmaceutical/personal care (8 percent) and watches/jewelry (6 percent). Id. at 6. Counterfeit
commodities can enter the US in
maritime containers (11 million in
2013), truck (10 million containers
in 2013), rail (3 million containers in 2013), and in cargo, postal
and express consignment packages
(quarter billion packages in 2013).
Id. at 2. All commodities being
imported into the US must provide a
CBP declaration as to what it is and
the value. CBP, Importing into the
United States 15 (2006). Some counterfeit product finds its way into the
US or any other country by using
fake declarations. In 2009, a truck
suspected to be carrying counterfeit
cigarettes entered Hungary. CropLife
International, Counterfeit & Illegal
Pesticides Smuggling 27. The shipments were seized by Customs and
were subsequently found to contain
counterfeit pesticides. Id.

Counterfeit Pesticides
Counterfeit pesticides can be fakes
(containing various ingredients
from water or talc to diluted/outdated/obsolete/restricted chemicals), counterfeit (copies of legitimate product), or illegal parallel
imports (illegal generic copies sold
as brand-name product). FIshel,
Frederick M., The Global Increase
in Counterfeit Pesticides 2-3 (2015),
available at http://edis.ifas.ufl.edu/
pi210. Unlike legitimate pesticides
that are regulated, counterfeit pesticides are not registered with the
Environmental Protection Agency
(EPA), tested for their impact on
humans, wildlife or the Bay, nor
labeled correctly. EPA, About
Pesticide Registration, http://

www2.epa.gov/pesticide-registration/about-pesticide-registration.
The availability of counterfeit pesticides is not limited to any country but is a widescale international problem. An example of false
chemicals found in counterfeit pesticides in Paraguay was azoxistrobina that was declared at customs
as (E)-2-(2-(6-Chloropyrimidin-4Yloxy)Phenyl)-3-Methoxyacrylate.
CropLife International, Counterfeit
& Illegal Pesticides Smuggling 17f.
Azoxistrobina is a broad spectrum
antifungal and the phenyl-3-methoxycrylate is used to synthesize
azoxistrobina. In another shipment,
Paraguay customs seized 23,250
kilos of Methomyl 90 percent, 3,500
kilos of Flutriafol 80 percent, and
1,000 kilos of Imazethapyr 70 percent that were imported into the
country without pesticide regulatory
authorization. Id. at 19.
Polish customs seized 21 tons of
counterfeit and illicit pesticides in
May 2014, comprising of 10.5 tons of
unauthorized pesticides (not registered to trade in Poland) and 10.5 tons
of insecticide in cans without labels.
OLAF, Substanital quantities of smuggled counterfeit persticides seized in
Poland thanks to information provided by OLAF, July 31, 2014. In 2010
Ukrainian law enforcement uncovered a warehouse that was not certified to store chemicals yet contained
100 tons of counterfeited insecticides,
fungicides, herbicides, and protectants. European Crop Protection, EBA
Warns Government, Agrarians & the
Population of a Probable Outflow of
Fake Pesticides and Agrochemicals,
July 2, 2011. A Ukrainian company
that had no license for pesticide trading was found to have 74 tons of pesticides that included fake labels of the
original producers. Id.

Europol has estimated that as
much as 25 percent of the pesticides
in the European Union (EU) market
are illegal or counterfeit. Europol,
Europal Warns of Growing Trade
in Counterfeit Pesticides, Jan. 13,
2012. India has estimated that 40
percent of the pesticides in the country are counterfeit. Dupont, Dupont
Solutions Help Farmers Tackle the

Issue of Counterfeit Pesticides, June
11, 2014. Some illegal or counterfeit
pesticides that the EPA has identified
and found in the US are Tres Pasito
containing aldicarb; insect killing
chalk containing deltamethrin and
cypermethrin; and counterfeit EPA
approved flea and tick treatments
for dogs and cats. See, National
Pesticide Information Center (NPIC),

http://npic.orst.edu/index.html
(last visited Apr. 4, 2015); EPA, Avoid
Counterfeit Pesticide Products for
Dogs and Cats, http://www2.epa.
gov/pets/avoid-counterfeit-pesticide-products-dogs-and-cats (last
visited Apr. 4, 2015).
CBP started reporting the IPR
annual seizure statistics of commodities impacting the safety and
May 2015
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security of consumers as a separate
statistic in fiscal year 2008. See CBP,
Intellectual Property Rights: Seizure
Statistics: FY 2008. In fiscal year
2013, CBP categorized chemicals as
a safety and security commodity,
which make up $689,400 or less than
1 percent of the total of the MSRP of
counterfeit safety and security commodities seized. CBP, Intellectual
Property Rights: Fiscal Year 2013
Seizure Statistics 18. The chemicals
seized were not identified in the
report. To date, counterfeit pesticides have not been specifically listed as a commodity seized by CBP.
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Impact of Counterfeit
Pesticides Upon the Bay
When counterfeit pesticides are
used on crops, the results can be
devastating and may include total
loss or destruction of the crop,
chemicals leaking into the watershed or the food chain, a decrease
in the market value of the crops,
and a loss in confidence or income
from Maryland agricultural products or Bay seafood. In a European
case, the herbicide seized from a
passenger plane was enough “to
completely de-forest Hungary”
and “had a flash-point near room
temperature,” putting passengers

in danger. NEOnline | KT, A toxic
time-bomb from illegal pesticides,
NewEurope Online, Mar. 3, 2015,
available at http://www.neurope.
eu/article/toxic-time-bomb-illegal-pesticides.
If one or two farms in Maryland
are using counterfeit pesticides, the
impact on the Bay or clean-up may
be insignificant, but the farms may
face a total loss of the crop for the
year and possibly subsequent years
if it is determined that the land
cannot be used for food or animal
production. In addition, if the false
chemicals in the pesticides include
very hazardous materials, such

as cyanide or non-food approved
chemicals, that farm may no longer be a viable business. But what
happens if almost all of the 12,300
farms in Maryland have bought
counterfeit pesticides? See National
Agricultural Statistics Service,
Maryland Agricultural Overview,
http://nass.usda.gov/Statistics_
by_State/Maryland/index.asp (last
visited Apr. 4, 2015). This could have
a devastating impact on the market
value of Maryland crops, which
was reported as $1,050,557,000 in
2014. Id.

Conclusion
Awareness of or acknowledgement
of counterfeit pesticides or their
availability appears to be virtually absent from Maryland government or Chesapeake Bay-related
websites. Searches of the websites
for the Maryland Department of
Agriculture, Maryland Department
of the Environment, Chesapeake
Bay Foundation, and Chesapeake
Bay Program yielded few to none
results. See http://www.maryland.
gov/pages/search.aspx?q=counter
feit&site=ytjh4v3yefg&name=Agri
culture (no results); http://www.
maryland.gov/pages/search.aspx
?q=+counterfeit&site=jvmcacnyjw
o&name=Environment (one result
on counterfeit certified equipment
repair orders) http://www.cbf.org/
search-results?q=counterfeit (one
result on stormwater fees);http://
www.chesapeakebay.net/content/
publications/cbp_12391.pdf (one
result on market-based strategies
and nutrient trading for the Bay).
Proponents involved in Bay
clean-up or reporting on Bay
improvements need to be concerned of the possibility of coun-

terfeit pesticides in spite of the lack
of published media or CBP reports
of counterfeit pesticides in the U.S.
CBP is unable to search every container or package that enters the
US due to the time, manpower,
and cost that would be required
to investigate the large volume of
cargo that enters the country each
year. Seizures by CBP are based
on suspicious indicators that are
not widely provided to the public. The Maryland Department of
Agriculture and the Department
of the Environment need to provide awareness information to the
agriculture and consumer industry to take precautions when buying pesticides. Purchasers should
scrutinize labels, packaging, and
contents by checking expiration
dates or missing seals or unusual
packaging; seek authorized retailers; report questionable spam and
faulty products; and seek quality assurance in the secondary
market. U.S. Dep’t of Commerce,
Top 10 Ways to Protect Yourself
From Counterfeiting and Piracy,
available at http://www.stopfakes.gov/sites/default/files/
Consumer_Tips.pdf.
The 2014 State of the Bay report
emphasizing reducing agriculture
runoff because “[a]griculture is the
largest source of nitrogen, phosphorus, and sediment pollution
damaging local rivers, streams, and
the Chesapeake Bay.” Chesapeake
Bay Foundation, supra at 13. Forty
percent of the nitrogen and 50 percent of phosphorus that enters the
Bay comes from agricultural runoff. Chesapeak Bay Foundation,
Nitrogen & Phosphorus http://
www.cbf.org/how-we-save-thebay/issues/agriculture/nitrogenphosphorus (last visited Apr. 4,

2015). The 2014 Bay report also
noted the dramatic drop of the blue
crab population (score of 45) from
765 million in 2012 to to 297 million in 2014. Supra at 14. The drop
in blue crab population was due to
several factors: juveniles not maturing into adults as expected and low
levels of underwater grass habitat.
Supra at 14. In 2000, the score for
blue crabs was 46. Chesapeake Bay
Foundation, The State of the Bay
Report 2000.
Even in 1994 the Chesapeake
Executive Council noted that:
Our goal is a Chesapeake Bay
free from toxic impacts. We will
work towards this goal by reducing or eliminating the input of
chemical contaminants from all
controllable sources to levels that
result in no toxic or bioaccumulative impact on the living
resources that inhabit the Bay or
on human health.
Kurt Stephenson et al., An
Introduction
to
Market-based
Strategies for Chesapeake Bay Policy
and Management 1, Nov. 1995.
Imagine the impact should counterfeit pesticides actively enter the
stream of commerce. Is this another
“Silent Spring” with false or toxic
chemicals entering the watershed
causing even further drops in blue
crabs or oysters?
Ms. Koepsel is an intellectual property,
animal, and agriculture law analyst
in Virginia. She may be reached at
kirstenpatents@mac.com.
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It’s My
Money
and I Want
it Now, Your Honor.

PROBLEMS WITH THE MARYLAND LAW GOVERNING
TRANSFER OF STRUCTURED SETTLEMENT PAYMENTS
By Kelly McGann

I

n April 2009, Quintel Wilson of Baltimore unsuccessfully petitioned the Circuit Court for Montgomery County, Maryland, to
approve the transfer of $175,000.00 of his structured settlement in
exchange for a lump sum payment of $25,167.12. The court noted
that, up to this point, Wilson had already made seven separate transfers, each selling off a portion of his structured settlement. Consistent
with Maryland law, those transfers were approved by six different
judges in a single county. In all, between 2005 and 2008 Wilson transferred $672,945.00 of his $1,022,945.00 structured settlement in return
for a mere $185,586.41, less than 28 percent of face value of the payments he was entitled to receive. In denying Wilson’s 2009 request,
the judge was “shocked by the unconscionable rate of exchange” he
was to receive in the proposed factoring transaction, and found that
Wilson had been “systematically obliterating” his financial security
with similar transfers. In re Wilson, No. 310601V, 2009 WL 1569730
(Md.Cir.Ct. May 22, 2009) (Trial Order) Colloquially, Wilson was the
squandering plaintiff, exhibiting the “kind of behavior the structured
settlement statute” was intended to protect against. Id..
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Wilson’s case implicates a number
of legal issues associated with structured settlements, which are financial
arrangements whereby a personal injury claimant (“payee”) agrees to resolve
his or her tort claim by electing to
receive periodic payments, rather than
a single lump sum payment. In theory,
payees should maximize the total dollar amount they receive because these
payments made over time receive tax
preference over single lump sum payments. In practice, however, payees like
Wilson oftentimes opt to “transfer,” or
trade the rights to future payments in
exchange for an immediate discounted
cash payment. Such occurrences are
known as factoring transactions.
There is a grave disconnect between
the intent of Maryland’s Structured
Settlement Protection Act, namely
Courts and Judicial Proceedings §
5-1101 through § 5-1105, and its application within Maryland’s statutory
framework. In particular, the jurisdictional and substantive provisions are
vulnerable to inconsistent application
and exploitation.

Background
Generally, regulation of factoring transactions is intended to minimize the
likelihood payees will prematurely
dissipate their award. The surrounding thought process is that regulations work to eliminate legal uncertainties, facilitate disclosure, disseminate
information and employ government
oversight – effectively insulating the
squandering plaintiff. Critics of government regulation of factoring transactions generally come from (1) business
interests linked to the factoring market,
(2) recipients of structured settlements
(“payees”) seeking permission to transfer their entitlement without interference and (3) staunch proponents of
38

Maryland Bar Journal

May 2015

free market economics and individual
economic freedoms. See Tax Treatment of
Structured Settlements: Hearing Before the
Subcomm on Oversight (Comm. on Ways
and Means), 106th Cong. 1 (1999) [hereinafter Hearing] available at http://
www.gpo.gov/fdsys/pkg/CHRG106hhrg58892/content-detail.html.
On the other side of the issue are
those in favor of increased regulation
for factoring transactions. These parties include those (1) within the federal government, having crafted tax
incentives for structured settlements
that are potentially undermined by
transfers, (2) proponents of protecting
the squandering plaintiff, either from
himself or from a predatory market,
and (3) proponents of protecting the
taxpayer against the burden of supporting the squandering plaintiff after
he has dissipated his assets. Id.
Considering the underlying purpose
of structured settlements is both to
compensate the plaintiff and to protect that plaintiff from dissipating his
assets, federal and state laws have been
implemented to protect the squandering plaintiff. The implicit philosophy
behind these laws is that the recipients
of structured settlements are oftentimes vulnerable and should therefore
be protected from exploitation by factoring companies, which are companies seeking to purchase settlement
payments from the injured party. See
Wentworth v. Jones, 28 S.W.3d 309, 313
(Ky. Ct. App. 2000). Moreover, the rise
in the popularity of structured settlements was arguably attributable to the
“pitfalls associated” with lump sum
damage awards, specifically in cases
of serious personal injury where the
lump sum “swiftly eroded away” and
the plaintiff was rendered incapable of
meeting his living expenses. Hearing
(statement of Thomas W. Little, Nat’l
Structured Settlement Trade Assoc.)

In the early 1980s, Congress incentivized compensation via structured
settlement by creating a tax shelter,
aiming to facilitate long-term financial
security for injured individuals and
insulate them from pressure to squander their awards. See Pub. L. 97–473, 96
Stat 2605. A market to purchase structured settlements arrived thereafter as
an outgrowth of the preferential tax
rules. In the event a payee determines
her financial needs or interests have
grown to be inconsistent with a protracted payment schedule, factoring
companies offer lump sum payments
in exchange for all or a portion of the
payee’s future payment stream. The
resulting transactions typically involve
the company receiving the rights to a
future pay stream, while the payee is
given a single cash payment, albeit at
a discounted rate from the amount the
payee signs over. See Adam F. Scales,
Against Settlement Factoring? The Market
in Tort Claims Has Arrived, 2002 Wis. L.
Rev. 859, 859-938 (2002).
From 1982 to 1999 the factoring
market mushroomed to a high-dollar
industry, and in 1999, a federal excise
tax was proposed to effectively tax
the market out of existence. Id. The
debate surrounding the tax rules effectively thrust latent policy concerns to
the surface, specifically regarding the
extent of governmental responsibility
to protect private individuals and the
private individual’s liberty to decide
financial matters.
The resulting 2002 federal tax law,
codified at 26 U.S.C.A. § 5891, represents an acknowledgement of both
sides of the debate. A 40 percent federal excise tax was implemented, but
with significant exception. The federal
law exempts transfers approved by a
“qualified order” granted at the state
level. This provision of the tax code
compels factoring companies to abide

by the related state laws for obtaining
a “qualified order” prior to transferring payment(s) from a structured
settlement. According to the National
Association of Settlement Purchasers,
47 states have passed structured settlement protection acts (transfer laws)
requiring some sort of formal approval ahead of factoring transactions.
https://nasp-usa.com/ (last visited
February 20, 2014). Collectively, these
statutes seek to protect settlements but
also empower the payee to alter the
structured settlement pay stream.

Maryland’s Law Governing
the Transfer of Structured
Settlements
The Maryland Structured Settlement
Protection Act, namely Courts and

Judicial Proceedings § 5-1101 through
§ 5-1105, permits factoring transactions upon judicial hearing and
approval. Theoretically, the Maryland
statute is consistent with the federal tax rules and the aforementioned
interest in protecting structured settlement payees. However, in practice,
Maryland’s law is ineffective in three
functionalities.
First, the statute allows for a petition
to transfer structured settlement to be
brought in any county with jurisdiction
over an “interested party,” meaning a
proposed factoring transaction does
not necessarily have to be brought in
the county (or state) where the payee
resides. In other words, the parties
have a choice of forum in which to file
a petition to transfer. This is a problematic convenience because the likeli-

hood of forum shopping undermines
the governmental interest in protecting
payees. In short, a county with ties to
the payee, rather than a county with
ties to a factoring company, is better
postured to decide whether it is in the
payee’s best interest to enter into a factoring transaction.
In reviewing a sample of 1,013
state-wide records of petitions to
transfer structured settlement drawn
from the online Maryland Judiciary
Case Search, in which (a) the payee’s
address is listed, and (b) the filing date
is between 2010-2014, it is clear that
petitions for sale of structured settlements are overwhelmingly brought
outside the payee’s county of residence, approximately 989 of 1,013,
or 97.6 percent of the time. http://
casesearch.courts.state.md.us/inquiMay 2015
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ry/inquiry-index.jsp. While there are
multiple potential explanations for
this trend, the simple fact that petitions are generally brought outside of
the payee’s home county is of interest because counties other than those
with ties to the payee are deciding
which factoring transactions are in the
payee’s interest and which are not.
The paternalistic nature of the
Maryland Structured Settlement
Protection Act is multifaceted. Protection
may be (1) of the payee from himself
(squandering plaintiff), (2) protection of
the payee against the sophisticated and
predatory factoring market, or even (3)
protection of the tax payer from having to support the payee after he has
decimated his pay stream. In any event,
the impetus for the law is protection of
the payee and his asset, and petitions to
transfer are context-driven and fact-specific. The court most apt to resolve the
matter, including questions regarding
the reach or restraint of that protection, is
the court with ties to the payee, not the
court with ties to the factoring company.
40
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It is also noteworthy that the courts
may be dealing with a payee who
is financially compelled to enter a
factoring transaction. In other words,
the proposed factoring transaction
potentially involves parties with disparate resources or bargaining power.
Seemingly, the identification of such a
dynamic is vital to the court’s analysis
of the proposed transaction and, therefore, transparency is critical. However,
standard procedure is that the factoring company must, by law, appear in
court but the actual payee may or may
not be physically present. Measures
need to be taken to encourage or even
require the payee to appear in court
– a first step being a requirement that
the action be brought in the county
with ties to the payee rather than the
factoring company.
A second problem with the
Maryland statute is that it lacks a sufficiently clear and enunciated standard
by which a petition is to be assessed.
The criteria, applied by judges, are
highly subjective and, therefore, facili-

tate inconsistent rulings. The law’s
“necessary, reasonable, or appropriate” language is unavoidably subject
to the judge’s discretion. Couple the
conjectural language with the lack of
illustrative case law, and the result is
unpredictable outcomes. Simply put,
recipients receive more or less protection based upon which judge is
assigned the matter and what he or
she deems necessary, reasonable or
appropriate.
Further complicating the problem is that courts are faced with the
quantitative task of considering the
exchange rate received by the payee in
the proposed transaction. Such assessments necessarily take into account a
number of variables such as the size
and duration of the deal as well as the
interest or discount rate secured by
the factoring company on the amount
tendered to the payee.
The criteria used by the courts to
decide whether to approve the sale
of structured settlement payments
should be fine-tuned and strength-

ened. Guidelines should be established
to define an appropriate exchange
rate for these transactions. As factoring transactions are similar to loans,
guidelines would account for current
interest rates and the fact that these
are relatively low-risk deals because
the factoring company is likely to be
paid by an insurance company or
financial institution. Additionally, a
series of proscribed factors should be
addressed when deciding petitions,
such as the number of previous transfers, the payee’s age and disability/
injury, the sophistication of the parties, the medical needs of the payee,
the size and duration of the deal, etc.
Ideally, these changes would improve
the likelihood for consistent and predicable outcomes.
A third problem with the Maryland
law is that it does not adequately
assure that bonafide independent counsel is rendered and the recipient is
entirely knowledgeable as to the ramifications of the proposed bargain.
While the Maryland law requires the
payee receive independent advice
prior to entering into a factoring transaction, it fails to mandate sufficient
disclosure of that advice.
The statute defines professional advisor as an “attorney, certified
public accountant, actuary, or other
licensed professional,” meaning that
any of these qualifications are basically sufficient. Additionally, advisors
(as well as payees) are not necessarily
required to appear and testify at the
hearing to decide a factoring transaction, and so, oftentimes, the court
may grant a petition to transfer upon
a generic affidavit stating advice was
rendered and nothing more.
To begin with, the advisor should
provide the court with his specific
qualifications and explain the context
in which the requisite advice was

rendered. Given the variable skill sets
between attorneys, C.P.A.s, actuaries,
or “other licensed professionals,” the
court would benefit from added qualitative-related disclosure.
More broadly, the fact that neither
the payee nor the advisor is required
to appear also potentially limits the
court’s ability to ascertain the genuineness of the affidavit or the circumstances under which counsel was rendered.
A payee, willing to sell his settlement at
a substandard rate, as is often the case,
is assumedly unlikely to retain counsel
but for a referral from a purchasing
company. Couple that point with the
fact that purchasing companies target payees and encourage payees to
contact them directly, and the likely
scenario is a relationship that initiates
between, and remains centrally, payee
and factoring company. This further
underscores the importance of independent counsel.
Keeping this in mind, the advisor
should be required to disclose the
number of settlement sales on which
he has advised a payee, as well as the
details of his relationship with the
purchasing company. For example,
has the advisor been referred clients
by that factoring company in the past?
Did the advisor recommend the client
accept the terms of the contract? Has
the advisor previously advised this
client in similar petitions?
If in fact an advisor stands to enjoy
repeat referrals from a purchasing
company, he has an inherent conflict
of interest insofar as both he and
the factoring company stand to gain
from a successful transfer. Put another
way, an advisor should provide the
court with any information related
to whether the transaction is in the
payee’s best interest and certainly any
information which might impeach
his own affidavit. In turn, the court

should be encouraged to treat the
affidavit as testimony to be weighed,
rather than a formalistic item on a
checklist. Such procedures will help
to ensure that independent advice is
provided, and the court can gauge the
recipient’s awareness of the ramifications of the proposed bargain.

Conclusion
About 18 months after the Judge’s
scathing denial, Quintel Wilson submitted another unsuccessful petition
to transfer a portion of his settlement in Montgomery County, ultimately withdrawing the motion. No.
33744V (Md.Cir.Ct. Oct. 10, 2010).
Perhaps taking this as a forewarning, Wilson next petitioned the Circuit
Court for Howard County, where
he was successful in transferring an
additional $100,000.00 chunk of his
settlement. No. 13C13095457 (Md.Cir.
Ct for Howard Cnty Aug. 14, 2013).
Regardless of ideology concerning
the extent to which (if at all) Wilson
should be protected from himself or
from purchasers, the factoring market
will exist for the foreseeable future.
Moreover, the Maryland Structured
Settlement Protection Act echoes the
overarching paternalistic interest
in protecting settlement payees by
mandating a court order precede any
transfer. Unfortunately, the statute is
inadequate and requires the following
improvements: (1) limit jurisdiction to
the county where the payee lives or
works, (2) fine-tune and strengthen the
criteria to decide whether to approve
the sale of a structured settlement,
and (3) mandate adequate disclosure
related to the law’s requirement that
independent advice be given.
Mr. McGann is an Assistant State’s Attorney
for Montgomery County, Maryland.
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When Does a Letter of Intent Become an
Enforceable Contract?
By Ira C. Wolpert

Courts will enforce an agreement even
in the absence of a writing where
there has been an offer, acceptance,
consideration and mutual assent and
intent to be bound, unless the parties
understood and clearly expressed that
the agreement would not be binding
unless reduced to writing signed by
both parties.
Recently, a party to a settlement
agreement included in a letter of
intent attempted unsuccessfully to
assert that no agreement had been
finalized because the letter of intent
said a final agreement had to be
submitted “for review, comment and
execution”, and that the court erred
when it did not hold a hearing to
determine the intent of the parties.
Falls Garden Condominium Association,
Inc. v. Falls Homeowners Association,
Inc. __ Md. __, (No. 30, September
Term, 2014), decided January 27, 2015
(2015 WL 329000).

Background and
Proceedings Below
The dispute between the parties concerned the ownership of 67 parking
spaces. Falls Garden contended that
it was entitled to ownership through
adverse possession as a result of its
exclusive use and maintenance of the
spaces, or, alternatively, that it had
42
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obtained an easement by prescription
or by necessity. The homeowners association had posted prohibitory towing
warning signs, which were removed
by Falls Garden. Matters escalated.
A declaratory action was filed by
Falls Garden in the Circuit Court for
Baltimore County, followed by the
homeowners’ denial and its counterclaim asserting trespass.
As the trial date approached settlement conferences were held and the
trial was postponed by joint motion
pending settlement and a motion to
dismiss the proceedings.
The parties exchanged emails, culminating in both counsel signing a
Letter of Intent on behalf of each of
their respective parties.
Problems arose, and new counsel
for Falls Garden, who had replaced
their original counsel, sent an email
rejecting the Letter of Intent. A Motion
to Enforce Settlement Agreement was
filed by the homeowners association.
The Circuit Court Judge made various findings, granting the motion, and
rejected the argument that testimony
was required.
The court then issued an order
declaring that the matter was ripe
for an interlocutory appeal and
stayed the case pending the outcome
of the appeal.
The lower court ruling was

affirmed by the Court of Special
Appeals. 215 Md. App. 115, 132, 79
A. 3d 950, 960 (2013).
Falls Garden then filed a petition for writ of certiorari to consider
two questions: whether the parties
intended to be bound by the Letter
of Intent because it did not contain
all the material terms, and if it was
error not to hold a full hearing on
the motion to enforce the settlement
agreement when there were proffers regarding a material issue, i.e.,
whether the parties intended to be
bound by the Letter of Intent. 437
Md. 422, 86 A.3d 1274 (2014).

The Opinion
The Court of Appeals, in a unanimous
ruling authored by Judge Battaglia,
reviewed its opinion in Cochran v.
Norkunas, 398 Md. 1, 919 A.2d 700
(2007), in which it held that a letter of
intent to sell property was unenforceable. There, the court cited Corbin on
Contracts which grouped letters of
intent into four distinct categories:
(1) one of the parties specifically says
it does not intend to bound until a
formal writing is executed; (2) there
are specific matters on which the
parties must yet agree; (3) all necessary terms are agreed, but the letter
of intent says nothing about other

relevant matters which are not essential; (4) those cases like the third class,
but with the express statement that
the parties intend to be bound by the
agreement or contract.
Subsequent to Cohchran, the court
looked to evaluating techniques used
in other cases and in the Restatement
(Second) of Contracts to determine
the intent of the parties: the existence
of open terms, whether partial performance has occurred, the custom of the
transaction, e.g., whether a standard
form contract is widely used in similar
transactions, if the agreement has few
or many details, whether the amount
involved is large or small, and if it is a
common or unusual contract.
Looking at the express language
of the Letter of Intent, which did not
by its terms state the parties intent to
be bound and thus did not fit within
Corbin’s first and fourth categories,
the question was: is the Letter of Intent
a Corbin category two or category
three? The court said the essential difference between those was whether
the terms included in the documents
were definite or indefinite, and if there
was an intent to be bound, and, thus,
mutual assent.
In doing so, the court said not every
possible term need be included, even
though certain matters are expressly
left to be agreed upon in the future,
because they may not be regarded as
essential to the parties’ present agreement. Here, the court cited Peoples
Drug Stores, inc. v. Fenton Realty Corp.,
191 Md. 489, 62 A.2d 273 (1948), where
the court determined that since it
was clear from the correspondence
between the parties that the transaction contemplated was not complete
without execution of a lease agreement satisfactory to the defendant,
there was no binding agreement.
The only “glitch” noted in the
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opinion was that the Letter of Intent
required that there would be Lease to
be submitted for review, comment and
execution. The court easily disposed
of that assertion because all of the
material terms of the agreement were
contained in the Letter of Intent, and
the execution of a subsequent agreement was unnecessary, unlike the situation in Cochran.
Finally, the opinion concluded that
no hearing was necessary to make any
findings on the record regarding the
parties’ intent because there were no
material disputed ambiguous allegations, and that denial of the request
was not an abuse of discretion.

This is not a final, binding or enforceable agreement by either party. A
final, binding, enforceable agreement regarding both parties shall
require, as conditions precedent (a)
the receipt, review, and approval
of counsel for Falls Garden of all
documents, data and information
considered by Falls Garden, in its
discretion, to be pertinent to the
transactions described or contemplated by this document, and (b)
execution by all required parties
of a definitive written agreement
acceptable in all respects by Falls
Garden containing terms and conditions approved by its counsel.

Conclusion

That is a Corbin category one
agreement!

Counsel for Falls Garden could have
assured that the Letter of Intent was
not a final, binding, enforceable agreement, by including a version of the
following:

Mr. Wolpert practices in Rockville,
Maryland, where he concentrates in the
areas of complex business and commercial litigation. He has been a member of
the Maryland, District of Columbia, and
Virginia bars for more than 50 years.
May 2015
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Duties to Former Clients
ETHICS DOCKET NO. 2015-01
The Committee on Ethics considered your inquiry and I have been
assigned to respond on its behalf.
An opinion was requested to determine if you could represent a potential client that a former client had
sued in a substantially related manner in the following situation.
You represent a financial services
company that obtained a judgment
in the amount of $70,000 against
Party A, which was duly recorded,
and became a lien on Party A’s
property which was later sold to
Party B. A title company prepared
all of the documents and Party A
was given the entire purchase price,
but the title company failed to note
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the $70,000 judgment in favor of
the financial services company. On
behalf of the financial services company, you filed suit against Party
A, Party B and the title company.
At a hearing, the Court ruled that
the financial services company had
no privity with Party B and that
the financial services company was
not a third party beneficiary. After
the Court’s ruling, Party B has contacted you and wants you to represent him against the title company.
You have contacted the financial
services company, who is still a client in other matters, and they have
no objection to you representing
Party B.
Rule 1.9 of the Maryland Rules of
Professional Conduct would apply
to the facts presented and states in
part:
(a) A lawyer who has formerly
represented a client in a matter shall not thereafter represent
another person in the same or a
substantially related matter in
which that person’s interests are
materially adverse to the interests of the former client unless
the former client gives informed
consent, confirmed in writing.
After reviewing the inquiry and
Rule 1.9 of the Maryland Rules
of Professional Responsibility, the
Committee believes that there is

no conflict at this time because
Party B’s interests are not materially adverse to the interests of
the financial services company. The
financial services company is no
longer a party in interest and any
Complaint filed on behalf of Party B
would be against the title company.
The Committee believes your client’s “informed consent” should be
in writing and explain any possible
conflicts such as any future collection proceedings on the judgment to
be in compliance with Rule 1.9.
Thank you for consulting the
Committee on Ethics.
REFERENCES: MRPC Rule 1.9

The Attorney Grievance Commission at Forty
July 1, 2015, marks the 40th anniversary of the founding of the
Attorney Grievance Commission of
Maryland. The first annual report
of the Commission noted that the
Maryland State Bar Association
responded to the “critical need for
a uniform and centralized grievance
and disciplinary system” by recommending to the Court of Appeals
the adoption of new “BV” Rules that
would set forth a reformed disciplinary system. The report further
stated:
“On July 1, 1975, the Commission’s
full authority and responsibility
became effective and, since then,
the Commission has become a
totally structured operational
body handling all disciplinary
matters involving lawyers on a
state-wide basis.”
And so it remains today. The
Court of Appeals recognized, as did
the MSBA, that local and state bar
grievance resolution was unsatisfactory and that a professional office
devoted full time to attorney discipline was required to meet the
challenge of public protection while
maintaining the critical value of lawyer self-regulation. We continue to
meet that challenge and our 40-year
experience is undergirded by a jurisprudence as comprehensive as any
in the nation.
Our beginnings were modest in

scope, but undoubtedly our ultimate success was assured by the
quality of the original participants.
The names of the original members
of the Commission and the various
committees still resonate all these
years later. George Solter was the
Chairman. He remained active in
grievance matters long after I started
in 1981. The annual report described
the rules committee to establish
procedures for the newly created
inquiry panels – Bill Beckett and
Pete Moser, legendary figures at the
Bar, were named to it and were later
named Chairs of the Commission.
Walter Black, Jr., later a United States
District Judge, was the first chairman of the Review Board. Professors
Michael Millemann and the late Abe
Dash were part of the narrative;
they addressed 137 lawyers at a
seminar on “The Law of Attorney
Misconduct”. The first Bar Counsel,
L. Hollingsworth “Holly” Pittman,
was ably assisted by the only other
attorney on the staff, John A. Howard,
now a Baltimore City Circuit Judge.
Space limitations prevent me from
recounting all the luminaries who
were there at the beginning, but
my personal experience prevents
me from omitting the names of the
original investigators. Jim Kennedy,
formerly of the FBI, Ken Watkins,
former Montgomery County Chief
of Police and Frank Walsh, who had
worked with the MSBA as an inves-

tigator for its Grievance Committee,
selflessly helped mentor a young
lawyer who was finding his way in
the thicket of attorney discipline.
There were a number of changes
along the way, among them: the Code
of Professional Responsibility was
replaced by the Rules of Professional
Conduct; trust account record-keeping rules were adopted; the offices were moved from Annapolis to
Crownsville; we installed an electronic case management system; and

We are pleased to announce that

firm principal
JIM ASTRACHAN
has been appointed a mediator in the
INTERNATIONAL TRADEMARK
ASSOCIATION'S (INTA)
TRADEMARK MEDIATORS
NETWORK
of experienced mediators and trademark
experts.
INTA's network is the world's only panel
of mediators with a focus on trademark
and unfair competition law who are also
trained in the art of mediating disputes.
Engagements are arranged directly with
the mediator.
Astrachan Gunst Thomas, P. C.
217 E. Redwood Street, Suite 2100
Baltimore, MD 21202
410-783-3520
www.agtlawyers.com
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grew our staff to meet the need of a
lawyer population about five times
the size it was in 1975.
In 2001, the disciplinary system was overhauled. The Court of
Appeals determined that cases were
taking too long to process to a conclusion and that absence of dispatch
was at odds with the public interest. The system put in place, and
the one we still use, fosters the fair
and expeditious resolution of complaints. The Inquiry Committee and
the Review Board were eliminated; replaced with the peer review
process and a much larger role for
the Commission itself. Since that

The

momentous change, the Commission
has been led by only two Chairs:
David Downes and Linda Lamone.
Mel Hirshman’s 29-year tenure as
Bar Counsel provided stability as the
Commission moved forward from
its early years to the challenges of
the 21st century. Their contributions
to Maryland’s disciplinary system
cannot be overstated. While there
have been changes, and there will
be more to come, overall, the system
has served the Bar and the public
well and, I am certain, will continue
to do so.
The Maryland disciplinary system’s greatest strengths have been

the dedication of the staff and the
commitment of time and talent by
faithful and uncompensated lawyers
and laypeople of the Commission
and by those who volunteer to
serve on panels. This has been true
from the first day to today. As we
settle into our new home, back in
Annapolis after a 25-year absence, I
am confident that our future will be
marked by this same dedication and
loyalty to the values of those who
were there at the beginning.
Glenn M. Grossman
Bar Counsel

Advertising Index

1-800 Process.................................................................................................................. 7
ABA Retirement Funds................................................................................................. 11
Alex Cooper....................................................................................................................17
Astrachan, Gunst & Thomas.......................................................................................45
Dugan, Babij & Tolley...........................................................................................Cover 3
Four Seasons Title.........................................................................................................31
Gelman, Rosenberg & Freedman, PC........................................................................ 43
LawPay..................................................................................................................Cover 2
MSBA CLE Programs....................................................................................................19
The McCammon Group......................................................................................Cover 4
Northwest Bank............................................................................................................. 9

46

Maryland Bar Journal

May 2015

Your Partner.
An Advocate for Your Clients.
Accepting referrals in the areas of birth
injury, cerebral palsy, complex medical
malpractice and catastrophic personal
injury litigation.

1966 Greenspring Drive
Suite 500
Timonium, Maryland 21093
Toll Free: 1.800.408.2080
Phone: 410.308.1600
Fax: 410.308.1742
www.medicalneg.com

Maryland State Bar Association, Inc.
520 West Fayette Street
Baltimore, Maryland 21201

Nonprofit Organization
U.S. Postage

PAID

Maryland Bar Journal

Address Service Requested

The McCammon Group
is pleased to announce our newest Neutral

Hon. Eric M. Johnson (Ret.)
Retired Associate Judge
Montgomery County Circuit Court

The Honorable Eric M. Johnson recently retired after eighteen years of distinguished judicial service. He
began his judicial career as an Associate Judge of the 6th District Court of Maryland for Montgomery
County and then served fourteen years as an Associate Judge on the Montgomery County Circuit
Court. Judge Johnson began his career in public service as a member of the U.S. Navy. Thereafter,
he was a police officer with Montgomery County and served as a prosecutor with the Montgomery
County State’s Attorney Office. Judge Johnson served on the Executive Committee of the Montgomery
County Bar Association and on the Board of Directors of the Maryland State Bar Association. He is a
member of the J. Franklyn Bourne, Montgomery County, and Maryland State Bar Associations. Judge
Johnson now brings this distinct record of service and accomplishment to The McCammon Group to
serve the mediation and arbitration needs of lawyers and litigants throughout Maryland and beyond.

Dispute Resolution and Prevention
For a complete list of our services and Neutrals throughout MD, DC, and VA,
call 1- 888-343-0922 or visit www.McCammonGroup.com

