Volume XLIX • Number 6

November/December 2016

Maryland
Legal
History
November 2016

MARYLAND BAR JOURNAL

1

2

MARYLAND BAR JOURNAL

November 2016

Volume XLIX • Number 6
November/December 2016

16

34

4

46
Published bimonthly by the
Maryland State Bar Association, Inc.
The Maryland Bar Center
520 W. Fayette St.
Baltimore, Maryland 21201
Telephone:
(410) 685-7878
(800) 492-1964
Website: www.msba.org
Executive Director: Paul V. Carlin
Editor: W. Patrick Tandy
Assistant to the Editor: Lisa Muscara
Design: Jason Quick
Advertising Sales: Network Media Partners
Subscriptions: MSBA members receive
THE MARYLAND BAR JOURNAL as
$20 of their dues payment goes to
publication. Others, $42 per year.
POSTMASTER: Send address change to
THE MARYLAND BAR JOURNAL
520 W. Fayette St.
Baltimore, MD 21201

“Maryland Legal History”

The Maryland Bar Journal welcomes
articles on topics of interest to Maryland
attorneys. All manuscripts must be original
work, submitted for approval by the
Special Committee on Editorial Advisory,
and must conform to the Journal style
guidelines, which are available from
the MSBA headquarters. The Special
Committee reserves the right to reject any
manuscript submitted for publication.

28		 People’s Progress: Looking Backward and Forward
			 After 20 Years
By Dave Pantzer
		

Advertising: Advertising rates will be
furnished upon request. All advertising
is subject to approval by the Editorial
Advisory Board.
Editorial Advisory Board
Courtney A. Blair, Chair
James B. Astrachan
Alexa E. Bertinelli
Cameron A. Brown
Susan K. Francis
Peter A. Heinlein
Hon. Marcella A. Holland (ret.)
Louise A. Lock
Victoria H. Pepper
Gwendolyn S. Tate
MSBA Officers (2016-2017)
President: Hon. Harry C. Storm
President-Elect: Sara H. Arthur
Secretary: Hon. Keith R. Truffer
Treasurer: Hon. Mark F. Scurti
Statements or opinions expressed herein are
those of the authors and do not necessarily
reflect those of the Maryland State Bar
Association, its officers, Board of Governors,
the Editorial Board or staff. Publishing an
advertisement does not imply endorsement
of any product or service offered.

Features

4		 Eugenics, Jim Crow & Baltimore’s Best
		
By Garrett Power
16		 A Look Back: University of Maryland BALSA, 1976-1979
		
By Harry S. Johnson
22		 Psychologists As Expert Witnesses: A Legal Retrospective
		
By Kenneth A. Vogel

34		 Integration in a Post-Brown World: A Conversation with
			 Judge Marcella Holland
		
By Jennifer L. Kent and Christy A. Fisher
40		 A History of Divorce in Maryland: Where It Started
			 and Where It Should Go
		
By Benjamin Schenker
46		 What You “Say” on Social Media May Have Consequences
		
By Alvin I. Frederick and Erin A. Risch

Departments

52 Ethics Docket 2016-13 By the Ethics Committee
		
Whether a lawyer can pay a fee to an online legal directory for increased
		 visibility throughout the website, including on other lawyers’ profile pages?
54 Attorney Grievance Commission By Glenn M. Grossman
		
The Health of the Profession

November 2016

MARYLAND BAR JOURNAL

3

eugenics, jim crow
& baltimore’s best
By Garrett Power

introduction

During the first half of the twentieth century, Jim Crow laws
denied suffrage, housing, education, and justice to black
Baltimoreans. These laws were conceived and implemented by
Baltimore’s leading attorneys. Why did the “Best of the Bar”
choose to be the active agents of white supremacy and racial
segregation? Perhaps history has an answer.
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Biological Science

During the second half of the nineteenth century biological science
found itself at the start of a “paradigm
shift.” Charles Darwin’s 1859 theory of evolution was challenging the
old belief of “creationism.” Darwin’s
notion of “natural selection” hypothesized that the best adapted members
of any biological species had the greatest chance to survive and to reproduce
themselves.
In 1869, Francis Galton had applied
Darwin’s “survival of the fittest” to
human society. Galton’s “eugenics”
opined that interbreeding among the
leading specimens of the Anglo Saxon
white race had produced a people
with superior and health, energy, ability, and manliness.

After the War Between
the States

U.S. constitutional law was also in
the midst of change. After the “War
between the States” (1861-1865),
the victorious North modified the
Nation’s organic law. The Thirteenth
Amendment abolished slavery; the
Fourteenth Amendment bestowed
citizenship on all persons born in the
United States and guaranteed to them
the “equal protection of the law, and;
the Fifteenth Amendment granted
“Negro suffrage.”
A mixed lot of newcomers inundated Baltimore. Black freemen from the
South and immigrants from Ireland,
Italy, Poland, and Russia overwhelmed
the city’s capacity to provide shelter,
jobs, schools, and health care.
Displaced men from the southern
gentry also came to town seeking education and professional opportunity.
William L. Marbury (1858-1935),
W. Cabell Bruce (1860-1946), and T.
Woodrow Wilson (1856-1924) stand
6
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as examples. Marbury was just one
generation removed from his impoverished family’s slaveholding plantation in southern Maryland when he
arrived in Baltimore in the 1870s.
He was admitted to the newly created Johns Hopkins University, but
a shortage of funds forced him to
drop out and go to work while taking
evening classes at the University of
Maryland School of Law. W. Cabell
Bruce (1860-1946), a patrician graduate of the University of Virginia, was
his classmate; Marbury and Bruce
shared class honors at the 1881 graduation. T. Woodrow Wilson (18561924) arrived from Virginia in 1886
(where he had previously earned his
law degree) intent upon pursuing a
J.H.U. doctorate.

Progressivism

The Johns Hopkins University had
been founded in Baltimore in 1876
as the nation’s first research institution. It stood at the center of the
Progressive movement. Richard Ely
(1854-1943) joined the faculty in 1881
as a professor of Political Economy.
Schooled in the German tradition,
Ely championed government control over all aspects of human life
(business, employment, immigration,
and families). A dedicated Episcopal
churchman, Ely preached a “Social
Gospel” that would create a “heaven
on earth.”
Ely founded the Baltimore-based
American Economics Association
(AEA). Both Ely and the AEA
embraced
Progressivism
and
Galton’s new science of eugenics.
Eugenics explained all differences in
human intelligence, character, and
temperament as matters of heredity. Eugenic measures were touted
the way to “advance the progress
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of humankind.” Simply put, the
Progressives advocated:
1. White supremacy;
2. Racial segregation; and
3. Selective breeding.
In Richard T. Ely’s words, governance by white men was imperative
because “…negroes [were] grownup children and should be treated as such.” A
racial quarantine was thought necessary to protect white people from the
contagion and the violence endemic
in black communities. Controls on
breeding were required to prevent
race-mixing, and to eliminate defective genes from the gene pool.
Cabell Bruce, Woodrow Wilson,
and William Marbury became
dedicated Progressives who were
destined to have long and distinguished public careers. Woodrow
Wilson would become President of
Princeton University and, eventually, President of the United States.
Cabell Bruce would represent the
State of Maryland in the United
States Senate and receive a Pulitzer
Prize for a biography of Benjamin
Franklin. William Marbury became
one of the nation’s leading lawyers
and, in the words of H.L. Mencken,
“one of the best citizens Maryland
ever had.”
Each of these men in their own
way advanced the Progressive segregationist’s agenda. Bruce published
a vitriolic monograph entitled The
Negro Problem (1890) wherein he
warned of the prospect of an “ignorant” black vote, and of the dangers
of acceptance of “savage” Negroes
into the white midst. Wilson, when
President of Princeton, rejected all
black applicants, and when President
of the United States, re-segregated
the federal civil service. Marbury
spent the remainder of his profes-
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sional life in active opposition to
the integration of African-Americans
into full citizenship and participation in Baltimore life.

Turn of the Century

Opposition to “race mixture” and
support for racial segregation gained
immediate and widespread acceptance. In 1884, the Maryland General
Assembly made it a crime for “white
persons and persons of negro descent”
to marry. In 1890, the University of
Maryland School of Law summarily expelled the two black students
in attendance and good standing
because it was thought it “unwise to
… allow colored students to attend
... in the face of manifest opposition.” And in 1896, the United States
Supreme Court approved segregation
laws so long as the blacks and whites
were treated equally.
White political hegemony, however,
had been cast in doubt by the Fifteenth
Amendment to the U.S. Constitution.
Enacted in 1870, it had enfranchised
black males of voting age, virtually
all of whom joined the newly created
Republican Party. If the black vote
tipped the balance in favor of the election of Republicans, Negroes would
have a “seat at the table.”
Initially, there was no problem. In the aftermath of the Civil
War, Maryland had remained a
Democratic state and Baltimore a
Democratic city. U.S. Senator Arthur
Pue Gorman (1839-1906), the boss of
the dominant Democratic machine,
proudly boasted, “This government
was made by white men and shall
be ruled by white men so long as the
republic lasts.”
But then in 1896 it happened. The
Republican Party, its ranks swelled
by black voters, carried the day and
8
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elected a Republican Governor and a
Republican Mayor. Democratic Party
Boss Gorman bewailed the electoral
power of this minority which was
“altogether unfit for the management
of the affairs of any community.”

Jim Crow

At the start of the twentieth century,
Jim Crow laws became the centerpiece
of Progressive Era reforms. Eugenic
science provided white leaders a righteous justification to use the rule of
law to impose a caste system upon
Maryland and Baltimore. The Grand
Poo-Bahs of the superior white race
undertook to disempower and to segregate the inferior colored races.

Black Voting Rights

William L. Marbury and other devoted eugenicists thought the progeny of
slaves unfit for citizenship, and objected to any “participation of the colored
man in government.” A first order of
business became circumvention of the
Fifteenth Amendment’s guarantee of
black suffrage.
Democratic Party Boss Arthur
Gorman looked to John Prentiss Poe
(1836-1909), the Party’s “consigliere,”
for assistance. Poe had served as a
Dean of the University of Maryland
School of Law since 1871, and his
segregationist predilections were well
established. In 1890, he had expelled
Negro student Ashbie Hawkins from
the law school when white classmates
objected to his presence.
Poe
drafted
a
Maryland
Constitution amendment that was
designed to curtail the Negro vote.
It contained a “grandfather clause,”
which would be impossible for blacks
to meet, and an “understanding test”
which would be impossible for blacks
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to pass. The Poe Amendment was
then defeated by the voters at referendum. Although registered as
Democrats, foreign-born citizens
joined long-time Republicans and
blacks in voting against the amendment. They feared that the “understanding test” might be administered
so as to deny them the vote as well.
In 1907, Isaac Lobe Straus (18711946), as Maryland’s newly elected
Democratic Attorney General, created a “brain-trust” of prominent
Maryland lawyers, including William
L. Marbury, to draft an improved disenfranchising plan.
When the Straus Amendment was
submitted to the voters in a statewide referendum it encountered a
formidable adversary in the person of Charles Joseph Bonaparte
(1851-1921), Maryland’s leading
Republican. Bonaparte had served
as President Theodore Roosevelt’s
Attorney General. Motivated both
by a regard for Negro rights, as well
as party politics, he led a campaign
that defeated the Amendment with
a coalition of Republicans, white and
black, and still-suspicious foreignborn citizens.
Politics having failed, “super-lawyer” Marbury looked to the judicial
process. In 1915, he argued before the
U.S. Supreme Court that the Fifteenth
Amendment itself had unconstitutionally invaded state sovereignty and
therefore had no force and effect, and
that the states were therefore free to
discriminate in their electorate as they
saw fit. The Supreme Court rejected
his argument.
Maryland’s Democratic regulars
would have to rely on white “puguglies” at the polling places, not the
rule of law, when it came to suppressing the black vote and retaining exclusive white power.
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Racial Segregation

Progressives viewed segregation as
a vital aspect of social reform. By
separating themselves from communities of color, white communities
could avoid contagion, prevent violent confrontation, discourage fraternization (which might degenerate
into to “race-mixing”) and protect
property values.
Writing in the journal Medicine in
1903, Baltimore physician William
Lee Howard advocated that the white
race “in every aspect of the term [be]
quarantined from the African.” A first
step was the elimination of black
neighborhoods located too close to
the vital city center.
James Harry Preston (1860–1938)
served as Baltimore Mayor from 19111919. His administration is remem10
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bered for the major civic works that
created a downtown governmental
center embracing a City Hall plaza
and the new Courthouse. When the
Baltimore City health commissioner
warned that there was a “plague spot”
immediately to the north of the vital
city center, Mayor Preston acted.
A civil works project cleared the site
and converted the area into a series
of sunken gardens and parked spaces with elaborate stairways. Preston
Gardens was dedicated in 1919.
Truth be told, the cleared site had
been a substantial African-American
neighborhood which included a colored school, several black churches,
and “shabby” 1820s townhouses.
There was no real threat of contagion,
and the community was by no measure a slum. Slum clearance served
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to distance black neighborhoods from
prime real estate. The project set the
twentieth century precedent for the
use of “urban renewal” as an excuse
for “Negro removal.”
An informal “color-line” racially
divided Baltimore’s black neighborhoods from its white neighborhoods.
Negro dwellings were in fixed supply and colored families were left
in search of shelter. To preserve the
existing separation it was necessary to
prevent the “Negro invasion” of white
neighborhoods.
After his expulsion from the
University of Maryland School of Law
in 1890, Ashbie Hawkins had completed his legal education at Howard
University. He had been admitted to
the Maryland Bar and returned to
town to head the Baltimore Branch of
the NAACP.
Hawkins was intent upon opening Baltimore white neighborhoods to
black homeowners. In 1910, he led the
“Negro Invasion” when he purchased
a house in William L. Marbury’s posh
Mount Royal neighborhood.
Marbury joined with his neighbors to fight back. They enacted legislation that divided all of Baltimore
into white blocks and black blocks.
Whites could not live on black
blocks, blacks could not live on
white blocks. This de jure segregation
seemed to satisfy the constitutional
requirement in that it was “separate
but equal.”
Cities throughout the south copied Baltimore’s novel legislation. In
1917, a Louisville Kentucky version of
the Baltimore Plan was surprisingly
struck down by the United States
Supreme Court – not because it failed
to “equally protect” black buyers, but
because it deprived white sellers of
their “property rights.” Baltimore’s
leaders reluctantly accepted the high

court’s ruling and Ashbie Hawkins
seemed to have begun the process of
opening the housing market.
Baltimore’s legal leaders, however,
found other ways to maintain the
city’s de facto color line. In 1923, Philip
B. Perlman (1890-1960), the Baltimore
City Solicitor, conspired with representatives from the Real Estate Board, the
City Building Office, the City Health
Department, and white neighborhood
associations to employ restrictive covenants, redlining, jaw-boning, and
peer pressure to discourage sales or
rentals to Negroes in white neighborhoods. De facto residential segregation
continued unabated.

Selective Breeding

Francis Galton’s original scientific
theory had been that of a “positive
eugenics.” He sought to avoid the

prospect of “race suicide” by encouraging those of the superior northern
European stock to inter-marry and
to maintain a higher birth rate than
Negroes, Hispanics, Hebrews, Asiatic,
Slavs, and Italians.
By the start of the twentieth century,
the prospect of a “negative eugenics” had received scientific recognition. Since poverty, crime, and illness
all arose from defective genes, zealous advocates called for a policy of
compulsory sterilization, eliminating
inferior genetic stock, and thereby
improving all of humankind. Richard
T. Ely summed it up when he said,
“Certain human beings … are absolutely
unfit and … should be prevented from the
continuation of their kind.”
The Carnegie Institution and
the Rockefeller Foundation provided grant funds to Stanford, Yale,
Harvard, and Princeton and charged

them to find ways to use eugenic science to make a better world. Their scientists proposed surgical campaigns
designed to purify the population of
the United States and to improve the
genetic pool. Sterilization laws adopted in over 30 states undertook to eliminate the genetically “unfit” through
programs of sterilization.
Maryland never passed an involuntary sterilization law. Any evidence
of extra-legal neutering or euthanasia is lost or destroyed. Many credit
the opposition of the Archdiocese of
Baltimore for discouragement of these
procedures. The Catholic Church adamantly opposed all measures to limit
reproduction.
Between 1907 and 1960, more than
60,000 “defectives” were sterilized.
Supreme Court Justice Oliver Wendell
Holmes Jr. gave his constitutional
approval when he held that “three
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generations of imbeciles are enough.”
Predictably, African-American women
were special targets.
William L. Marbury supported
measures “to look after the health,
mental and physical, of the members
of the race.” Marbury was “anxious
that a hospital for the care of the
colored insane be established.” And
in 1910, he convinced the Maryland
General Assembly to establish “an
institution for the detention and care
of the negro insane.”
Marbury’s motivation may have
been in part noblesse oblige and in
part eugenic. In 1914, the Carnegie
Institute had issued a report “on the
Best Practical Means for Cutting Off
the Defective Germ-Plasm in the
American Population.” One of the
measures proposed called for institutionalization of “defective persons” so
as to limit their child-bearing.
Marbury served as president of
the Hospital for the Negro Insane of
Maryland from 1910 until his death
in 1935. The Board had “absolute control of … the care and treatment of
patients, as pertains to matters of both
executive and medical character.”
Horror stories abound of indiscriminate and involuntary institutionalization of orphans, unwed mothers and
imbeciles, paupers, epileptics, inebriates, and lunatics.
The records of the care and medical treatment provided during
Marbury’s years were destroyed in a
basement flood, making it impossible
to confirm or deny these anecdotal
reports. William L. Marbury counted
his 25 years of volunteer service to
the Hospital for the Negro Insane
as a proof of the adage that “the
Southern White man is the Negro’s
truest friend.”

12

MARYLAND BAR JOURNAL

“Separate but Equal”
Reconsidered

When William L. Marbury died in
1935 his son William L. Marbury Jr.
(1902-1988), a Harvard law graduate, took over the law practice. The
constitution required that black folks
and white folks receive “equal protection of the law.” In two cases from
the 1930s, young Marbury found
himself charged with the task of
finding constitutional loopholes that
justified the practices of his father’s
segregationist clients.
In Meade v. Dennistone, Marbury Jr.
successfully defended white neighbors who kept Negroes out of their
neighborhood by private agreement,
on the grounds that the exclusion
was the result of a private (not a
public) action. The case put a constitutional stamp of approval on the
private restrictive covenants that
had been the centerpiece of Philip
Perlman’s de facto plan for segregation since the 1920s.
In Williams v. Zimmerman,
Marbury Jr. successfully defended
the Baltimore County School Board
against charges that it had denied
a black girl equal education when
it denied her access to the county’s white-only high school. He
proved that she might have attended
Baltimore City’s colored high school
if she had not failed an entrance
exam. Denial of equal opportunity
was found to be based upon her academic failure, not her race.
The losing advocate in Williams
had been Thurgood Marshall,
Baltimore’s rising NAACP lawyer.
Just two years before, Marshall had
gained black applicant Donald G.
Murray admission to the University
of Maryland School of Law by proving that the state failed to elsewhere
provide him with a “separate” legal
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education of an “equal” quality.
In 1936, Thurgood Marshall left
Baltimore to become the General
Counsel for the NAACP in New
York. Thereafter he would lead a
successful fight to dismantle the
“separate but equal” doctrine. In
a series of test cases, courts would
be persuaded that segregated public programs failed to qualify as
being “equal” because of tangible
and intangible differences. Jim Crow
was an endangered species.

Eugenics Discredited

In the 1930s, Germany’s National
Socialist party embraced the
American Eugenics Movement. The
Nazis’ crusade to create an Aryan
“Master Race” featured a sterilization program that led to the neutering of over 350,000 “defective”
persons, including the feebleminded, epileptic, schizophrenic, manicdepressive, cerebral palsy, muscular
dystrophy, deaf, and blind as well
as the homosexual and the insane.
“Mercy” killings eventually took
more than 300,000 lives under a
euthanasia program. After the war,
the Nazi practices were declared
a crime against humanity – acts of
genocide.
The Holocaust left eugenics discredited as a pseudo-science. It is
no longer discussed in reputable
scientific journals and foundationfunded research grants had disappeared. The mainstream scientific
study of heredity and human differences rejected any notion of “white
supremacy.” The twenty-first century sequencing of the human genome
removed all residual doubt of racial
supremacy.
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After World War II

The Supreme Court’s constitutional
precedents condoned racial discrimination by private parties. In 1948,
it changed its mind. The Court held
the enforcement of restrictive racial
covenants in private deeds to be an
unconstitutional denial of equal protection. The winning advocate was
leader of the NAACP’s Legal Defense
Fund, erstwhile Baltimore lawyer
Thurgood Marshall. Remarkably, he
was joined by U.S. Solicitor General
Philip Perlman, who 25 years before
as Baltimore City Solicitor had promoted private deed restriction as
a part of the Baltimore Plan for
Segregation.
Perlman capped his career by serving as the “Nation’s Lawyer”. He
joined Marshall in arguing and winning the case of Shelley v. Kramer (1948)
which opened white communities to
Negro newcomers. Perlman, the onetime segregationist was honored as a
“Champion of Human Rights.”
For two decades, NAACP lawyer
Marshall had judicially challenged
the Supreme Court’s constitutional
precedents which condoned the separate (but equal) public education of
white students and black students.
In 1937, he had lost a case to William
L. Marbury Jr., who had successfully defended the constitutionality of
Baltimore County’s denial of a high
school education to a colored child.
In the ensuing years, Marbury Jr.
had achieved prominence, and had
had a change of heart. He had escaped
his father’s racist legacy, and gone on
to pursue a distinguished professional
and civic life.
Marbury was awarded the
Presidential Medal for Merit for distinguished national service to the
War Department during World War
II. He served 22 years on the Board
14
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of Overseers of Harvard University.
He was one of the organizers of
Maryland’s Legal Aid Bureau, which
offers legal services to the poor. He
advocated for equal funding for black
schools in the 1940s and he was a
peace-maker in civil rights disputes
of the 1950s.
In Brown v. Board of Education (1954),
Thurgood Marshall convinced the
Supreme Court that the separate education of white students and colored
students was “inherently unequal.”
Marbury applauded the decision. For
this apostasy Marbury was bluntly
criticized by his southern-sympathizing brethren at the bar.
Jim Crow was legally dead. De jure
racial discrimination had been ruled
unconstitutional. Talk and support for
eugenics has disappeared from the
public discourse. But alas, the de facto
relegation of African-Americans to a
second-class economic and social status has not gone away.

Conclusions

For one-half of a century a long line
of Baltimore’s best barristers – John
Prentiss Poe, William L. Marbury Sr.,
W. Cabell Bruce, James H. Preston,
Isaac Lobe Straus, Philip B. Perlman,
and William L. Marbury Jr. – imposed
Jim Crow laws and practices on black
Baltimoreans from the “top-down.”
The question arises as to why these
leading townsmen self-righteously, and
without apology, economically exploited, socially segregated, and publicly
humiliated African-Americans. A simple answer is that Baltimore’s best had
been besotted by the eugenics. They
found therein a “scientific” rationalization for their privileged place in a
segregated society.
But the eugenics hypothesis of
white supremacy proved to be a

November 2016

snare and delusion. The mapping of
the human genome in the twentyfirst century finally put to rest any
lingering scientific belief in genetic
supremacy of one racial or ethnic
group over another.
And there is a better explanation of
the persistence of racial discrimination in today’s society. Psychological
studies show that people “naturally”
attribute more positive traits to their
own group than to other groups.
“Tribalism” feeds the desire for economic and social dominance, and
fuels discrimination and prejudice
against other people.
A lifetime of segregation has left
white Americans with a stereotyped
view of African-Americans. Indeed,
people of good will who consciously
reject all prejudices may subliminally
harbor fears of black violence and
a dismissive attitude towards black
competence.
Eugenics had championed separation of racial groups as a means of
advancing the “condition of humankind.” But eugenics had it backwards;
it was a paradigm shift in the wrong
direction. Integration, not segregation, seems the better route to a “just
society.”
De jure racial discrimination has
been ruled unconstitutional. Talk and
support for eugenics has disappeared
from the public discourse. But alas
the de facto relegation of AfricanAmericans to a second-class economic and social status has not gone
away. Baltimore’s barriers of bigotry
can only be broken down by regular and close interactions between
white-folk and black-folk over the
long term.
Mr. Power is Professor Emeritus at the
University of Maryland Francis King Carey
School of Law.
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A Look Back:
University of Maryland
BALSA, 1976-1979
By Harry S. Johnson

“I don’t want nobody
To give me nothing
Open up the door
I’ll get it myself ”
The “Godfather of Soul”, James Brown, 1969

In March 2016, the National Chapter of the
Black Law Students Association held its 48th
Annual Convention in Baltimore, Maryland.
The first chapter of the organization, then
known as the Black American Law Student
Association was founded in 1968 at New
York University School of Law by Algernon
Johnson “A.J.” Cooper, the former Mayor
of Pritchard, Alabama. In 1983, the group
decided to drop the “American” designation
in recognition of the law students of color
who were not United States citizens.
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The University of Maryland School
of Law BALSA chapter was formed
by William H. “Billy” Murphy, Jr. in
1969. During the years that I attended
the University of Maryland School
of Law (1976-1979), BALSA created
a safe zone for African American
students. Along with the growing
number of female law students, the
Maryland BALSA chapter grew to be
one of the largest in the country. Over
the last 40 years, the bonds of friendship and respect that started in the
law school experience have carried
many of those law students to great
heights in both the local and national
legal communities. As law students at
Maryland in the mid and late 1970s,
we followed in the footsteps of pioneers such as Harry E. Cummings, the
first graduate of color in 1889, Juanita
Jackson Mitchell, George L. Russell,
Jr., and Solomon Baylor. This was a
time that saw the Honorable David T.
Mason, who became a member of the
bar in 1951, become the first African
American to serve as a member of a
Maryland Governor’s cabinet when
he was appointed as Secretary of the
Maryland Department of Human &
Social Services by Governor Marvin
Mandel. In 1974, Mason became the
first African American judge to serve
on an appellate bench in Maryland
upon his appointment to the Court
of Special Appeals. We witnessed the
historic elevation of the Honorable
Harry A. Cole, a 1949 Maryland
Law graduate and the first African
American elected to the Maryland
State Senate, to sit as the first African
American on the Court of Appeals
of Maryland. Our friend and 1976
graduate is the Honorable Elijah
Cummings, a member of the United
States Congress.
The number of African Americans
preceding us at Maryland Law was
18
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small, as the university suffered from
a troubled history with regard to the
admission of minority students. As
related by author Juan Williams in
his book, Thurgood Marshall, American
Revolutionary, Marshall always
resented the fact that he could not
seek admission to his hometown law
school. He is reported to have said
that “…the first thing he wanted to
do after he got out of Howard was
‘get even with Maryland for not letting me go to its law school.’” Id. at
76. He got that opportunity in 1935,
when he joined with William Gosnell
to represent Donald Gaines Murray.
A graduate of Amherst with good
grades, Murray was denied admission to the Law School. Marshall sued
on his behalf, and his admission was
ordered. The university appealed and
lost. With the guidance and legal
counsel of Marshall, Gosnell, and
their team, Murray was admitted
in 1935. However, even after being
admitted, Murray was not seated
in the classroom with the other students, but had to take a seat outside
the door of the classroom. This segregation extended beyond the classrooms of the Law School.
Even the Bar Associations, the professional associations for attorneys,
did not admit lawyers of color until the
late 1950s. As documented in “Color
at the Bar”, a video history of African
American lawyers in Baltimore broadcast by Maryland Public Television in
2001, E. Everett Waring was one of the
first three African Americans accepted
for membership in the Bar Association
of Baltimore City. The first African
Americans admitted to the Maryland
State Bar Association were Linwood
G. Koger, Jr. and John R. Hargrove in
June 1960.
The Civil Rights movement of
the 1960s brought changes to vot-
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ing rights, public accommodations, and educational access. While
minority students continued to go
to Historically Black Colleges and
Universities, more students were
being recruited to state universities
under programs labeled as “affirmative action” programs. As a result of
such programs, non-minority applicants who were not admitted to professional schools began to file legal
challenges to so called “preference”
programs. One of the most publicized of these cases was Regents of
California v. Bakke. Bakke, a white
male who twice was denied admission to the University of California
Davis medical school, challenged a
special admission program which he
claimed discriminated against him
in favor of less-qualified African
American, Hispanic, and Asian
applicants. While the United States
Supreme Court ordered Bakke’s
admission, they also held that the
university could use race as a factor
in their admission process.

The 1970s

It was against this backdrop that
the Class of 1979 entered 500 West
Baltimore Street. Upon our entry,
we became part of a larger group
of minority students than had ever
studied at the law school. Enrollment
statistics show that African Americans
were admitted at the following levels:
1974, 31day, 10 first year evening;
1975, 30 (d) 9 (fye); 1976, 21 (d), 10
(fye); 1977, 12(d), 9 (fye); and 1978,
26(d), 10 (fye).
One constant over the past 40
years has been the legal scholarship
and mentoring of Professor Larry S.
Gibson. Professor Gibson started his
career at Maryland in 1967, and continues to be a role model and hard

taskmaster to this day. He is held in
high esteem by many in the legal communities, not only for the causes that
he has taken on over the years, but for
the example he has set as an advocate,
scholar, author, and mentor. With the
support of Dean Michael Kelly, he
pushed us to engage in the legal community and to take advantage of all
that the law school had to offer. After
all, unlike Donald Gaines Murray, we
were not alone, and we did not have
to sit in the hallway.
The African American students
during this era came from a number
of prestigious colleges. Many came
from state colleges and universities,
including Historically Black Colleges
and Universities. Then there was the
“UMBC connection”, a collection of
college friends who all attended UM
Law School and remain friends today.
The pipeline was started in 1974,
when Robert Thompson, Brenda

Clark, and David Young were first
year students. The next year, James L.
Wiggins and Lewyn Garrett entered
in the class that would graduate in
1978. The following year, Bradley
Bailey and your author entered.
Others from UMBC followed in the
next two years. College Park, Towson
University, Morgan University, and
Howard University were also represented through these years.
The other interesting dynamic
about this era was that a number of
students had careers before they came
to law school. One such individual
was James E. Henson, Sr., a member of the entering class in 1976. Mr.
Henson retired from a two-decade
career in the Air Force before entering law school. His utter joy at being
in the law school community, and his
encouragement of all of us, earned
him the moniker “Big Brother”. After
law school, he went on to a successful

career in the Howard County Office
of Law, and to be one of the founding
members of the Waring-Mitchell Law
Society in Howard County, which
honors the legacy of Everett C. Waring
and Juanita Jackson Mitchell.
For an incoming student, BALSA
provided a source of support that was
sorely needed. The more seasoned
minority students gave us hope that
we, too, could survive the rigors of
law school. The whispers of Bakke still
impacted how other students looked
at us, and how we looked at ourselves.
This is not to suggest that there was
any open hostility; to the contrary, all
first year students were in the same
boat, and with a few exceptions, felt
the same anxiety. Professor Gibson,
and several of his colleagues, groomed
some of the finest lawyers and judges in Maryland legal history. In 2003,
2008, and 2013, BALSA held reunions
where African American graduates
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from over seven decades returned to
share memories. For the five-year period in question, an impressive number
of legal stars emerged.

Calling the Roll

The late 1970s proved to be a fertile
period for the development of African
American legal talent. Each class has
impressive members, and it is hard
to claim that any is more accomplished than the others. This article
is a modest attempt to chronicle the
successes of some of the members of
these classes. Previously, this article
mentioned Bobby Thompson, Class
of ’77, who had followed his brother
Kenneth to the law school. David
Young, who is now an A.M.E. minister, became a District Court Judge in
1985 and retired in 2013 after serving
for 18 years as an Associate Judge on
the Circuit Court for Baltimore City.
The BALSA President in 1975 was
C. Edward Hitchcock, who was an
Exxon executive while he attended
law school and who has been a partner at several major firms. Jeanne
Hitchcock was also in that class. She
was Director of Urban Marketing for
Southland Corporation from 19891998. Most recently, she served as
Deputy Mayor in Baltimore City, and
then as Secretary of Appointments
from 2007-2015 for Governor Martin
O’Malley. Another member of that
class was the Honorable Martin
Welch, who was appointed to the
Circuit Court for Baltimore City in
1992. In 2010, he became Chief Judge
of that court until his retirement in
2014. Major Wellington “Teddy”
Matthews entered the JAG Corps after
graduating law school, and was one
of the prosecution team that secured
the convictions of the Walkers in their
infamous spy cases. Gregory Gill,
20
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now a partner at Venable LLP, spent
several years working on a congressional staff and committee.
The class of 1978 produced another
group of accomplished lawyers. In
that class were James L. Wiggins, a former President of the Monumental City
Bar Association, Orphans Court Chief
Judges Michael Waring Lee (deceased)
and Lewyn S. Garrett, Elizabeth Julian,
District Public Defender for Baltimore
City, and Glendora Hughes, General
Counsel for the Maryland Civil Rights
Commission.
Two other members of this
class became Judges, and the lists
of accomplishments during their
careers are too long to chronicle
here. It is sufficient to say that the
Honorable William D. “Mo” Missouri
was appointed to the District Court
for Prince George’s County in 1985
and was elevated to the Circuit
Court in 1988. He served as County
Administrative Judge from 19922010, and as Circuit Administrative
Judge for the Seventh Judicial Circuit
from 1997 until his retirement in 2010.
The President of BALSA in 1977-78
was Andre M. Davis. After serving on
two levels of the state judiciary and
as a law professor, Judge Davis was
appointed a United States District
Judge in 1995, and was elevated
by President Obama in 2009 to the
United States Court of Appeals for
the Fourth Circuit, becoming the first
African American from Maryland to
hold that distinction.
My class, the class of ’79, also
has acquitted itself well. Judge
C. Yvonne Holt-Stone has served
since 1991 as an Associate Judge on
the District Court of Maryland for
Baltimore City. Sondra Spencer is an
Administrative Law Judge for the
State of Maryland. Bradley O. Bailey
has served many years as a Juvenile
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Magistrate in Baltimore City. Warren
Andrews continues as an attorney
in the Office of the Public Defender.
Rhonda Pindell Charles, a prosecutor in Baltimore City for many years,
currently serves as an Alderwoman
in the City of Annapolis.Our BALSA
President was Emerson Dorsey, a
partner at Tydings and Rosenberg.
Your author had the privilege to
become the first African American
President of the Maryland State Bar
Association in 2003-2004.
Leading the roster for the Class of
1980 is the Honorable Wayne Curry
(deceased), who started as an evening student with the entering class
of 1976. Mr. Curry served with distinction as the County Executive for
Prince George’s County from 19942002. His graduating class included
Kerry D. Staton, who has been recognized as Lawyer of the Year for
Medical Negligence representation
by Best Lawyers, and Franklin Lee, a
partner at Tydings and Rosenberg.
Also in this class were the Honorable
Christine Allen-Jackson, who is a
Superior Court Judge in New Jersey,
and Cornelia Bright Gordon, who currently serves as Chief Attorney at
Maryland Legal Aid.
Finally, the class of 1981 boasts several outstanding BALSA members.
The Honorable Melanie Shaw Jeter,
after serving as an Associate Judge
in Prince George’s County for many
years, was in the summer of 2016
appointed to the Court of Special
Appeals of Maryland. Ronald M.
Cherry, a noted litigator, is a partner at Bonner Kiernan and a former
President of the Monumental City Bar
Association. The Honorable Bonita J.
Dancy served on the Circuit Court
for Baltimore City from 1995-2006.
The Honorable Eric M. Johnson, who
served six years in the Navy before

attending law school, retired in 2014
after serving as an Associate Judge
on the Montgomery County Circuit
since 2000. Last, but certainly not
least, the Honorable Ben C. Clyburn
was appointed to the District Court
of Maryland for Baltimore City in
1995. In 2004, Judge Clyburn became
Chief Judge of the District Court of
Maryland, and served in that role
until his retirement in 2014.

Affirmative Action
or Inclusion

The effectiveness and fairness of affirmative action programs continues to
be debated by courts, academics, and
politicians. Much like the question
of whether heredity or environment
shapes human behavior, the arguments on affirmative action draw
hard lines on each side. Some of us
still remember being called “affirmative action babies” by our classmates.
What this article hopes to demonstrate, however, is that when an educational environment is inclusive, talented people of diverse backgrounds
can grow, prosper, and excel. To be
sure, talented minority lawyers both
preceded and followed those who are
chronicled here. However, it can be
argued that there was never a larger
group of talented lawyers of color at
the University of Maryland School of
Law than the BALSA members in the
late 1970s. Hopefully, this review has
shined a light on this accomplished
group that labored together at 500
West Baltimore Street.
Mr. Johnson is a partner in the law firm
of Whiteford Taylor Preston, L.L.P., and
a Past President of the Maryland State
Bar Association. The author would like
to thank David Young, James Wiggins,
Emerson Dorsey, and Ronald Cherry for
their helpful thoughts and suggestions.
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Psychologist

As Expert Witness:

A Legal Retrospective
By Kenneth A. Vogel
Mental Disease. Is it a disease? If it
is a disease, who can diagnose
it? Who can treat the disease?
Diseases are ailments of
the body. Diseases are
treated by physicians.
Or, so said the
Maryland Courts.

22
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Forty years ago, Maryland psychologists had a problem. Members
of their profession were excluded as
experts from Maryland courtrooms.
Yes, the Maryland Psychologists Act
provided for them to be licensed
as psychologists. Yes, they explored
their patients’ symptoms and diagnosed their ailments. Yes, they treated patients’ psychological illnesses.
But the State courts concluded that
they were not qualified as experts to
testify on subjects within their own
field of study.
The very nature of our vocabulary
– “mental illness, mental disease,
sick in the head” – all speak to a
medical model, not a psychological
or a behavioral model. A medical
model requires the healer to be a
physician – a medical doctor.
The Maryland Judiciary had to
grapple with the nature of mental illnesses. If psychological illness
is a medical disease, then only a
medical doctor was qualified to testify as an expert witness on ultimate
issues such as insanity, competency
to stand trial, or defective delinquency. Indeed, the logical extension
of this rationale was to exclude all
psychologists from testifying at any
trial. And some Maryland judges did
just that.
The judicial tide was flowing
against Maryland psychologists.
Psychologists were not qualified
to be expert witnesses, so said the
Maryland Courts.

Background

As the doors to psychologists in
the courtroom began to close in
Maryland State courts, they were
opening in Maryland Federal courts.
The U.S. District Court for Maryland
permitted a clinical psychologist to
give an opinion as to the defendant’s
24
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capacity to appreciate the criminality of his conduct or to conform his
conduct to the requirement of law.
Referring to Jenkins v. United States,
307 F.2d 637 (D.C. Cir. 1962), the
Maryland Federal court held:
[W]e think the better rule is that
the determination of a psychologist’s
competence to render an expert
opinion based on his findings as to
the presence or absence of mental
disease or defect must depend upon
the nature and extent of his knowledge; it does not depend upon his
claim to the title of psychologist or
psychiatrist. U.S. v. Riggleman, 411
F.2d 1190, 1191 (4th Cir. 1969).
Maryland State courts evolved
in a different direction. The seminal case was State v. Tull, 240 Md.
49, 912 A.2d 724 (1965). This was a
refusal by the Court of Appeals of
Maryland to grant a new trial based
on the convicted defendant’s psychiatrist’s post-trial claims that the
defendant was insane. The Court
held that the evidence was available at the time of the original trial.
While the psychologist’s credentials
were not placed on the record, the
Court stated that it was “far from
clear” that the testimony would
have been admissible.
Tull was later cited for the general
proposition that no psychologists
could testify as to the ultimate issue
of sanity. The Court also based its
decision on Maryland’s statutory
definition of insanity. Speaking
of the legal test for insanity as
affecting criminal responsibility, the
Court stated:
The test of the responsibility for
criminal conduct under the provisions of Md. Code, Art. 59, § 9(a) is
predicated upon “mental disease or
defect.” We think that the existence
of a ‘mental disease or defect’ is first
and foremost a medical problem. * * *
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But an opinion as to the ultimate fact,
whether or not the accused is insane
***, in fairness both to the accused
and the State, should be reached by a
medical diagnosis. Thus the opinion
must be made by a medically trained
psychiatrist in order to be admissible
in evidence. Like insanity, the issue
involved here is one of mental competence. It does not encompass such
reasons as physical illness or disability, inability to attend court, or other
reasons which may be a proper basis
for a continuance. As in the case of
insanity affecting criminal responsibility, the question of competence
to stand trial is first and foremost a
medical problem. An opinion as to
the medical fact of competence to
stand trial should be reached by a
medical diagnosis. Thus the opinion
must be that of a medically trained
psychiatrist in order to be admissible
in evidence. Saul v. State, 6 Md.App.
540, 542; 252 A.2d 282 (1969).
So the doors began to close. If
insanity was a medical diagnosis, then competency to stand trial
logically must be as well. Thomas
Colbert was confined to the Clifton
T. Perkins State Hospital in Jessup,
Maryland, for psychiatric evaluation. The medical staff at Perkins
reported that the defendant was
competent to stand trial. Two psychologists hired by his family proffered live testimony that he was not
competent. The trial court refused
to permit the psychologists to testify and excluded their reports.
This ruling was upheld on appeal.
Colbert v. State, 18 Md. App. 632; 308
A.2d 726 (1973).
The door shut further in a personal
injury case involving a woman who
suffered brain damage in an automobile crash. The trial court allowed
a psychologist to give test results
and state his opinion based on those

results. The Court of Special Appeals
sustained the plaintiff’s verdict but
in dicta stated that there was no error
because the psychologist did not testify as to an ultimate issue. Spann v.
Bees, 23 Md. App. 313, 324; 327 A.2d
801 (1974).
Then the door slammed shut. The
Court of Appeals held, “A psychologist, though otherwise qualified as
an expert witness, may not render
an opinion on the ultimate issue
of defective delinquency, whether it
be at the initial hearing or for purposes of redetermination.” State v.
Williams, 278 Md. 180, 187; 361 A.2d
122 (1976).
In Williams, the Court noted that
Maryland was moving opposite
the national trend, stating, “This
division of authority still persists,
although it now appears that a
majority of courts would admit such
testimony, at least in those instances
where the witness meets appropriate
standards prescribed for psychologists who seek to qualify as expert
witnesses on the subject of criminal
responsibility.” Ibid at 184.
In his dissent in Williams, Judge
Smith wrote, “The majority opinion here stands for the proposition
that no psychologist – however well
qualified – may ever express an opinion in Maryland as to whether an
individual is a defective delinquent.
Not only is such a holding out of
step with the modern view taken by
the majority of courts in this country
as to the admissibility of the expert
opinion of a psychologist, it is out
of step with the plain implication of
our earlier cases.” Ibid at 188.

The Psychiatric Debate

Even mental health experts do not
agree what constitutes a mental or
psychiatric disorder. Mental has to

do with the mind. Disorder may be
a euphemism for disease. Minds,
unlike brains, are not biological. In a
literal sense, minds cannot be afflicted by diseases.
The
American
Psychiatric
Association (APA) publishes the
Diagnostic and Statistical Manual of
Mental Disorders (DSM). The APA
is a physician-oriented group. It
claims to be “atheoretical” about
the causes of mental disorders.
Mental health professionals cannot
agree on the causes of mental disorders or how to best alleviate them.
Various editions of the DSM have
moved between the behavioral and
the psychobiological ends of the
spectrum. The issue is critical as
professionals strive to understand
if there is an underlying organic
dysfunction behind certain human
behaviors. In the DSM-V, the pendulum is swinging back towards a
biological root. To paraphrase one
writer, the boundaries between normal and pathological are complex
and contentious. Psychol Med 2010
Nov. 40(11) 1759
There are generally two types of
professionals that treat clients with
mental health issues: psychiatrists
and psychologists. Psychiatrists are
medical doctors. After receiving
their bachelor ’s degrees, they complete a four-year medical degree.
They then spend four years as
interns and residents, generally in
psychiatric hospitals. They learn by
doing. Psychiatrists, being physicians, may prescribe drugs.
Doctors of psychology have a
Ph.D. or a Psy.D. They earn master ’s and doctorate degrees. They
intern and have post-doctorate
training. Typically, this involves
five years of graduate training
in psychotherapy, psychological
research, and personality assess-

ments. In order to be licensed, psychologists have to pass a national
exam. Psychologists can prescribe
medications in only a few states,
and only after receiving psychotropic medication training.

The Legislative Remedy

The cases where testimony regarding a litigant’s mental health might
be necessary continued to be an
ever-expanding universe. A criminal
case might involve issues of insanity, competency or delinquency. For
civil cases, emotional trauma may
be at issue. There was a whole universe of personal injury damages,
such as psychological injury, pain
and suffering, loss of consortium,
social incapacity, and reduction in
the enjoyment of life. Damages may
include the extent of mental incapacity arising from a personal injury, or perhaps Post-Traumatic Stress
Disorder (PTSD) resulting from a
non-physical event, such as witnessing a car injury or other catastrophe.
Mental capacity was paramount in
challenges to wills and in guardianship proceedings. Psychological
testimony was also used in family
cases which considered fault-based
divorce (insanity) and child custody
disputes. Tort damages may include
claims of infliction of emotional distress, either intentionally or negligently, even if there was no physical
impact if the plaintiff was within the
Zone of Danger, if the plaintiff was
particularly vulnerable, or if the
defendant’s conduct was extreme.
New theories of psychic injuries
are constantly developed in cases
as diverse as suing cults for “brainwashing” and in conjunction with
trauma to the body and the nervous
system. Even Catholic Courts recognized the value of psychologi-
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cal testimony for annulments when
grounds are raised such as insufficient use of reason (Canon 1095,
10) or psychic-natured incapacity to
assume marital obligations (Canon
1095, 30).
The Association of Practicing
Psychologists of Montgomery and
Prince George’s Counties was in a
quandary. By 1976, their members
were excluded from Maryland courtrooms. Even when they acted as primary mental health care providers
for patients, they could not testify on
behalf of their patients. Trial attorneys and their clients were forced
to engage psychiatrists to testify as
experts on cases where the treating
doctor was a psychologist. The professional who knew the patient best
could not testify. The hired expert
did not have much familiarity with
the patient, and it resulted in duplicative charges.
The Association wanted to act.
But how? Their advisors recom26
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mended looking for the right “test
case.” Their intention was to wait
for another case wherein a psychologist was precluded from testifying. They would then file an
amicus brief on appeal to try and
convince the Court of Appeals to
reverse itself on Williams and its
progeny. This strategy required convincing the Court to completely
change direction on an entire succession of cases. It could take years.
An adverse ruling would mean
the Court simply digging deeper
into its position. Another approach
would be for someone to publish
an academic paper on the topic.
The hope was that a litigant would
present the paper to the court who,
in turn, would adopt its reasoning.
Dr. Donald Bersoff, a psychologist
and professor at the University of
Maryland School of Law, was writing such an academic paper.
There was, however, another
approach to effectuate change. The
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Court of Appeals left an opening
for legislative action in Williams.
State law was silent as to who could
testify at administrative hearings.
But it provided that examinations to
determine possible defective delinquency be conducted by at least
three persons, a medical physician,
a psychiatrist and a psychologist.
Thus, medical doctors played the
dominant role under the statute in
the diagnosis of defective delinquency. The statute also provided
that if the State initiated the proceedings, the person who was the
subject of the proceedings was entitled to be examined by a psychiatrist of his own choice, the costs of
which were paid by the State.
The Williams court went on to say
“the psychiatrist selected by appellee was the only expert in that field
to testify. Sheer logic ... should indicate that the Legislature would not
have provided for a psychiatrist to
testify on behalf of the inmate had

it not intended that a medical expert
likewise appear in court as a state
witness on the issue of defective
delinquency, and had it not viewed
the question of defective delinquency as primarily a medical problem.”
Op cit at 187.
The Association of Practicing
Psychologists of Montgomery and
Prince George’s Counties met on
February 8, 1977 to discuss strategies. Although the test case legal
strategy was discussed, Members
viewed legislation as the best remedy for the ailment. If successful, it
would be quicker, and the outcome
would be certain.
The Association’s legislative committee was chaired by Dr. Anita O.
Solomon. The committee had the
support of Delegate Ida Ruben and
State Senator Lawrence Levitan,
both of Montgomery County. An
initial question was whether the
law should be inserted into the MD
Health Article or into the MD Courts
and Judicial Proceedings Article?
Given the wide variety of subjects
upon which psychologists might
testify, the Courts Article seemed
to be a better fit. The legislation,
if passed into law and signed by
Acting Governor Blair Lee III, would
be placed under the code section
governing witnesses.
Identical bills, HB 1750 and SB 948
were introduced in the 1977 session
of the General Assembly. They were
assigned to each chamber’s judiciary
committee. Hearings were held in
both houses. Initially, the legislatures viewed the bill as special interest legislation by a group of unqualified people. Testimony focused on
explaining how psychologists are
educated, what types of work they
did, and where they can assist the
trier of fact by testifying on subjects

such as interpretations of tests not
performed by psychiatrists.
Psychologists were afraid that a
turf war would erupt between them
and psychiatrists who were enjoying the exclusive right to testify as
experts in court. That did not occur.
Dr. Jonas Rappeport, M.D., the
Chief Medical Officer of the Medical
Service of the Supreme Bench of
Baltimore, filed the only opposition.
No psychiatric professional group
opposed the bill.
Despite this, the bill received an
unfavorable report. The judiciary
committees agreed to study the issue
during the interim between sessions.
After studies by the committees,
the psychologist as expert witness
bill was re-introduced in the 1978
legislative session. State Senator
Melvin Steinberg, Vice Chair of the
Senate Judicial Proceedings committee, became its new chief sponsor.
Senate Bill 643 added the proviso
that it only applied to psychologists licensed under the Maryland
Psychologists Act.
Maryland Assistant Attorney
General Judson Garrett, counsel
to the General Assembly, wrote
Senator Steinberg to discuss the
interplay of the bill with Md. Article
59 relating to mental hygiene. The
letter acknowledged the Maryland
Courts’ minority position on psychological
expert
testimony.
Mr. Garrett described the bill as
a “somewhat novel approach” in
that no other statute generally designates anyone as an expert for
trial purposes. He found the Senate
Bill to be constitutionally permissible and only proposed changes
to clarify that psychologists had to
be individually qualified as experts
by judges. The statute would not
make all psychologists automati-

cally qualified. The Bill passed in
the 1978 legislative session and was
signed into law by Acting Governor
Blair Lee III.
The Maryland Courts and Judicial
Proceeds Article § 9-120 is brief; its
one sentence overturns an entire
line of cases. The new law completely changed how the legislature instructed the judiciary to view
psychologists.
CJP
Article
§9-120
reads:
“Notwithstanding any other provision of law, a psychologist licensed
under the “Maryland Psychologists
Act” and qualified as an expert witness may testify on ultimate issues,
including insanity, competency to
stand trial, and matters within the
scope of that psychologist’s special
knowledge, in any case in any court
or in any administrative hearing.”
Maryland judges now had the
freedom to voir dire psychologists who are proffered as expert
witnesses and to qualify them.
Litigants had more options as to
which professionals they may use
on their behalf. Triers of fact had
the benefit of more opinions upon
which they can base informed verdicts. Maryland joined the majority
of states in recognizing psychologists, whose time in the courtroom
had come.
Mr. Vogel, a practicing attorney in
Maryland and Washington, D.C., focuses
in the areas of arbitration, mediation,
business law, real estate, and construction litigation. He dedicates this article
to the memory of Irene S. Vogel, Ph.D.
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PROGRESS:
Looking

Backward and
Forward After
20 Years
By Dave Pantzer

“How do you know where you’re going unless
you know where you’ve been?” Judge Harry
C. Storm posed this rhetorical question when
introducing his review of MSBA’s history at the
beginning of his year as MSBA President. As the
People’s Law Library website turns 20-years-old,
it seems wise to remember where we came from,
and to mine our historical record for the lessons
we might otherwise lose.
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People’s Law is a free, plain-language public legal information and
referral website geared to the needs
of Maryland’s self-represented litigants. For nearly 10 years, People’s
Law has been maintained by the
Maryland State Law Library, and is
publically available at www.peopleslaw.org. In the library’s most recent
fiscal year, People’s Law served just
over 2.1 million pageviews to users
throughout Maryland, the United
States, and the world.
But though its mission has always
been to use new technology to increase
access to justice for Marylanders, for
the first half of its existence, People’s
Law did not live in a library, the
judicial branch, or even the government. The site was developed at a law
school, and was supported by funders
and providers of civil legal services
before finding the home that now
seems so fitting.

Law School Origins

If necessity is the mother of invention, academic institutions often feature strongly in the birth process. In
the mid-1990s, the Administrative
Office of the Courts made grants to
Maryland’s two law schools to pilot
a program designed to help self-represented litigants in domestic cases.
The University of Maryland created
the Assisted Pro Se Clinic, in which
Richard Granat, Michael Millemann,
and Natalie Gilfrich led a team of clinical law students in assisting litigants
in person within courthouses.
When Granat saw the volume of
cases, and saw that many people had
relatively straightforward problems
that could be successfully navigated
with clear legal information, he was
inspired to use emerging technology
to create an online library of infor30
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mation to, where appropriate, help
people help themselves.
In 1995, UM received a grant from
the Abell Foundation, to create a website that included family law forms and
explanations (the new domestic relations forms were among the first content
on People’s Law). In the grant application, UM stated that, if successful, such
a project would likely have application
in other areas of the law, including
landlord-tenant law, educational disability law, and elder law. People’s Law
launched in December 1996.
Though People’s Law was launched
with a focus on family law, as early
as April 1997, the front page of the
site stated, “The Library covers many
areas of the law that affect people in
their daily lives from family law to
consumer law to landlord/tenant law.
In some sections of the Library, legal
forms can now be completed on-line
and come with detailed instructions
on how to use them.”

April 15, 1997

Starting People’s Law entailed risk
– could unknown technology successfully fill in gaps in the justice system?
If so, which gaps were best suited to
the medium of a website? A law clinic
provided an ideal incubation. The students brought energy to the endeavor
and gained experience that could be
used to determine which content was
appropriate.
However, the law clinic could not
provide the site with a long-term
home. Law clinics may not always
have the stable funding or the personnel required to support a venture in
the long term. When initial funding
ran out, Granat continued to maintain
PLL as a volunteer and sought other
funding. So began the transition of
People’s Law to its next home.
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Maturing the Site –
Maryland’s “Legal Services”
Community

In 1998, the Maryland Legal Services
Corporation (MLSC) received a grant
from the Open Society Institute (OSI)
to create an entity called Maryland
Legal Assistance Network (MLAN).
MLAN was created to work toward
several goals, one of which was the
further development of the People’s
Law Library. Robert Rhudy, then
executive director of MLSC, hired
Ayn Crawley to manage MLAN, and
Crawley became the leader of the
People’s Law Library.
By February 1999, People’s Law
went offline for technology updates
and content expansion. Civil Justice,
another Baltimore-based legal nonprofit, was hired to produce some of
the new content.

March 2, 1999

When the site came back online later
in 1999, it included the now characteristic list of topical subject areas.
Some of the topic areas primarily
aggregated links to other sites, while
others contained significant content
on the site.
Starting in 2000, People’s Law began
working with libraries and senior
centers to provide legal information
outreach. Eventually, computers were
placed in a variety of locations around
the state, to enable the public to access
free legal information.

June 14, 2000

Crawley envisioned People’s Law as
an integrated approach to legal services for low and moderate income
people, helping people understand
their possible remedies, and providing
diagnostic tools to help them evaluate

their likelihood of success in going to
court. For people with no alternative,
the site provided a level of information and guidance that was better than
nothing. For those deciding whether
or not to represent themselves, the
site included tools and assessments
designed to objectively warn people
of the risks and challenges, and help
people make an informed decision.
The scope of content continued to
grow at this time as well. Crawley
worked with committees to conceptualize new content, which was written by a mixture of attorneys and
law students.
Throughout this time, Crawley
and Rhudy considered future funding for the project. The original OSI
funding lasted through mid-2001.
The following year, the Legal Aid
Bureau of Maryland received a twoyear technology grant from the
Legal Services Corporation (LSC), a
national funder of civil legal services. The grant, designed to use the
Internet to help self-represented litigants, was submitted as a partnership between Maryland Legal Aid
and MLAN, with the involvement of
Maryland Volunteer Lawyers Service,
the Women’s Law Center of Maryland
and the Chicago-Kent law school.
As the LSC grant period wound
down, People’s Law found itself in need
of a home once again. In August 2004,
the Maryland Legal Assistance Network
was transferred from the Maryland
Legal Services Corporation to the Legal
Aid Bureau, and Crawley remained the
primary leader of the project.
Crawley was nationally recognized in 2005, receiving the American
Association of Law Libraries Public
Access to Government Information
award for her work with the People’s
Law Library. This award recognizes
“persons or organizations that have

made significant contributions to protect and promote greater public access
to government information.”

February 4, 2005

By 2007, the funding previously
secured for MLAN was exhausted.
During this transition, the Legal Aid
Bureau voluntarily continued to support MLAN’s projects, including
People’s Law. However, because the
mission of Legal Aid was geared more
toward providing full-service advocacy to individual clients rather than
to maintaining general legal information, they continued to seek a permanent home for the site.

An Institutional Home –
Maryland State Law Library

The leading candidate was the
Maryland State Law Library (MSLL),
which had long been involved in
the shaping and promotion of the
information on People’s Law. A courtrelated agency of the Maryland judiciary, MSLL was a historically stable
institutional leader in gathering, synthesizing, and providing legal information, and made an ideal location
for the project. Later that year, Legal
Aid transferred People’s Law to the
library, where it has remained since.
The agreement making the transfer
was signed in November 2007, by
Wilhelm Joseph, Executive Director of
the Legal Aid Bureau and then Chief
Judge Robert Bell of the Maryland
Court of Appeals. The document
stated that People’s Law “is an integral piece of Maryland’s system for
delivery of legal information and services to the State’s low- and moderate-income residents,” and that “the
goals and objectives of PLL are best
achieved if it is placed in an environ-

ment focused on knowledge management that could maximize its potential
value to low- and moderate-income
Maryland residents.”
Chief Judge Bell had long been
a supporter of the site. Indeed, as
he approached retirement, the Chief
Judge wrote a personal reflection on
the achievements in his time as chief
judge. His reflection, published in the
Judges Journal, discussed the barriers confronting court litigants, and
the role of People’s Law in providing
access to justice.
After taking on People’s Law,
the State Law Library hired a web
content coordinator. The first longterm web content coordinator was
Michael Craven, trained as both a
lawyer and a librarian. Craven solidified the technology behind the site,
removing duplicative content and
bringing content that had been interlaced on two servers into a single
repository. Working closely with an
advisory panel called the Content
Advisory Committee, Craven reorganized and refocused the effort, targeting for development primarily content
addressing topics that relate to civil
cases most frequently involving selfrepresented parties in state courts.
In reorganizing and rebuilding
the site, Craven used an open source
content management system called
Drupal. With a database structure, the
Drupal system required more technical insight than some prior versions, but allowed for multiple login
accounts, and a modern editorial
workflow. This theoretically enabled
different people to manage different
content regions on the site, though
most of the actual updating was still
done by Craven and others at the
State Law Library, with offline input
from volunteers and members of the
Content Advisory Committee.
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December 30, 2010

Initially, Craven used a Drupal implementation called DLAW (Drupal
for Legal Aid Websites) that had
been developed by Urban Insight.
Eventually, he developed his own
implementation, based on the DLAW
version.
In 2011, People’s Law won two
more awards. In July, the American
Association of Law Libraries awarded
People’s Law with the Innovation in
Technology award, and in December,
the Maryland Legal Services
Corporation gave the site the Herbert
S. Garten Public Citizen award.
When Craven took another position in 2013, the State Law Library
hired Dave Pantzer, a Maryland lawyer with an information technology
background. Pantzer’s primary focus
has been to build on People’s Law’s
existing relationships within the legal
32
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community, and to develop new relationships with law schools and colleges, Bar Associations, government
agencies, courthouse personnel, legal
services organizations, public libraries, and the private bar.
In 2013, the Pro Bono Resource
Center started promoting writing
and editing content on People’s Law
as a reportable form of pro bono service. The following year, the Office
of the Attorney General started promoting pro bono service to the site
for its attorneys. Law school clinics
have partnered with People’s Law
to serve the public and give students practical writing experiences,
and translation classes at Towson
University and the University of
Maryland have expanded the nonEnglish content.
People’s Law started offering training on writing about the law in plain
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English, and started tracking and
recognizing contributors. State Law
Library personnel travel throughout
the state, training courthouse staff and
public librarians about legal information resources, and how they can point
self-represented people to People’s
Law, law libraries, and other resources, and provide appropriate referrals
for legal help.
Pantzer oversaw a major technology upgrade in 2014. This upgrade
allowed the site to work smoothly on
smartphones and other mobile devices, which now account for over half of
the site’s use.
In 2015, the People’s Law Content
Advisory Committee was sunset as
part of a broad reorganization of
committees within the judiciary. That
same year, the library started the
“People’s Law Fellows” program,
hiring 2-3 law students or recent
graduates annually, to assist with
research and writing.

The More Things Change…

People’s Law has travelled a winding road. The site was born in a law
clinic, raised by a state legal services funder, supported by the state’s
primary provider of civil legal aid,
and now resides in the doubly neutral environment of the judiciary’s
flagship law library. Even the web
address has been through .com, .info,
and .org extensions. The funding of
People’s Law reflects the maturing
process of a successful project, from
grants to institutional budgeting.
Still today, the strength of People’s
Law lies in the diversity of its contributors, who come from every part
of the legal community. Students
have also remained important to
the project, from the beginnings at
UM Law, through the MLAN years,

and more recently, as clinical law
students, translation students, and
People’s Law fellows have contributed to the site.
Other themes emerge as common threads across the site’s history.
Looking back, Richard Granat reflects,
“The original vision was that the people own the law, not the lawyers, and
to facilitate access to the legal system
people need to know and understand
what the law is. Self-representation is
also a constitutional right, so the idea
of the Library was to facilitate selfrepresentation when appropriate.”
Ayn Crawley echoes a similar theme,
pointing out that every person has a
right to the legal system. Her vision
of People’s Law as an integrated toolkit aimed to challenge a legacy of
legal complexity, and move toward
the goal that individuals would have
real access to the courts.

So, What’s on the Horizon?

As People’s Law passes the 20-year
mark, it is gearing up for several
future opportunities.
First, in order to grow its non-English content, People’s Law is integrating state-of-the-art translation memory and support. This technology
will flag small units of source text as
they change, prompting volunteers
to retranslate just those units, and
providing a variety of tools to make
the work easier.
Second, as new innovations
emerge in the practice of law, the
demand for clear, reliable legal information will grow. Limited scope
practice, long an option in Maryland,
has recently been bolstered by new
rules allowing lawyers to make limited appearances. As lawyers and
clients carefully craft task-sharing
arrangements, clients need practical
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information to support them.
Finally, People’s Law has an
opportunity to provide leadership in
the area of public legal information.
Many organizations provide a narrow band of information, advice, or
representation, tailored to a specific
topic or audience. Two challenges
emerge. First, when many organizations provide similar content, the
time and money spent updating and
translating duplicative text is wasted.
Second, legal needs often come in
clusters. Seemingly unrelated issues
like divorce, eviction, support, bankruptcy, debt, and small claims may
involve multiple courts and multiple
sources of legal help. A client may
find that no one source of help fully
addresses their needs.
Both of these information challenges (coordinating the sharing of similar content across institutions; and
organizing and promoting diverse

content from many institutions) are
best served by a trusted partner that
is understood to be neutral. And
it is here that libraries are directly
within their sphere of competence,
and perhaps why People’s Law was
always called a library, and, after
many stops, came to rest in a library.
Naming the site in the early days
of the web, Granat envisioned a
future in which all physical libraries would have a virtual dimension. Twenty years on, the People’s
Law Library continues to work with
the whole community to develop
clear information that helps the public understand options and make
informed decisions.

Mr. Pantzer is People’s Law Web Content
Coordinator for the Maryland State Law
Library.
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INTEGRATION
IN A
POST-BROWN
WORLD:
A CONVERSATION WITH
JUDGE MARCELLA HOLLAND
By Jennifer L. Kent
and Christy A. Fisher

On May 17, 1954, when the
United State Supreme Court
unanimously struck down
segregation in public schools
in Brown v. Board of Education,
Justice Earl Warren’s holding
rang across the land: “[I]n
the field of public education,
the doctrine of “separate but
equal” has no place. Separate
educational facilities are
inherently unequal.”

34
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Judge Marcella Holland was only
7-years-old when the Supreme Court
decided Brown, but she still remembers the joy it sparked in the African
American community in Howard
County where she grew up. Brown
was the culmination of decades of
legal battles led by the NAACP against
public school segregation in Maryland
and other Jim Crow states, many of
which were still being litigated in
Maryland state and federal courts at
the time. “People were excited,” she
recalls, remembering the celebrations
in the Full Gospel Tabernacle church
where her father and civil rights activist, the late Reverend John Holland,
was pastor.
Judge Holland, who would one
day go on to become Maryland’s first
female black administrative judge,
started her secondary school career
by breaking down another barrier.
She became the first black student
to attend Glenelg High School in
Glenelg, Maryland, and one of the
first black students to participate in
the integration of Howard County’s
segregated school system.
However, the road to the end of
de jure public school segregation in
Howard County, and in Maryland,
was long and arduous. Although
Brown had held segregation in public schools unconstitutional, it was
silent on how, or when, desegregation
should occur. So, on June 19, 1954,
African American educational leaders in Maryland convened at Morgan
State University to discuss the ways
they could work with state and local
school boards towards full integration.
The conference released five “assumptions” necessary for the full realization
of Brown: each school board would
adopt an official policy of integration;
African Americans would be part of
committees working toward integra36
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Judge Marcella Holland

tion; specific plans would be made for
both black and white teachers, administrators, and pupils for integrated
schools; and each county would work
towards enlisting the cooperation of
the larger community to promote integration. The result of the conference
was largely ignored by the state, and
most local governments.
Instead, Maryland’s State Board
of Education asked the Attorney
General, Edward B. Rollins, for guidance on how to proceed. Noting that
segregation was law in Maryland,
Rollins advised that desegregation
could not take place until the Supreme
Court issued a final ruling. Finally,
over a year after Brown was originally decided, on May 31, 1955, Justice
Earl Warren issued Brown’s infamous
follow-up edict, ordering that integration should occur “with all deliberate
speed,” but leaving the details up to
each jurisdiction. Some, like Baltimore
City and Montgomery County, had
already started working towards
the implementation of Brown. For
other jurisdictions, especially those
in southern Maryland, it would take
over a decade, protracted protests,
and federal oversight for desegregation to occur.
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Back then, Howard County was a
rural farming community. Its public
schools had been segregated since
the 19th century. There were only six
all-black schools for approximately
1,000 black students, and high school
had only been available to black students since 1935. Parts of the county
continued to host KKK activity, while
segregationist George Wallace carried
Howard County in the 1964 democratic presidential primary. But economics still played a role in day-to-day
interactions. “People needed to make
money,” explains Judge Holland. So
although she couldn’t go into Hecht’s
and the larger department stores, she
could purchase candy along with
white customers in the white-owned
general store down the street from
her house. Her family purchased cars
from white car dealerships. And she
liked her neighbors. When she was
younger, she would play with the
Robb boy, the son of the white family
who lived up the hill. As she describes
it, “[o]ur relationship with the Robb
family was neighborly and friendly,
especially between the mothers. They
were friends before, during, and after
integration.”
In 1956, under pressure from the
NAACP and others, Howard County’s
three-member school board adopted
a plan of “voluntary integration” to
begin during the 1956-57 school year.
The plan allowed the county’s all-black
schools to remain open. Black children
in grades one to five were permitted
to attend white schools, but prior to
doing so, the students had to appear
with their parents before the school
board to formally request a transfer.
In each subsequent year, one grade of
black students would then be allowed
to request transfers to white schools,
starting with sixth-graders in 1957
and ending with seniors in 1963. The

school board failed to address integration of the school bussing program;
the dilemma of finding transportation
to the newly integrated schools was
left with the black families.
In 1958, Judge Holland was
12-years-old. She was a brand new
alumnus of Cooksville Elementary,
an all-black, five-room school in the
western end of the county. Cooksville
Elementary, which she describes as
a “small school,” had once been the
county’s only all-black high school.
Judge Holland’s two brothers had
gone to high school there. In hindsight, Judge Holland says she understood that the all-black schools were
underfunded and under-resourced
during segregation. But, “I had tough
teachers. I had a good foundation.”
And “[t]here was a real community
feel to the school[,]” she recalls, “and
that was missing once integration
came. When we were all together . . .
it was truly a village raising you.”
As Judge Holland prepared to enter
sixth grade, which in Howard County
was then part of high school, her parents decided to send her to the all-white
Glenelg High School. The decision was
a matter of both principle and practicality. Harriet Tubman High School, the
all-black high school, was a 45-minute
ride away. Glenelg, in contrast, was only
five miles away. If Judge Holland fell
ill or got hurt, her parents could easily
retrieve her. Plus, Reverend Holland, a
leader in the Howard County NAACP,
felt his daughter had every right to
attend to Glenelg.
Although she was able to register for
Glenelg, “the hitch,” she recalls, “was
the bus.” One of the ways the school
board “made it difficult” for black students to attend all-white schools was
by limiting their access to transportation to those schools. Only after her
father and other NAACP members

met with the School Superintendent
was Judge Holland permitted to ride
the school bus.
On his daughter’s first day at
Glenelg, Reverend Holland stayed
home to ensure his daughter got on
the bus without incident. Boarding the
bus, she remembers that the “kids kind
of looked at me.” But she waved, and
some of the kids waved back. Initially,
at lunch, she sat alone. Eventually a
little girl named Roberta joined her,
and she would go on to become one
of her closest friends.
But there were children who didn’t
know her and didn’t care to. Judge
Holland would get “looks” and “the
N-word would slip out.” After a few
months at the school, she started to
defend herself, normally retorting,
“My daddy’s gonna call your daddy!”
But when she went to her father, he
would tell her, “Look, you have to
learn how to ignore people.”
Reverend Holland was experienced
with learning how to disregard racism. A freedom rider and President
of the Howard County NAACP, he
worked closely with civil rights leaders
Dr. Lillie Mae Caroll Jackson and her
daughter, Juanita Jackson Mitchell, on
the ongoing struggle to end the oppressive regime of Jim Crow. Brown had not
ended segregation in public accommodations. And even in the arena of
public education, many school districts
interpreted “all deliberate speed” to
mean deliberate inaction.
For instance, an invitation for
Glenelg’s band to march in a parade
in Ocean City when she was about 14
stands out in Judge Holland’s memory as one of the lowlights of the racial
tension of that period. Judge Holland
was a coronet player in the Glenelg
marching band. A few years into her
attendance at Glenelg, the band director approached Judge Holland’s par-

ents about the Ocean City trip. He
explained that Judge Holland would
be welcome to join the band in their
journey to Ocean City, but the band
members would be spending the
night. He was concerned that Judge
Holland might be barred from the
all-white hotel. He was also worried
that she might be hassled and not
warmly welcomed on the streets or
boardwalk. Desegregation had not yet
reached beaches and the hotels, particularly those in Ocean City and the
Eastern Shore.
Judge Holland’s family could have
tried to find accommodations for their
14-year-old daughter through what she
described as the “Green Book.” The
Green Book, formally titled The Negro
Motorist Green Book, was an annual
guidebook, little known outside of the
African American community, published from 1936 to 1966. By some
accounts, the Green Book became “the
bible of black travel during Jim Crow,”
and assisted black travelers in finding
lodging, businesses, and gas stations
that would serve them along the road.
In fact, Reverend Holland and other
freedom riders had used when they
travelled through the South.
In the end, however, Judge
Holland’s parents, at her mother’s
urging, decided not to send her to
Ocean City, which had a reputation
amongst the African American community for being hostile towards
African Americans. Judge Holland
and her family understood the potentially racist environment that she
would encounter: “We were always
told that we weren’t wanted there.”
So there was much work still to be
done. In addition to the many court
battles, students from the NAACP
and other organizations held demonstrations and sit-ins throughout
the state. Sometimes, like at the pro-
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tests in Princess Anne in February
1964, police officers would set dogs
on the protestors. Other times, they
might simply be spat upon by white
hecklers.
So, starting in about ninth grade,
Judge Holland was a part of the
Youth NAACP. She worked with
Michael Mitchell, who would go on
to become a State Senator and who
was son of the civil rights activists
Clarence M. Mitchell, Jr., for whom
the Baltimore City Courthouse was
later named, and Juanita Jackson
Mitchell, the first African American
woman to practice law in Maryland.
The Youth NAACP and other civil
rights groups led by students made
38
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significant strides in integrating
Baltimore’s public places in the late
1950s. In January of 1955, a group of
Morgan State students, demanding
that African-Americans be served,
led a sit-in at the lunch counter of
the Read’s drugstore, then located at
Howard and Lexington Streets. That
sit-in, which occurred five years
before the more famous Greensboro,
North Carolina, lunch counter protests, precipitated the integration
of Read’s retail chain and their 37
Baltimore-area lunch counters.
Judge Holland’s colleagues on the
bench were also active in the civil
rights movement. Most famously,
former Chief Judge Robert M. Bell,
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Court of Appeals of Maryland, participated in a sit-in on June 17,
1960, with a group of students at
Hooper ’s Restaurant of downtown
Baltimore. When the students were
refused service and asked to leave,
they refused and were subsequently arrested and convicted of criminal trespass. Initially represented
by Thurgood Marshall and Juanita
Jackson Mitchell, Chief Judge Bell
and 12 other students challenged
their convictions, losing before the
Maryland Court of Appeals, and
eventually taking the case to the
United States Supreme Court. In
the case bearing his name, Bell v.
Maryland (1964), the Supreme Court

declined to address whether the
Maryland’s trespassing laws could
be used to exclude blacks from
public accommodations because,
while the litigation was pending,
the Maryland General Assembly
had passed new laws addressing
public accommodation, which gave
Chief Judge Bell “a right to be
served in Hooper ’s restaurant, and
make unlawful conduct like that
of Hooper ’s president and hostess
in refusing them service because
of their race.” Bell, 378 U.S. at 228.
The Court went on, “it is clear from
these enactments that petitioners’
conduct in entering or crossing
over the premises of Hooper ’s restaurant after being notified not to
do so because of their race would
not be a crime today; on the contrary, the law of Baltimore and
of Maryland now vindicates their
conduct and recognizes it as the
exercise of a right, directing the
law’s prohibition not at them but
at the restaurant owner or manager
who seeks to deny them service
because of their race.” Id. at 230.
The case was thus remanded for
the Maryland courts to determine
whether or not the new law nullified the students’ convictions. Id. at
241. Eventually, Chief Judge Bell’s
conviction was reversed on April
9, 1965, and all of the students were
cleared of the charges.
It was against this backdrop that
Judge Holland herself attended civil
rights trainings. After attending one
training on sit-ins, she laughingly
admits that she was not well suited
for the sit-ins because when she
heard that, at the sit-ins, “people
may spit at you, may yell at you…,”
her reaction was akin to any other
teenager: “‘I don’t want anybody
spitting at me!’” Even in the context

of a non-violent protest, she knew
she might have spit back. However,
she explains that the lessons of the
civil rights movement, taught to
her by her parents, are what gave
her the skills to navigate Glenelg.
“I kind of grew up on the Martin
Luther King adage of nonviolence
and of collaboration and cooperation – that you look at person not
for their color, but their content,”
she explains. “I was raised to not
judge a book by its cover, so I’d get
to know people.”
Judge Holland acknowledges
that all-black schools and historically black colleges and universities offered social opportunities that
she did not have at Glenelg High,
which was something she missed at
the time. So, church, Youth NAACP,
and extended family gatherings with
cousins who still attended segregated schools in Maryland and those
from other states were essential for
her to socialize with other African
Americans.
Additionally, in contrast to
Cooksville, Glenelg lacked black
administrators and black teachers. This
was typical of newly integrated schools
at the time. Part of the problem was
geography – Judge Holland explains
that black teachers were resistant to
commute to far away newly integrated
schools. However, many black teachers couldn’t get hired by the all-white
schools. Additionally, black administrators of all-black schools could not
get the same position once integration
came, resulting in more NAACP lawsuits and court ordered promotions.
As Judge Holland states, “that was a
barrier that had to come down.” The
black schools also offered a community
support that she felt missing from her
Glenelg experience and, crucially, the
guidance that she received from the

school counselor was tailored more to
her race rather than her academic abilities. Although she was on the Honor
Roll for at least the last two to three
years of high school and President of
the school’s chapter of the National
Honor Society one year, Judge Holland
was advised to go to business school
instead of college, because “she was
not college material.”
By the time Judge Holland graduated, there were about 100 black students at Glenelg. In 1965, the Howard
County School officially ended de jure
public school segregation. And on
November 15, 2012, Howard County’s
Board of Education officially apologized for its role in slowing the desegregation in Howard County’s Public
Schools – one of the few school districts in the nation to do so.
Judge Holland recalls her role
in desegregation at Glenelg with a
vitality that belies her recent retirement from the bench, on November
30, 2013, and shows that the teenage
girl with the tenacity to encounter
racist policies head-on is still very
much a part of her. Her reflections
on her personal role in the desegregation of Maryland schools, however, are tinged with pessimism at
the current state of affairs.
“We’ve gotten back to segregation now because of housing,” she
sighs, explaining that, “basically our
schools in the city are segregated
now… because people send their
children where they live. If we keep
people segregated in housing, we’ll
have segregated schools.”
Ms. Kent is an attorney at the Law
Offices of Joshua M. Ambush, LLC. She
may be reached at jkent@ambushlaw.
com. Ms. Fisher is a litigator with the
Annapolis firm Bonner, Kiernan, Trebach,
& Crociata, LLP. She may be reached at
cfisher@bonnerkiernan.com.
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A History of
Divorce in Maryland
Where It Started and
Where It Should Go
By Benjamin Schenker
Maryland’s origin as one of the first 13 colonies gives the state a shared legal
history with England that now is centuries old. Some things haven’t changed in
that time: for example, Maryland still designates most crimes as misdemeanors
despite the fact that some of those misdemeanors could give offenders more
than a decade in jail. Other areas of Maryland’s laws have seen dramatic changes,
such as the end of the death penalty.
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Family lawhas seen both ends of the
spectrum: significant changes in some
areas and none at all in others, making
its history and present-day implications well worth a closer look. The
changes and adaptations that have
occurred have generally been good;
this paper will look at some changes
(especially relating to divorce), and
try to express why it is important that
Maryland continue to evolve so that
the needs of Maryland families in the
21st century can best be met.

History of Divorce
in Maryland

The history of divorce in Maryland is
not notably different from that of the
other 12 original colonies. It is derived
from English common law – which,
in turn, was derived from biblical law
– where only the modern equivalent
of legal separation (“divorce a mensa
et thoro”) was available. Courson v.
Courson, 208 Md. 171, 185, 117 A.2d
850 (1955).
Until 1841, divorce was considered
purely a matter for the legislature.
Thomas v. Thomas, 294 Md. 605,
451 A.2d 1215 (1982), citing Crane v.
Meginnis, 1 G. & J. 4631829 WL 101119
(1829). It was not until 1841 that the legislature established absolute divorce
(“divorce a vincula matrimonii”) and
granted jurisdiction over such matters to the equity courts. In that bill,
the grounds for an absolute divorce
were impotence of either party, any
grounds that would make the divorce
void ab initio, adultery, and abandonment for greater than five years (but
the abandoning party must have lived
outside Maryland). Ch. 262 of the Acts
of 1841, found at http://aomol.msa.
maryland.gov/000001/000593/html/
am593--220.html.
In 1872, the legislature added a new
42
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ground: If the wife had had “illicit
carnal knowledge” with another man
before the marriage, and the husband
hadn’t known about such activity, the
husband was entitled to a divorce.
1872 Md. Laws 444. The time period
for abandonment, additionally, was
reduced from five years to three. Id.
Furthermore, the courts were entitled
to prohibit the party at fault from marrying during the lifetime of the other
spouse, if the ground was either adultery or abandonment. Id.
The next major change came nearly
seventy years later, when the legislature not only removed the ground of
“illicit carnal knowledge” and amended abandonment policies to permit
actions where the abandoning spouse
lived inside the state, but also added
a ground for voluntary separation
of at least five years. 1939 Md. Laws
1133. The requirements of voluntary
separation, however, needed the separation to be, “beyond any reasonable expectation of reconciliation.” Id.
(Some sources have called this the
original “mutual consent,” and have
noted it was favorable because the
other grounds for divorce proved difficult to pursue in Maryland.) 1 Val. U.
L. Rev. 93, at 96, 1966-1967.
Two years later came another
ground, that of incurable insanity.
1941 Md. Laws 805. If one spouse was
determined, by two physicians, to be
permanently and incurably insane,
and had also been institutionalized for
at least three years in a mental hospital or similar facility, the other spouse
was entitled to a divorce. Id.
Later that decade came more changes for divorce grounds in Maryland.
The time period for abandonment was
shortened again, to just 18 months.
1949 Md. Laws 1270. Similarly, the
time required for voluntary separation was shortened from five years to
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three. Id. Also, the ground of incarceration was added, involving errant
spouses who had been convicted of a
felony, sentenced to more than three
years in prison, and actually served 18
months of that sentence. Id.
Jumping forward another thirty five
years, 1984 saw a recodification of the
family law, including divorce. 1984
Md. Laws 2066, et seq. Abandonment
was changed to desertion, and the
time period required to plead that
ground became shortened yet again,
to only one year. Id., at 2067. A more
definitive no-fault ground was added,
which required a two-year separation,
but regardless of the possibility of
reconciliation. Id.
Just before the turn of millennium,
the time required for voluntary separation became just one year. 1998 Md.
Laws 1872.
However, the most significant
change also was the most recent: the
addition of “mutual consent” in 2015.
2015 Md. Laws, Chap 353 (codified at
Md. Code Ann. Family Law §7-103(8)).
This ground applies to a married
couple who do not have any children
classified as minors, who have disposed of all questions of alimony and
property in a written agreement, and
who appear at a hearing before the
court. Id. It is important to note that this
came to Maryland more than 40 years
after California became the first state to
allow only no-fault divorce. 1969 Cal.
State 3313. It also came more than 40
years after the National Organization
for Women proposed model legislation
to reform divorce laws; one of the suggested grounds was mutual consent.
1 Women’s Rts. L. Rep. 16 1971-1974.
(For a comprehensive discussion of the
history of mutual consent, see Faith
Dornbrand, Liberalizing Marriage and
Divorce, Md. Bar Journal, Vol. 49, No. 2,
at 52 et seq.)

Overview of Current
Case Law

A review of the original grounds for
limited divorce shows that two of
them, adultery and desertion, remain
grounds for divorce to the current
day. (See Md. Code Ann. Family Law
§ 7-103) The ground based upon acts
causing a marriage to be void ab initio
was not removed, but instead was
modified to allow the courts to declare
the marriage void instead of requiring
a divorce. Md. Code Ann. Family Law
§§2-201, -202. The ground for “illicit
carnal knowledge” was removed. 1939
Md. Laws 1133. There are five grounds
that are different from the original:
insanity, incarceration, cruelty/excessively vicious conduct, voluntary separation, and mutual consent. (Id.)
Adultery is generally simple to
explain; it is considered to be voluntary
intercourse with a person other than
that person’s spouse. Flood v. Flood, 24
Md.App. 395, 330 A.2d 715 (1975).
To obtain an absolute divorce for
desertion, a party must show that
the desertion was deliberate and
final, continued for 12 uninterrupted
months and had no chance of reconciliation. Md. Code Ann. Family Law
§7-103(a)(2). An actual desertion may
not, however, be necessary. Under
the doctrine of constructive desertion,
when the acts of one spouse make it
“impossible for the other to continue
to live with the erring spouse without loss of [] health, or self-respect
or gives reasonable apprehension of
bodily injury[,]” the other spouse may
leave, and the errant spouse is considered the deserter. Deckman v. Deckman,
15 Md.App. 553, 292 A.2d 112 (1972).
This can include the loss of sex:
“permanent refusal of either [spouse]
to have sexual intercourse with the
other spouse, from no consideration
of health or other good reason, consti-

tutes…desertion, although the parties
continue to live in the same house.”
Ricketts v. Ricketts, 393 Md. 479, 903
A.2d 857 (2006) citing Mower v. Mower,
209 Md. 413, 417, 121 A.2d 185 (1956).
However, it has also been held that
having too great of an interest in sex
can also be grounds for constructive
desertion. Maranto v. Maranto, 192 Md.
214, 64 A.2d 144 (1949).
Cruelty seems rather self-explanatory; it has been defined as conduct
by either spouse, “which is calculated

to seriously impair the health or permanently destroy the happiness of
the other.” Attorney Grievance Com’n of
Maryland v. Kreamer, 387 Md. 503, 876
A.2d 79 (2005); Scheinin v. Scheinin, 200
Md. 282, 89 A.2d 609 (1952).
One important note to the above
grounds (excluding mutual consent
and voluntary separation), is that
there are defenses to them, recrimination and condonation. Md. Code Ann.
Family Law §7-103(b), (d).
Recrimination is similar to the
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“clean hands” doctrine, and denies
one spouse the ability to plead
grounds if that spouse is guilty of the
same conduct. Wallace v. Wallace, 290
Md. 265, 429 A.2d 232 (1981); Sami
v. Sami, 29 Md. App. 161, 347 A.2d
888 (1975). The purpose of this is to
require spouses going through a separation to, nonetheless, remain subject
to marital laws. Wallace v. Wallace, 290
Md. 265, 429 A.2d 232 (1981).
Condonation is a forgiveness, based
on the promise that the offense committed (or other offenses) won’t be
committed in the future. Moore v.
Moore, 36 Md. App. 696, 375 A.2d
37 (1977). Among other things, the
revival of sexual relations between
spouses can be evidence of condonation. Aronson v. Aronson, 115 Md.App.
78691 A.2d 785 (1997).
A review of the above grounds and
the requirements for them show two
common threads: time and sexual
relations. Adultery is centered upon
sex; a refusal to perform sex can be
considered constructive desertion;
and a resumption of sexual relations
can restart the waiting period for voluntary separation. Moreover, sex can
show condonation, or sex with a nonspouse can lead to recrimination. And
in all of the grounds, except for cruelty and mutual consent, there is a
time period associated for obtaining
a divorce.
People might ask why the grounds
for divorce have changed so little
in more than 160 years. That’s a fair
question. In Maryland, the state has
an “interest in divorce proceedings
[because of its] interest in the welfare of [] children and public morality.” O’Donnell v. O’Donnell, 203 Md.
105, 99 A.2d 741 (1953). Even though
marriage functions, in many ways,
as a contract between two parties,
marriage has been held to be a spe44
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cial contract in which the state can
intervene. See Lickle v. Boone, 187 Md.
579 at 583, 51 A.2d 162 (1947). This is
also because marriage is based “on
the theory that the public has a direct
interest in [marriage] as an institution
of transcendent importance to social
affairs.” John F. Fader II & Richard
J. Gilbert, Maryland Family Law 3-2
(Semmantha W. Chie et al. eds., 4th ed.
2006). Behr v. Behr, 182 Md. 422, 426, 30
A.2d 750 (1943).
The right to protect children (or
parens patriae) is at least 400 years old
and recognized nationally, in state
and federal courts. Given that, at least
one of the two interests mentioned
above seems absolutely legitimate.
(However, one might ask what good
it would do for a child to force his or
her parents to live together for a year
or longer, or to have one of the parents
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suffer from adultery or cruelty.)
The remaining interest, public
morality, is more complex.

Other Changes to
Family Law

It is important to note, while addressing public morality, that while
Maryland’s divorce law has not
changed dramatically from its common law roots, Maryland’s family
laws have changed drastically.
For example, not everybody who
can legally marry now could marry
when the laws were originally conceived. One such change involves
anti-miscegenation, or a prohibition
on interracial marriages. In 1661,
Maryland received the dubious
honor of becoming the first colony
to pass such a law. Peter Cumminos,

Race, Marriage, and Law: Brass Tacks,
http://www.thecrimson.com/article/1963/12/17/race-marriage-andlaw-pamerican-racism.
Another remarkable change was
the Civil Marriage Protection Act,
which was approved by referendum
on Nov. 6, 2012, and went into effect
on Jan. 1, 2013, giving same-sex couples the right to marry. Md. Code
§§2-201; 2-202.
Also, consider the role of ages in
family law.
By common law rule, if one of the
parties is younger than 7, the marriage
is totally void; if the male is older than
14 and the female older than 12, the
marriage is completely valid; and if
the male is between 7 and 14 or the
female between 7 and 12, the marriage
is voidable by either, and subject to
ratification when a spouse reached 12
or 14, as the case might be.
Picarella v. Picarella, 20 Md. App.
499, 508, 316 A.2d 826 (1974). (Note:
Amazingly enough, this case law
still stands.)

Current Problems

If one of the reasons that marriage is so
important to the state of Maryland is
because of its importance in maintaining public morality, we should realize
that what was considered moral when
the laws were created might be considered immoral now, and vice versa.
An interracial couple today should
not raise any eyebrows, for example,
but in the 17th century, the penalties
for such conduct were severe. A white
woman who sought to marry a black
slave would be enslaved, along with
their children. Cumminos, supra. At
common law, a 30-year old man would
be totally free to marry an 8-year-old,
and the marriage would be only voidable. The racism, misogyny, and – for

lack of a better word – pedophilia that
existed before the 17th century should
seem outrageous to most, if not all,
Marylanders today.
Furthermore, new issues have arisen regarding same-sex couples. The
issue of adultery, for example, is complex – when does adultery occur?
The Attorney General ruled in 2015
that same-sex sexual conduct could be
considered adultery, but that was only
an advisory ruling. 100 Op. Att’y Gen.
105 (Md. 2015).
Additionally, case law has established that a persistent pattern of
homosexual behavior on the part of
one spouse can establish the ground
of constructive desertion. Richardson
v. Richardson, 17 Md. App. 665, 304
A.2d 1 (1973). Could it not, then, be
constructive desertion if one spouse
in a same-sex marriage suddenly professed an interest in a member of the
opposite sex?
Thirdly, the importance of sex in
divorce statutes seems strange for
modern times. Adults generally have
the right to engage in whatever sexual conduct they wish, in private.
Lawrence v. Texas, 539 U.S. 558 (2003).
While some people can’t have sex;
others, including married people,
practice consensual non-monogamy.
Under Maryland law, a spouse who is
in a polyamorous relationship might
have his partner’s blessing to engage
in sexual activity with someone outside the marriage, but if the consenting spouse changes his or her mind, it
may be considered adultery.
Lastly, marriage in the 17th century
did not provide the benefits it does
today: there was no federal income
tax, there were not health insurers
to provide benefits to spouses, and
immigration was not as important
an issue. Some property rights were
important via marriage, and economic

factors might have been significant,
but marriage did not confer the same
rights that it does now.

Conclusion

The Court of Appeals has noted that
the ancient common law was discriminatory toward women. Conaway
v. Deane, 401 Md. 219, 250, 932 A.2d
571, 590 (2007). Maryland has taken a
step forward in reforming its divorce
laws by introducing mutual consent.
However, even if one accepts claims
that outdated notions concerning sex
and gender are no longer a concern, it
is important to remember that families
are not the same as they were 400, 300,
200, or even 100 years ago.
In 2016, increasing numbers of
children are raised by a single parent, same-sex parents, foster parents,
relatives, family friends, or in polyamorous families. One of the fundamental rights of parents is to “establish a home and bring up children.”
McDermott v. Dougherty, 385 Md. 320,
869 A.2d 751 (2005). Part of establishing a home can be determining the
members of one’s family, and sometimes, divorce is a necessary step in
that process. It need not be easy, but
it definitely should not be overly
cumbersome. Maryland divorce law
began with very conservative, religious roots. Over the course of several
centuries, as society has changed, so
has the law, although the two have not
changed at the same rate. The changes
have generally been good; however,
changes need to continue to best serve
modern Maryland families.
Mr. Schenker is an attorney in Rockville
focusing on LGBT and polyamorous
families, who mostly practices family law,
wills and trusts, and tax law. He may be
reached at ben@mdschenkerlaw.com
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WHAT YOU

“SAY” ON
SOCIAL MEDIA
MAY HAVE CONSEQUENCES

By Alvin I. Frederick and Erin A. Risch
We all tend to use social media and e-mail to convey immediate thoughts
and expressions. The immediacy of the medium leaves little time for sober
reflection so that the advantages of experience and judgment are minimized,
and the risk of a rash response is heightened. Often in conversation we
utter the phrase “on second thought…,” thereby ameliorating the effects of
a harmful or inappropriate “first thought.” The immediacy of conversation
at least comes with the ability to read and react, and to adjust our position.
Clarification, explanation and even apologies are at our disposal. Online postings or e-mail, however, often leaves us unaware that we have not considered
all the pertinent issues, or that our intentions are ambiguous or misunderstood.
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For example, one cannot discern
humor based upon tone of voice or
timing of delivery in an e-mail or text
message. Equally unfortunate, online
postings can last forever. Abraham
Lincoln would often write letters in
which he expressed his anger, disappointment, or violent disagreement.
Many times, however, he would file
those letters without ever hitting the
“send” button. The process of writing the letter provided him with the
opportunity of sober reflection and
reconsideration. If he wrote a second
letter, it was more balanced, clear and
definitive while being more polite and
diplomatic. Internet communications
seldom afford the opportunity for hitting the re-start button.
Consider a case in point. In a recent
decision, the Court of Appeals of
Maryland denied admission to the Bar
to an applicant for failing to disclose
a Petition to Violate Probation issued
after he completed his application.
The Court’s Opinion spent considerable time quoting the applicant’s
online statements in chat rooms, while
noting that its decision was not premised upon those statements.
In the Matter of the Application of
Otion Gjini to the Bar of Maryland,
in a divided (4-3) Opinion authored
by Judge Lynne Battaglia, and
filed on July 7, 2016, the Court of
Appeals rejected the recommendation of the Maryland State Board of
Law Examiners to admit Mr. Gjini to
the Maryland Bar. In his application,
Mr. Gjini had disclosed that he had
received a Probation before Judgment
(“PBJ”) on a charge of driving while
impaired within a year prior to his
application. However, Mr. Gjini did
not disclose on his application a prior
suspension of his driver’s license for
an alcohol-related offense for which
he had never been prosecuted.
48
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The member of the Character
Committee who interviewed Mr. Gjini
recommended that he not be admitted to the Bar primarily as a result of
the alcohol-related driving offenses;
however, he also indicated that he was
“concerned” with Mr. Gjini’s online
postings in which he used derogatory language and epithets about
women and African-Americans. After
Mr. Gjini’s Character Committee interview, but before his hearing before the
full Character Committee, he received
a Petition to Violate Probation with
a Show Cause Order based upon his
failure to complete an alcohol education course; however, he neither
advised the Character Committee of
this Petition, nor did he supplement
his Bar application as required. (Mr.
Gjini had taken an online, rather than
in-person, course.)
Mr. Gjini appeared before the District
Court on the Petition to Violate a week
before his hearing before the Character
Committee, and the Court found that
the online course which he had taken
did not satisfy the requirement of his
probation, and gave him 60 days to
take an acceptable course. Prior to
the Character Committee hearing, the
Chairman of the Committee researched
Mr. Gjini on the Maryland Judiciary
Case Search and discovered the
Petition to Violate Probation and Show
Cause Order. Accordingly, Mr. Gjini
was questioned rather extensively at
the Character Committee hearing with
regard to that Petition and his failure to
disclose it to the Committee at any time
prior to the hearing. It also appears
that there was significant testimony
and discussion about Mr. Gjini’s online
postings. Although the Character
Committee ultimately determined, in
a split decision, to recommend to the
State Board of Law Examiners that
Mr. Gjini be admitted, their findings
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quoted directly from his online statements, which the Committee found
to be “patently offensive” and “unsavory” (these statements included references to “hoes,” “bitch,” “pussie,” and
“gay shit.”), but which they believed
should not prevent him from practicing law. The majority of the Committee
also disagreed with the recommendation from the Committee member who
interviewed Mr. Gjini that Mr. Gjini’s
alcohol-related offenses were sufficient
to make him unfit to practice law.
The Chairman of the Character
Committee, however, strongly disagreed with the majority opinion to
recommend Mr. Gjini’s admission,
and his lengthy dissent is quoted for
more than four pages of the Court of
Appeals’ Opinion. Half of the Chair’s
dissent discussed Mr. Gjini’s online
postings, although he indicated that
as offensive as he found those postings to be, he was “equally concerned
about the State denying a citizen the
right to practice his profession based
upon his speech.” In conclusion, the
Committee Chairman indicated in his
dissent that Mr. Gjini’s online postings
were “just one factor” to be considered with regard to his application,
and that all factors, including his failure to report the PBJ and Show Cause
hearing or to supplement his application for admission, combined to lead
him to conclude that Mr. Gjini’s application should be denied.
The Character Committee’s recommendation that Mr. Gjini be admitted to practice law was considered
by the State Board of Law Examiners,
which held a hearing, after which the
Board unanimously recommended to
the Court of Appeals that Mr. Gjini be
admitted. The Court of Appeals held
a hearing and subsequently issued its
decision that Mr. Gjini had failed to
meet his burden to prove his present

good moral character and fitness as a
result of which the Court denied his
application for admission to the Bar of
Maryland. The Court indicated that its
Decision was based upon Mr. Gjini’s
failure to disclose not only the Petition
to Violate Probation, but also, the Court
proceeding that followed, and his failure to supplement his Bar application
as required. The Court emphasized
that the State Board of Law Examiners,
which had recommended Mr. Gjini be
admitted, failed to address in its findings Mr. Gjini’s failure to disclose the
Petition, Show Cause Order and the
District Court proceeding.
Judge Adkins issued a Dissenting
Opinion, in which Chief Judge Barbera
and Judge McDonald joined, which
emphasized that Mr. Gjini’s alleged
violation of probation, i.e., the taking

of an online alcohol education course,
rather than participating in an appropriate course in person, was a “rather
minor transgression far less consequential than the conduct relied upon
by the majority opinion.” Although
the dissent acknowledged that Mr.
Gjini was clearly under an obligation
to supplement his Application, Judge
Adkins indicated that not doing so
under “these circumstances” should
not constitute the basis for denying
him the privilege of practicing law.
In a footnote, the Court of Appeals
indicated that “consistent with its
practice,” the Opinion recounted
in full the procedural history of the
Character Committee proceedings,
including the discussion of, and commentary about, Mr. Gjini’s online statements. However, like the Character

Committee and State Board of Law
Examiners, the Court of Appeals, in
its footnote, indicated that its decision
to deny Mr. Gjini admission to the
Bar was not, in any way, premised on
those statements or the prior commentary on the statements.
However, while all three bodies – the
Character Committee, the Maryland
State Board of Law Examiners and
the Court of Appeals – noted that
their Decisions to recommend or
deny admission to Mr. Gjini were
not based upon his online comments,
those comments were discussed and
referenced in each Decision, and the
Character Committee Report went
so far as to specifically quote the
statements which contain offensive
and discriminatory language. The
Court of Appeals quoted, verbatim,
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the dissent of the Chairman of the
Character Committee. In that Dissent,
he acknowledged that even though
terminology such as that used by Mr.
Gjini may be common in the lexicon of
popular music, celebrities and sports
figures, he believed that the question
of character as it may pertain to the
practice of law should not be defined
by the “purveyors of pop-culture.” He
went on to indicate that members of
the legal profession should “endeavor
to elevate the practice of law above the
transient vulgarities of contemporary
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society.” Even the Dissent noted that
to suggest that because Mr. Gjini’s
statements are not uncommon among
members of his generation, he should
not be held to any greater moral standard, is to “subjugate the question of
morality and character to the whims
of pop-culture. I do not believe this is
appropriate.”
Taken as a whole, the Court of
Appeals’ published Opinion suggests
that the Court found Mr. Gjini’s statements not only inappropriate and
offensive, but also, contrary to what
should be expected of members of the
Bar. It would not be surprising if in a
subsequent case with slightly different
facts, the Court were to determine that
some discipline would be appropriate
against an applicant or attorney posting such comments.
The comments by the Character
Committee and the State Board of
Law Examiners regarding Mr. Gjini’s
statements should serve as a warning
to applicants and attorneys alike of the
need to be circumspect in online postings on social media, blogs, Internet
chat rooms, etc. Because such sites
provide users with differing levels of
privacy, it is certainly possible that the
State Board of Law Examiners and/or
the Attorney Grievance Commission
would be able to access information
posted by an applicant or an attorney
during an investigation.
The court’s opinion in this matter should serve as a “wake-up call”
regarding the consequences of the
unintended usage of flippant remarks
on social media and the usage of email.
While the Court noted constitutionally
protected rights of freedom of speech,
it nonetheless quoted the unfortunate
remarks made by the bar applicant.
Social media, text messages, and
email inspire instantaneous communication without the chance for reflec-

tion. One should never lose sight of
the fact that email may well last forever. The consequences of flippant,
sarcastic, or ill-conceived email/social
media postings can be disastrous. One
need only look to current headlines to
note the issues with email transmissions of presidential hopefuls, political parties, and a certain law firm in
Panama. None of these results was
sought or desired.
Just because you can respond
immediately does not mean you have
to. For lawyers, it is clear that one’s
comments on social media may well
be considered when deciding one’s
fitness to practice law.
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Whether a lawyer can pay a fee to an online legal directory
for increased visibility throughout the website, including on
other lawyers’ profile pages?
ETHICS DOCKET NO. 2016-13

Question Presented

Whether a lawyer can pay a fee to an
online legal directory for increased visibility throughout the website, including on other lawyers’ profile pages?

Summary Conclusion

The Committee finds that a lawyer’s
participation in an online legal directory with a fee-based advertising model
granting lawyers additional visibility
on other lawyers’ profile pages is not
barred under the Maryland Lawyers’
Rules of Professional Conduct (“the
Rules”). The Committee expresses no
opinion about any other aspect of an
online directory or marketplace.

Background

Your inquiry concerns lawyer advertising and solicitation through an online
legal directory that includes a profile
page for each lawyer. The individual
profiles are offered for free so long
as the lawyer agrees to be available
to answer questions posed by individual users. These individual lawyer
profile pages may also advertise the
information of other lawyers who practice in the same geographic and/or
practice area. However, a lawyer may
pay a fee to remove any unwanted
advertisements from his or her profile
52
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page. Paying this fee also grants lawyers additional visibility throughout
the website, which may include the
lawyer’s profile appearing on a nonpaying lawyer’s profile page. You ask
whether this advertising model violates the Rules.

Discussion

A lawyer may pay reasonable advertising costs, the usual costs of a legal
service plan, and for a law practice.
See Md. R. Prof. Conduct 7.2(c)(1)(3). A lawyer may also advertise with
an organization, not owned or operated by the attorney, which uses personal contact to solicit persons who
might be in need of legal services.
See Md. R. Prof. Conduct 7.3, cmt 8.
Advertisements may be through public
media, including online, so long as the
communication is not false or misleading and is not a prohibited solicitation.
See Md. R. Prof. Conduct 7.1, 7.2, and
7.3(b).
All communication about the lawyer’s services must be truthful and
neither misleading nor creating false
expectations. Md. R. Prof. Conduct 7.1.
The Rules permit the dissemination of
information pertaining to the lawyer’s
practice such as location, firm name,
telephone number, and how attorney’s
fees. Md. R. Prof. Conduct 7.2, cmt 2.
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Solicitation is prohibited when:
1. the lawyer knows or reasonably
should know that the physical,
emotional or mental state of the
prospective client is such that the
prospective client could not exercise
reasonable judgment in employing
a lawyer;
2. the prospective client has made
known to the lawyer a desire not to
be solicited by the lawyer; or
3. the solicitation involves coercion,
duress, or harassment.
All advertisement must indicate the
name of at least one lawyer responsible
for its content and, if the advertisement indicates a contingency fee, the
advertisement must describe who pays
for expenses. Md. R. Prof. Conduct
7.2(d), (e). A lawyer is always personally responsible for the advertisement’s
compliance with the Rules. Md. R.
Prof. Conduct 7.2(f).
Your question focuses on the advertising model of the online legal directory and whether the paid versus unpaid
model is a prohibited solicitation or
“merely competitive advertising.” The
Committee finds model itself, which
offers heightened visibility on competing profile pages, is not per se prohibited. While the Committee has no facts
describing the competing advertise-

ments that may appear on another
lawyer’s profile page, we take this
opportunity to emphasize that communications about a lawyer’s services
must be truthful, not misleading, and
they must not create false expectations.
Under Rule 7.2, a communication is
false or misleading if it:
a. contains a material misrepresentation of fact or law, or omits a fact
necessary to make the statement
considered as a whole not materially misleading;
b. is likely to create an unjustified
expectation about results the lawyer
can achieve, or states or implies that
the lawyer can achieve results by
means that violate the Maryland
Lawyers’ Rules of Professional
Conduct or other law; or
c. compares the lawyer’s services
with other lawyers’ services, unless
the comparison can be factually
substantiated.
Although a lawyer’s advertisement
may appear on a competitor’s profile
page with an additional fee, we do not
understand from the facts provided
that a lawyer’s paid advertising makes
a material misrepresentation or omission, creates an unjustified expectation,
or makes any comparison between
lawyers.
Regarding solicitations in the context of advertising, Maryland Rule
7.3(b) states as follows:
A lawyer shall not solicit professional employment from a prospective
client by written, recorded or electronic
communication or by in-person, telephone, or real-time electronic contract
even when not otherwise prohibited by
paragraph (a), if:
1. the lawyer knows or reasonably
should know that the physical,

emotional or mental state of the
prospective client is such that the
prospective client could not exercise
reasonable judgment in employing
a lawyer;
2. the prospective client has made
known to the lawyer a desire not to
be solicited by the lawyer; or
3. the solicitation involves coercion,
duress, or harassment
Here, the Committee also finds
no per se violation under the Rules
because, as we understand it, prospective clients are users who search the
legal directory and the service does
not appear to involve direct action
on the part of the lawyer. (A problem
could arise, however, in the context
of the question and answer part of
the described service and a lawyer
should exercise caution and ensure the
communication complies with Rules
7.1 through 7.5.) Based on our understanding of the facts, neither the service
nor lawyers using the service, directly
solicit individuals who are in need of
legal services. Individuals access the
website seeking legal services and lawyers are permitted to speak with them
when requested by the individual.
Thus, while the fee allows the lawyer
additional visibility on the platform,
the lawyer has still has no ability to
target individuals or initiate contact.
The Committee notes that the online
legal advertising model may raise
additional concerns under the Rules.
For example, in at least two prior opinions analyzing online legal directories, the Committee examined Rule 5.4
and its prohibition against sharing fees
with non-lawyers. See Ethics Docket
2004-21 (finding the Rules would
prohibit a proposed web-based legal
directory in which participating lawyers would only pay a fee when actually retained by a client who learned

of the lawyer through the directory);
see also Ethics Docket 2007-1 (finding
acceptable under the Rules a proposed
legal directory allowing attorneys to
“apply” for a listing providing users
online access and the ability to search
and select an attorney without assistance). Additionally, while your question does not reference other potential
aspects of this online legal directory,
the Committee believes caution is warranted. Some online directories include
testimonials, ratings, or peer reviews,
which would also implicate Rules 7.1
through 7.5. The Comments to Rule
7.1 state that “advertisements about
results obtained on behalf of a client, such as the amount of a damage
award or the lawyer’s record in obtaining favorable verdicts, and advertisements containing client endorsements”
are precluded. See also Ethics Opinion
1991-16 (founding improper under the
Rules legal advertisements containing
client testimonials describing the legal
problem for which the lawyer provided representation, the work performed,
and the results obtained).

Conclusion

An online legal directory and advertising model allowing the different levels
of visibility described does not per se
violate the Rules so long as the advertisements are truthful, not misleading, and create no false expectations.
Additionally, there is no direct solicitation of business and the paid level
advertisement is not tied to successful
referrals. Nevertheless, lawyers who
advertise on an online directory remain
responsible for ensuring that their profiles and advertisements adhere to the
Rules and the Committee expresses no
opinion beyond the specific question
presented.

November 2016

MARYLAND BAR JOURNAL

53

The Health of the Profession

For a number of years I’ve had the
privilege of addressing professional
responsibility classes as a guest speaker
at our local law schools. Very often I
have alerted the students to the mental
health and substance abuse challenges
that face lawyers and law students. My
caveat was that while I could certainly
testify through my own experience in
attorney discipline the prevalence of
the problems, I could not warrant the
efficacy of the statistics, collected more
than 25 years ago, that provided an
empirical basis for the pervasiveness of
the problems. That has changed.
At the August 2016 meeting of the
National Organization of Bar Counsel,
Linda Albert, LCSW and Patrick Krill,
Esquire, presented their findings concerning a landmark research project on which
they collaborated. The project detailed
the current rates of substance abuse and
mental health issues among licensed lawyers. The study was conducted under
the direction of the Hazelden Betty Ford
Foundation and the ABA Commission on
Lawyer Assistance Programs. The collection of data was concluded by February
2015 and the results were summarized
and reported in the Journal of Addiction
Medicine in February 2016. Ms. Albert and
Mr. Krill discussed in detail the implications of the study in an article in The Bar
Examiner of March 2016.
The sample included 12,825 respondents, slightly more males than females.
Age was measured in a number of categories, beginning with 30 years and younger.
Length of career was also measured in
increments with under ten years being
the most commonly reported. The highly
comprehensive study confirmed our anecdotal experience: The reported incidence of
problem drinking, drug abuse and depres54
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sion/anxiety were far higher in all cases
than is prevalent in the general society.
The results showed that 21 percent
of respondents scored at a level consistent with problem drinking (described
as patterns that are hazardous, harmful and possibly indicative of alcohol
dependence) with males scoring at
25 percent and females at 16 percent.
Younger participants and those with
less experience in the profession had
higher levels of problematic drinking
than their older and more experienced
colleagues. On a subscale focusing on
quantity and frequency of alcohol use,
some 36 percent of the participants were
deemed positive for problematic drinking versus 15 percent of physicians so
described in a 2012 study. Americans
are reported to have an alcohol use
disorder affecting 6.4 percent of adults.
The news about drug abuse is equally disturbing. While only 27 percent of
the respondents completed the pertinent
screening test for illegal drug use, the study
showed that 25 percent of those who did
respond fell into the severe (1 percent),
substantial (3 percent) and intermediate (21
percent) range of drug abuse. Twenty-three
(23) percent of the respondents reported
that alcohol or drug use had been a problem for them at some point in their lives.
Problematic drinking appears to continue
from law school and escalates within the
first fifteen (15) years of practice.
Mental health findings were similar
to the alcohol use patterns: Twentyeight (28) percent reported experiencing
mild or higher levels of depression; 19
percent, anxiety; and twenty-three (23)
percent, stress. These levels are much
higher than for the population at large;
6.6 percent of adult Americans had a
major depressive episode in 2014.
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The study also focused on lawyers’
help-seeking behaviors. The news here
isn’t good either: Although 21 percent
reported problematic drinking, only 7
percent sought any help for alcohol or
substance abuse problems. Law students
sought help only 4 percent of the time.
On the mental health front, 37 percent of
respondents reported seeking assistance,
but only 20 percent of law students did so.
The authors of the study saw these
statistics as a call to action and it would be
difficult to argue otherwise. Their recommendations could be called a multi-level
or systemic approach that includes law
schools, employers (law firms), bar examiners, bar associations, lawyer assistance
programs and regulatory/disciplinary
agencies. Among a number of other suggestions, they recommend the adoption of
conditional bar admissions monitored by
lawyer assistance programs. They want
mandatory continuing legal education
that focuses on prevention, detection and
treatment of substance abuse and mental
illness. They also recommend that lawyer
assistance programs be funded to permit them to provide outreach, screenings,
counselling, peer assistance, monitoring
and preventive education all at higher
levels than is presently the case.
Space prevents me from listing all the
recommendations but what is clear is
that the approach they seek is more than
making speeches or writing articles. It
will take action across the spectrum of
our profession to address these problems. We have an obligation to each
other to care about these issues in a
tangible and meaningful (i.e., effective)
way. We all have a role in advancing
behavioral health and help-seeking and
discouraging dysfunctional life styles
among our peers. I hope that our Bar
leaders will see this as a critical issue and
that our approach will be one in which
we recognize that we all have a stake in
the health of our colleagues and that we
all have a part to play.
Glenn M. Grossman
Bar Counsel
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