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How Well Does
the System
Serve Our Kids?
A View of Juvenile
Justice in 2016
By Rich Trunnell

M

y mom became pregnant with me in high
school and my parents separated when I was

two. By the time I was 13, I had lived in 12 different
homes and had 12 different caregivers. By middle
school I was shoplifting, breaking into homes and
regularly getting into fights at school. By all accounts,
I should not have overcome my childhood. Yet today I
am a successful attorney, who this fall will have been
married 25 years and will have a senior and a freshman at University of Maryland.
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It has always intrigued me why
some at risk kids make it to be successful adults and others don’t overcome
their childhoods and don’t make it
out of the system. Also, what responsibility does government and society
have in helping at risk kids overcome
difficult childhoods. This article won’t
necessarily fully answer these questions but it will examine how the system, more specifically the Department
of Juvenile Services (DJS) and juvenile
courts in Maryland are doing in helping delinquent children to get out of
the criminal justice system.
According to FBI crime statistics,
since 2006, total juvenile arrests in
Maryland are down approximately 50
percent. The Maryland Department
of Juvenile Services has made great
strides in the area of detention, and
commitment of youth offenders. Since
2011 when Sam Abed became the
Secretary of the Maryland Department
of Juvenile Services, significant reforms
have been put in place to prevent
juvenile crime and to rehabilitate those
children who commit delinquent acts.
A delinquent act is an act that if it
were committed by an adult would be
a crime. The mission of the Department
of Juvenile Services and the juvenile
justice system is to adjudicate, supervise
and treat children who have committed
such acts. Once a child is accused of
committing a delinquent act, there are
numerous decisions made by DJS and
the court which greatly impact these
children. The first is once a child is
accused and charged with a delinquent
act, whether to detain them in a juvenile
facility on a pretrial basis. The second
is once the child is adjudicated delinquent, whether to detain them pending
a decision on placement. Next, if they
are committed, where to place them.
Finally, for children not committed or
when their commitment is over, how to
6
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supervise them in the community.
The philosophy of DJS under Mr.
Abed, based on the overwhelming
research in the field, is that detention
should only be utilized to protect the
public safety and that in most cases,
community based programs are far
more effective than taking children
out of the community and committing
them to a facility. It is believed, backed
by numerous studies that the over use
of detention and commitment of children actually leads to an increase in
delinquencies and ill serves children
and society as a whole.
A very promising initiative which
has been utilized for younger offenders
is the Crossover Youth Practice Model.
It is geared towards those children
who have also had contact with the
Department of Social Services (DSS).
It involves the collaboration between
DJS, DSS and the school system in providing services to help prevent delinquencies and help kids at a younger
age. Unfortunately, it is only being
utilized in Montgomery and Prince
George’s County at this time. Sadly, it
is not because of lack of funding but
because the commitment is not there
for the stakeholders in the remaining
counties. Baltimore City has a different
model in partnership with the Living
Classroom Foundation, which is even
more extensive, called the Children’s
Target Investment Zone (CTIZ). That
program intention is to create a pipeline of services for kids from cradle
to college and career. That program
is both more expansive and expensive than the Crossover Youth Practice
Model. Both models are, in their own
ways attempting to disrupt the cycle
of poverty and hopelessness, which
would have a profound influence on
eliminating juvenile delinquency.
DJS has also formed an Office of
Family Engagement to engage fami-
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lies at each step of the juvenile justice
process in an attempt to improve outcomes for juvenile offenders. In that it
depends on the quality of the interaction, it remains to be seen whether this
program will be effective.
Another program, started elsewhere
by the Annie E. Casey Foundation two
decades ago but recently embraced
by DJS, that shows promise, is the
Juvenile Detention Alternatives
Initiative, commonly referred to as
JDAI. JDAI is a comprehensive program that attempts to avoid detentions and commitments to restrictive
facilities. DJS, under Mr. Abed, has
recognized that even a short detention
may have serious negative long- term
consequences for children. Once again
though, that program is only being
fully funded for Baltimore City and
Prince George’s County. Expanding
that program to all counties would
enhance the ability of the Courts and
DJS to service more children.
Finally, DJS is making strides in
the utilization of standardized and
objective decision making tools in an
attempt to end racial and ethnic disparities and at the same time allow
for individualized treatment plans.
Using such tools helps create a system where children feel that they are
treated fairly.
While DJS and the Courts are making significant progress in the treatment and rehabilitation of delinquent
children, there are still areas of concerns which negatively affect children
who find themselves in Juvenile Court.
One of the more systemic issues with
DJS is a perceived lack of transparency
and openness with regard to the current administration. At one point DJS
policies and procedures were public
information. Under Secretary Abed
those policies and procedures were
taken offline and can only be accessed
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through a public information request.
Also after a child has been found
to be delinquent, DJS has a process in
place where various DJS employees
meet to determine whether a commitment is appropriate and if so where
the child should be placed. Prior to
the current Administration, the child’s
attorney was allowed to be part of
the placement process. Presently, even
though the juvenile’s attorney may
have very relevant information, the
juvenile’s attorney has no impute in
this process. It’s not until after DJS
has made its recommendation to the
Court that the juvenile’s attorney has
any impute. It might be very beneficial
for the Department to have input from
the child’s attorneys prior to making
a final recommendation to the Court.
In compliance with the Prisoner
Rape Elimination Act (PREA) DJS
has determined that children are
allowed two phone calls a week while
detained or committed. Whether they
are to their mother, their grandfather,
or their attorney, all calls are recorded.
Put aside that no lawyer-client phone
calls should ever be recorded, there
8
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doesn’t seem to be an articulable justification to record these private conversations of children detained or committed. The other issue is that these
phone calls are not free and the kids
have to call collect. Many indigent
families cannot afford these calls.
There is also a problem with how
the Courts and the Administration
treat girls in the Juvenile Justice
System. Girls in the system tend to
suffer from a higher rate of mental
illness and a history of trauma due
to physical or sexual abuse. Because
of how girls present in the Juvenile
Justice System, DJS and the Courts
need to utilize different technics and
develop more numerous and effective
programs for them.
There are also a number of discipline and educational issues which
are limiting the effectiveness of the
Administration’s approach to the rehabilitation of children once they are
detained or committed. It is the position
of the CDC and the Surgeon General
that education is one of the most effective protective factors in preventing
juvenile delinquency. I also believe the
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number one protective factor for at risk
kids is education. One of the main reasons I was able to be successful, even
though I had a relatively dysfunctional
childhood was that one of my caregivers worked with me throughout
elementary school to emphasize the
importance of education. Without that
effort, I believe I would have not have
been able to succeed
In my interview of Mr. Abed, I was
told that it was not the responsibility of DJS to educate children who are
detained or committed. That responsibility was taken away from DJS and
given to Maryland State Department
of Education, Juvenile Services
Educational Program. I do not believe
under the Americans with Disability
Act that he is correct. Both the Maryland
State Department of Education and DJS
are responsible to make sure kids are
educated while they are detained or
committed. If a child has an Individual
Education Plan (IEP) and is detained or
committed or it is determined that the
child needs an IEP in a Pre-Disposition
Investigation, it is incumbent on the
State Department of Education and DJS
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to meet the child’s educational needs
while they are detained or committed.
It does not appear that this population’s
needs are being met at present.
Once a child is detained or committed, DJS has a behavioral modification
tool it uses to control behavior and
to determine when a child is ready
to be released from commitment. It
is called the Challenge Behavior
Modification Program. Unless the child
can comply with the program on the
Administration’s timetable he or she
cannot progress to completion of the
program in a timely manner. Also, if the
child cannot conform behavior to that
which is acceptable under the guidelines of the program they are punished
and lose privileges. Unfortunately,
the Challenge Behavior Modification
Program does not adequately take into
account a child’s mental disabilities
and any IEP when determining how a
child is progressing or whether to punish or reward the child.
One of the more controversial and
disconcerting practices of DJS is the
use of shackling and strip searching
of children who are detained or committed. There is some question about
how much shackling is utilized by DJS
but unless a child poses a significant
threat to self or other shacking should
be avoided. The Administration claims
that shackling is no longer generally
allowed in Court but is still utilized
in the transportation of children from
detention and secured facilities. There
has to be less traumatic means to transport kids and shackling should never
be used as a form of punishment. The
lack of transparency on this issue by
DJS is less than comforting given the
traumatizing effect of the practice.
An even more disturbing practice
of DJS is the widespread use of strip
searching of children detained and
committed. Every time a child leaves
10
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a facility or has a visitor the child is
strip searched. DJS policy requires the
child to remove all of his or her clothes
and bend over and cough in the presence of a staff member. In other words,
every time a family member or the
child’s attorney visits them, the child
is strip searched. This has got to be an
extremely traumatic event for children,
given their vulnerability and developmental stage. Except in extremely rare
circumstances there is no place for strip
searching of children and this practice
needs to stop. There are less traumatic
and invasive ways to insure the safety
of kids in these facilities.
Finally, there is a dramatically
higher rate of detentions and commitments in Prince George’s County, per
complaints filed, than anywhere else
in the State. While Mr. Abed would
not comment on this, various sources,
including news articles and the Public
Defender’s Office, laid the blame on
the Judge who is currently the head of
the Juvenile Court in Prince George’s
County. Not only are detentions and
commitments utilized against the recommendations of DJS but are used for
technical violations. Given what we
know about the best practices regarding the treatment of juvenile offenders,
the question has to be asked are children in the Juvenile Justice System in
Prince George’s County being served
by an outdated judicial philosophy.
From a statistical standpoint,
it appears that the DJS and juvenile
courts in Maryland seem to be making
progress in the supervision and treatment of youth offenders. Complaints,
detentions and commitments are dramatically down in Baltimore City and
every county except Prince George’s.
The complaint I’ve heard from multiple
sources though is that there is now a sort
of “Department of Corrections” mentality at DJS, which may be less than ideal
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given the current state of the research
regarding juvenile justice. I do believe
that the Department is moving in the
right direction in a number of areas
but needs to implement JDAI and the
Crossover Youth Practice Model statewide. Also the Department needs a different model and utilize more resources
in the treatment and supervision of
girls. With regard to education, if DJS is
going to detain and commit children, it
and the Maryland State Department of
Education need to do a much better job
of educating these children. Finally, the
use of shacking has to be significantly
reduced and strip searching must be
almost completely eliminated. There is
no use or excuse for the practice.
So where does that leave the state
of juvenile justice in Maryland? While
DJS under Mr. Abed has significant
room for improvement, generally
speaking, the Department is moving
in the right direction.
What ultimately saved me was
the intervention of educators and
coaches when I got to High School.
That intervention diverted me from
a very destructive path. We have the
resources here in Maryland to help
at risk children. The Crossover Youth
Practice Model and programs such as
the Children’s Target Investment Zone
should be implemented throughout
the State. There are signposts which
appear in a child’s life long before
that child becomes involved in the
Juvenile Justice System. If we commit
these types of resources early enough
in the child’s life, we can help kids like
me have successful and happy lives.
Mr. Trunnell is a former Assistant State’s
Attorney who practices domestic, juvenile,
and criminal law as well as other types of
civil law. He represents children in delinquency cases as a court-appointed best
interest and privilege attorney and in a
variety of other civil matters. He may be
reached at rich@trunnelllawfirm.com.
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The Civil Rights
Crisis in Our Schools
By Nicole Joseph

12
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T

he term “school to prison pipeline” refers to the link between school
failure, zero-tolerance discipline policies, exclusionary discipline,
school-based arrest and the likelihood that youth who have these
experiences in school will become involved in the juvenile, and later, adult
criminal justice systems. See, School to Prison Pipeline, NAACP Legal
Defense Fund, http://www.naacpldf.org/case/school-prison-pipeline (last
visited Sep. 4, 2016). Children of color and children with disabilities are overrepresented at all stops on the school to prison pipeline, beginning with
exclusionary discipline and academic failure in early childhood.
September 2016
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The fact that Black children and children with disabilities are suspended
and expelled more often than other
children for the same offenses reflects
the same inequalities that exist in the
adult world. We live in a society where
the rate at which Black men are subject
to imprisonment is unparalleled, and
where people with disabilities are at
disproportionate risk of lethal encounters with law enforcement. Criminal
Justice Fact Sheet, NAACP, http://www.
naacp.org/pages/criminal-justice-factsheet (last visited Sep. 4, 2016); David
Perry & Carter-Long Lawrence, How
Misunderstanding Disability Leads to
Police Violence, The Atlantic, May 6,
2014. The deaths of Freddie Gray and
Ethan Saylor indicate that Maryland is
no exception. See, Kevin Rector, Charges
against three remaining officers dropped,
Baltimore Sun, July 27, 2016; Theresa
Vargas, Md. man with Down syndrome
who died in police custody loved law enforcement, Wash. Post, Feb. 19, 2013.
Although the overall number of
suspensions and expulsions are down
across Maryland, the disproportionate
impact of school exclusion and pushout of children with disabilities and
children of color continues, according to Maryland State Department of
Education (MSDE) data:
2009-2010
• 139,014 total suspensions and
expulsions
• Students with disabilities represented 12 percent of the population, but
22 percent of suspensions were of
students with disabilities.
• Black students represented 38 percent
of the population, but 59 percent of
suspensions were of Black students.
2014-2015
• 70,404 total
expulsions
14
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and

• Students with disabilities represented 12 percent of the population,
but 27 percent of suspensions and
expulsions were of students with
disabilities.
• Black students made up 35 percent
of the population but 62 percent
of the suspensions and expulsions
were of Black students.
Maryland State Department of
Education, Suspension, Expulsion, and
Health Related Exclusions in Maryland
Public Schools 2014-2015, available at
http://marylandpublicschools.org/
MSDE/divisions/planningresultstest/doc/20142015Student/2014-2015_
Suspensions.pdf.
In other words, suspensions are
down overall, but suspensions of Black
students and students with disabilities have gone down more slowly, so
the disproportionality has increased.
Nationally, the data is even more troubling, with Black students 3.8 times as
likely to be suspended as white students,
and children with disabilities more than
two times as likely to be suspended as
students without disabilities according
to the Department of Education’s Office
for Civil Rights. A First Look: 2013-2014
Civil Rights Data Collection, U.S. Dep’t
of Educ. Office of Civil Rights (2016),
http://ocrdata.ed.gov/DataInfo1314.

SchoolDisciplineandAcademicSuccess
ReportFinalJuly2.pdf. The report found
that disproportionality by race and disability was a significant problem, that
zero tolerance policies were generally
ineffective, and that such policies should
be replaced with a rehabilitative model
of school discipline. Id. In 2014, the Board
passed regulations to address problems
within the suspension process itself, and
required the Maryland State Department
of Education (MSDE) to develop a method for identifying districts that disproportionately suspend students of color
and students with disabilities. Local districts that were identified as problematic
were required to present a plan to reduce
the disproportionality in one year and
eliminate it in three years. These regulations also required collection of data on
school based arrests beginning in the
2015-2016 school year. Md. Code Regs. §
13A.08.01.-04.
Unfortunately part of these regulations has not been implemented at
all—the requirement that districts track,
reduce and eliminate disproportionate
suspensions of students with disabilities and students of color. MSDE is now
considering methods of measuring disproportionality, but after two years, has
not yet begun measuring it.

Maryland’s Response

Violent or dangerous behavior in school
is never acceptable, and there are times
when a student must be removed from
a learning environment to ensure the
student’s safety and the safety of other
students. However, according to MSDE
data, most suspensions are not for violent actions. Rather, the majority of suspensions statewide fall into the categories of disrespect, insubordination, and
disruption. These categories are subjective and often overused as a form of
classroom management. They also like-

In response to these patterns and growing concerns about the effectiveness of
removing children from school for childish behavior, in 2012 the Maryland State
Board of Education issued a report on
school discipline in Maryland. School
Discipline and Academic Success: Related
Parts of Maryland’s Education reform, Md.
State Board of Educ. (July 2012), available at http://marylandpublicschools.
org/NR/rdonlyres/42ED8EDA-AF344058-B275-03189163882D/32853/
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Don’t Some Students Need
to be Removed?

ly represent the type of behaviors that
could be more effectively addressed
with restorative approaches to correcting behavior. “Restorative” discipline
is a method of effecting behavior and
school “climate” that focuses on relationships and having individuals repair
wrongs they have committed.
If our goal is to change inappropriate behavior, suspension has been disproven as a method to make schools
safer. Matthew P. Steinberg, Elaine
Allensworth, & David W. Johnson, What
conditions support safety in urban schools?
The influence of school organizational practices on student and teacher reports of safety
in Chicago, Closing the School Discipline
Gap: Equitable Remedies for Excessive
Exclusion (2015). What suspension has
been proven to do however, is increase
the likelihood of substance abuse, school
failure, dropout, and involvement in the
juvenile justice system. Tracy J. EvansWhipp, et al., Longitudinal Effects of School
Drug Policies on Student Marijuana Use in
Washington State and Victoria, Australia.
105 Am. J. of Public Health 994 (2015);
Michael Krezmien Peter Leone, &
Georgianna Achilles, Race, and Disability:
Analysis of Statewide Practices and
Reporting,14 J. of Emotional & Behavioral
Disorders 217 (2006); Peter Leone, et al.,
School failure, race and disability: Promoting
positive outcomes, decreasing vulnerability
for involvement with the juvenile delinquency system, The National Center on
Education, Disability & Juvenile Justice
(2003). See, Christopher Ingraham, Zerotolerance school drug policies only make drug
use worse, a study finds, Wash. Post, Mar.
23, 2015; Daniel Losen & Tia Martinez,
Out of School and Off Track: The Overuse of
Suspensions in American Middle and High
School, The Civil Rights Project , April 8,
2013; American Psycological Association
Zero Tolerance Task Force, Are Zero
Tolerance Policies Effective in the Schools?,
63 Am. Psychologist 852 (2008).

Students with Disabilities

We know that students with disabilities are suspended and expelled more
frequently than other children, and that
suspension is not an effective way to
change behavior or to make schools
safer. So why are students with disabilities suspended so much?
When schools fail to identify students
with disabilities, when disability is misunderstood or underestimated, or when
students with disabilities are not provided with effective, appropriate academic instruction, challenging behavior
can result. While most families try to
address these issues directly with their
child’s school (as they should), results
vary, and in some cases, legal intervention may be required to enforce the civil
rights of children with disabilities.
Schools have specific legal obligations regarding students with disabilities
under the Individuals with Disabilities
in Education Act (IDEA), Section 504 of
the Rehabilitation Act of 1973, and the
Americans with Disabilities Act. These
obligations include: identifying students
who have disabilities, 20 U.S.C. § 1412(a)
(3); providing a free and appropriate public education to all children, even those
who are suspended, 20 U.S.C. § 1400, et
seq., 34 C.F.R. § 300, 34 C.F.R. §300.101(a);
and questioning whether problematic behavior is a “manifestation” of the
child’s disability before suspending them,
34 C.F.R. § 300.530 (e); and providing positive behavior supports.
Too often, school systems fail to meet
these obligations and respond to the
resulting behavior issues in a manner that
discriminates against that student due to
their disability. It is generally understood
that a student with autism may laugh
or hum at inappropriate times, and that
those behaviors are specific to the disability. Rather than disciplining a student
for such behaviors, schools must provide
accommodations and behavior supports

to ensure that student can access the curriculum and learning environment. Yet,
in one case handled by Disability Rights
Maryland, an elementary school student
with autism had a tantrum and then
refused to come out from under a table,
where he was crying. School administrators called police, who dragged the child
out, handcuffed him, and placed him in a
police car, resulting in significant trauma
to the child. Legal advocacy ensured that
this child was not suspended or arrested.
For some students, the effects of
Attention Deficit Hyperactivity Disorder
(ADHD), or trauma are misunderstood
and underestimated, resulting in students recieving inappropriate discipline.
According to leading researchers on
ADHD, including Russell A. Barkley,
many people with ADHD experience
a significant lack of inhibition, impulse
control, and the ability to delay gratification. Russell A. Barkley, Fact Sheet:
Attention Deficit Hyperactivity Disorder
(ADHD) Topics, http://www.russellbarkley.org/factsheets/adhd-facts.pdf (last
visited Sep. 4, 2016). Some people with
ADHD also have low working memory,
delayed development of the ability to
control one’s own behavior, difficulty
regulating emotions, and greater than
normal variability in performance of academic or work tasks. Id. Without access to
legal representation, many low-income
families of children with disabilities are
unsuccessful in getting help for their
children in situations where disability is
misunderstood, or underestimated.

Case Scenario

In my work representing students with
disabilities, I have found that many suspensions of students with disabilities
could have been avoided if the special
education process were implemented
effectively. Take the case of “Jack,” a
13-year-old whose parents suspected he
had academic needs that the school was

September 2016
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were subject to a school-related arrest
at a rate that is over 2.5 times that of
the non-disabled population. Civil Rights
Data Collection – Data Snapshot: School
Discipline, U.S. Department of Education
Office for Civil Rights, http://ocrdata.
ed.gov/Downloads/CRDC-SchoolDiscipline-Snapshot.pdf. These statistics
highlight the clear path from school to
prison for some students.

not addressing. His parents expressed
concern to the school but were told that it
was just Jack’s behavior and lack of effort
that interfered with his academic success. Thus no evaluations were ordered
until the family retained legal counsel.
Jack was already in eighth grade when
the school system finally evaluated him
and discovered his learning disability. By
that point, Jack had been regularly suspended for disrespectful behavior and
failing to follow directions.
In cases like Jack’s, lack of academic progress contributes to challenging behaviors. Jack could not read
well enough to do the work that was
expected of him, and was not receiving any intervention to address that
problem. Ideally, children with learning
disabilities should be identified in early
elementary school and provided with
research-based interventions to ensure
their educational progress, but that is
not what happened for Jack. Instead,
he sat in class feeling frustrated and
embarrassed, and he behaved inappropriately. We see similar situations play
out in classrooms across Maryland.
Jack is also Black, thus falls doubly into categories of children who are
pushed out of school. In addition to
disproportionate suspension by race
and disability status, Black students
with disabilities are suspended twice
16
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as often as white students with disabilities, and are suspended for more days.
Allan Porowski, Rosemarie O’Conner,
& Aikaterini Passa, Disproportionality
in Schools Discipline: An Assessment of
Trends in Maryland, 2009-2012, U.S. Dep’t
of Educ.(2014). The U.S. Department
of Education Office for Civil Rights
(OCR) also reports that one out of
every five Black boys with disabilities
was suspended, while only one out
of ten white boys was suspended. A
First Look: 2013-2014 Civil Rights Data
Collection U.S. Dep’t of Educ. Office for
Civil Rights, (2016), available at http://
www2.ed.gov/about/offices/list/ocr/
docs/2013-14-first-look.pdf.
Many students like Jack do not receive
appropriate interventions, repeat a high
school grade two or three times, are
suspended often, and drop out of school
or get involved in the juvenile justice
system. In other words, these children
are set right down at the entrance to the
pipeline to prison. Experts estimate the
rate of disability in juvenile justice facilities to be somewhere between 30 and 70
percent, and have a number of theories
to further explain this disproportionality.
Mary Quinn, et al., Youth with Disabilities
in Juvenile Corrections: A National Survey,
71 Council for Exceptional Children 339
(2005). OCR reports that in 2011-2012,
students with disabilities in Maryland
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Alternatives to Suspension
for All Students

For students with disabilities, there
are already systems in place that are
underutilized for addressing problem
behavior, including correctly identifying
students with disabilities through the
existing special education process and
planning for appropriate accommodations and services for those students.
Functional behavior assessments (FBA)
and behavior intervention plans (BIP),
which are in use to varying degrees
throughout the state for both students
with disabilities and students without
them, aim to identify the main problematic behaviors and the “function” of
those behaviors, and direct adults how
to respond in a consistent, specific way to
teach and reward appropriate “replacement” behaviors. Other programs aim to
teach children the skills they are lacking
in order to resolve conflicts.
There are research-based methods of
improving school climate and reducing
the need to suspend so many children.
These alternatives have costs associated
with them, but those costs are less than
the economic and social costs of school
drop-out and incarceration. It is up to
the community to demand that education budgets include funding for these
programs. Effective restorative justice
programs are already functioning successfully in some Maryland schools and
should be expanded. Two examples

of many are Community Conferencing
and Holistic Life Foundation. About Us,
Community Conference Center, http://
www.communityconferencing.org/
index.php/about/ (last visited Sep. 4,
2016); About, Holistic Life Foundation
Incorporated, http://hlfinc.org/ (last
visited Sep. 4, 2016). Community
Conferencing reports that 98 percent
of Community Conferences resulted
in a written agreement between the
parties, with 95 percent compliance to
those agreements. Impact, Community
Conference Center, http://www.communityconferencing.org/index.php/
impact/ (last visited Sep. 4, 2016).
Holistic Life Foundation reports an overall reduction in the stress levels of students, many of whom have experienced
high levels of trauma. Importantly,
these programs teach students critical
life skills that will ensure their success,
rather than their failure, beyond school.

Elder Law

Finally, teachers report that their training should include more information
about behavior and classroom management. American Federation of Teachers,
Reclaiming the Promise: A new path forward on school discipline practices, aft.org,
http://www.aft.org/position/schooldiscipline#sthash.DJf7GIID.dpuf (last
visited Sep. 5, 2016).
Given the alternatives and the damaging impact of suspension, other
school systems including New York and
Minneapolis have determined that children in pre-kindergarten to 2nd grade –
or children between the ages of 4 and 6 –
should not be suspended. See, Yasmeen
Khan, New York Seeks to Ban Suspensions
for Youngest Students, WNYC (Jul. 21,
2016), http://www.wnyc.org/story/
new-york-city-makes-school-disciplinechanges/; Alejandra Matos, Minneapolis
schools ban suspensions of youngest students, StarTribune (Sep. 5, 2014), http://



www.startribune.com/minneapolisschools-ban-suspensions-of-youngeststudents/274043091/. Maryland should
follow suit.
While Disability Rights Maryland
and other organizations represent some
children whose civil rights have been
violated in the school discipline process,
a vast gap exists between the number of students who are removed from
school inappropriately and the number
of students we can serve. We rely on pro
bono attorneys to help bridge the gap.
Disability Rights Maryland’s pro bono
program provides training and technical assistance to attorneys willing to
assist a student and their family. Please
consider volunteering your time to represent these students. Contact Disability
Rights Maryland at (410) 727-6352.
Ms. Joseph is an attorney with Disability
Rights Maryland.
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Delinquency and Lead Poisoning:
Are Slum Landlords
the Real Criminals
in Baltimore?
By Katrina Wallace
The impact of childhood lead poisoning persists throughout its victims’ lives.
While often associated with diminished
I.Q., lead poisoning is also associated
with a number of other problems including behavioral, emotion and social problems. Researchers have found that victims
of childhood lead poisoning often experience behavioral problems during school,
and as they grow older, increased instances of arrests and delinquent or criminal
behavior. Those working with juvenile
offenders and those
interested in reducing
juvenile crime rates
would be well advised
to consider the impact
of the continuing lead
poisoning epidemic.
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What is Lead Poisoning?

Lead is an organic element and a
neurotoxin. Lead serves no nutritional
function and all lead ingested is harmful. Very young children are most
susceptible to ingesting lead, as lead
is most commonly ingested through
the mouth in the form of lead-containing dust or paint chips. Young
children are most susceptible because
they often put their hands, toys, and
other objects into their mouths, and if
lead is present, they ingest lead-containing dust or paint chips that have
settled on the object. When a child is
very young, their brain is developing
rapidly. Lead is a neurotoxin and negatively impacts brain development.
Lead at high levels can cause brain
swelling, seizures and even death.
Fortunately such high lead levels are
rare today, but lead poisoning at lower
levels has other devastating effects,
and lead poisoning is still a major
concern for Baltimore and other cities
throughout the country.
It is well-known that lead is bad for
children and that elevated blood lead
levels, even at relatively low levels,
cause measurable reduction of I.Q.
What is not as well-publicized is that
I.Q. reduction is not the only impact of
childhood lead exposure and in addition to learning difficulties, lead exposure is also associated with behavioral
problems, hearing and speech problems, and damage to the brain and nervous system. The Centers for Disease
Control and Prevention (CDC) reports
that lead exposure causes emotional
and social problems and increases the
risk of juvenile delinquency and criminal behavior.
Lead poisoning is diagnosed by
measuring the concentration of lead
in a child’s blood. Lead exposure is
most dangerous for young children, as
it alters the development of the brain,
and the effects of lead are permanent.
20
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While the diagnosis of elevated blood
lead levels usually occurs when a child
is very young, the effects are often most
noticeable when the child starts school
and often become more pronounced as
they progress through school. There is
no safe level of lead in a child’s blood
and even relatively small exposures
can cause serious problems.
According to the CDC, most lead
exposure comes from deteriorated
lead-based paint within a child’s
home, but lead exposure can also come
from other sources. As we have seen
from the lead crisis in Flint, Michigan,
some cities have used lead pipes to
deliver water to residents, resulting
in elevated lead levels in the water.
Until the 1980s gasoline contained
lead, which was released by cars as
they consumed fuel, causing elevated
lead levels in the air and in the soil.
Lead can also be found in folk medicines, on toys, and other objects. These
alternate sources of exposure cause
the same problems as lead-based paint
in homes.

Is Lead Poisoning Still
a Problem?

According
to
the
Maryland
Department of the Environment’s
(MDE) Childhood Blood Lead
Surveillance in Maryland Report on
Childhood Blood Lead Surveillance
2013 Annual Report the number of
children with elevated blood lead levels has decreased dramatically over
the last 20 years. In 1995, approximately 12,000 Baltimore City children
were found to have lead levels of 10
mg/dl or higher which was reduced
to less than 1,000 by 2013. This reduction is great news for Baltimore City’s
future teens and young adults, but
today’s teens and young adults were
born in 1998-2003 when thousands of
Baltimore City children were found to
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have elevated blood lead levels of 10
mg/dl or higher.
These statistics documenting drastic reduction in blood lead levels do
not reflect the children that were not
tested at all, which MDE reports is
approximately 78 percent of children
statewide, and 74 percent of children
in “at-risk” areas which includes all
of Baltimore City. The lack of testing
persists despite the fact that testing is
mandatory for all children at ages one
and two if they receive medical assistance or live in a designated “at risk”
like Baltimore City.
Additionally, while the MDE statistics are focused on the percentage
of children with levels of 10 mg/
dl2 or higher, there is no evidence
that elevated blood lead levels less
than 10 mg/dl2 do not have profound
impacts, as the CDC has reported that
there is no safe level of lead.
These reductions in lead levels
reported by MDE are likely the result
of the removal of lead from gasoline,
a nationwide ban on the use of lead
based paint in residential properties and
attempts to renovate housing that contains lead based paint. Still more needs
to be done to prevent lead poisoning
from impacting future generations.

Lead, Behavior and Crime

While the impact of lead poisoning on
crime has not been as highly publicized as the impact of lead on I.Q. and
academic performance, there is evidence that its impact on behavior and
crime is just as wide-spread. A 1994
study by David Bellinger et al. entitled
Pre- and Post
natal Lead Exposure and
Behavior Problems in School Age Children
found that elevated blood lead levels
are associated with social and emotional dysfunction in children. It is not
surprising that children who suffer
from social and emotional dysfunc-

tions would find themselves engaged
in criminal and delinquent activities
as they become older. A 1996 study
by Needleman et al. entitled Bone Lead
Levels and Delinquent Behavior examined schoolchildren between the ages
of 7 and 11 years who had a clinical
diagnosis of lead poisoning at an early
age and found that their behavior
problems increased as they got older,
even though their elevated blood
lead levels decreased, as expected,
with age. A subsequent 2002 study
by Needleman et al. entitled Bone
Lead Levels in Adjudicated Delinquents
reported that children adjudicated
as delinquent are four times more
likely to have elevated blood lead
levels than non-delinquent children.
These studies show a marked correlation between elevated blood lead
levels and juvenile behavior problems, delinquency and crime. The
existence of this correlation calls for
those involved in the juvenile justice
system to consider the effects of lead
poisoning when developing rehabilitation plans for juveniles engaged in
criminal activities.
While this correlation between
childhood lead poisoning and crime
rates has not been well-publicized, it
has existed for more than a century. A
recent study by James J. Feigenbaum
and Christopher Muller, Lead Exposure
and Violent Crime in the Early Twentieth
Century, compared homicide rates in
the early 20th century in cities that used
lead pipes to deliver water to homes
to cities that did not use lead pipes
and found that the homicide rates
were higher in cities that used lead
pipes. The use of lead pipes to deliver
water often results in higher lead levels, as the leaded pipes deteriorate
releasing lead into the water which is
used for drinking, mixing baby formula and other household uses. This
correlation between lead pipes and
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homicide rates shows that lead may
be a contributing factor to crime rates
for more than a century. This historical correlation between leaded water
pipes, childhood elevated blood lead
levels and homicide rates is an important consideration for those engaged
in rehabilitating juvenile offenders in
Flint, Michigan, as those children and
young adults need to be educated
on the effects of their childhood lead
poisoning and empowered with tools
to manage the resulting difficulties so
that they can avoid contributing to
future homicide rates.
The elimination of lead from gasoline also presents an opportunity to
study how crime rates changed upon
the removal of a source of lead exposure from the environment. A recent
22
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article, authored by Kevin Drum and
published by Mother Jones entitled
Lead: America’s Real Criminal Element
presents evidence that the removal
of lead from gasoline throughout the
1970s and 1980s led to a dramatic
reduction in violent crime in the 1990s
when children from the 1970s and
1980s became teenagers and adults.
This is additional evidence that the
lead poisoning epidemic is an important issue to consider when addressing the issue of juvenile justice and the
rehabilitation of juvenile offenders.

Lead and Arrests

The emotional and social problems
associated with childhood lead
poisoning are associated with an
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increased number of arrests when
those children become adults.
A study entitled Association of
Prena
t al and Childhood Blood Lead
Concentrations with Criminal Arrests
in Early Adulthood by Wright, et al.
(2008) examined a group of young
adults from the time of their childhood and found that those who had
elevated blood lead levels as young
children experienced a considerably
higher and significant rate of arrest,
particularly for violent crimes, than
those who had not experienced elevated blood lead levels. Wright’s
findings confirm broader research
that links lead exposure to antisocial
and destruc
tive behavior, both in
humans and animal subjects found in
a study conducted by Canfield, et al.

entitled Impaired Neuropsychological
Functioning in Lead-Exposed Children
published in 2004.

Why Does Lead Increase
Criminality?

When a child ingests lead, by breathing in or eating lead-containing dust
or eating paint chips, lead enters the
blood stream and travels to the brain.
Lead crosses the blood-brain barrier
and affects the development of the
brain. The changes to the brain caused
by lead are believed to be permanent.
A 2008 Study by KM Cecil, et al,
Decreased Brain Volume in Adults with
Childhood Lead Exposure, administered
MRIs to adults who had suffered elevated blood lead levels (4.65 mg/dl2
– 37.2 mg/dl2) as children and found
that they had reduced grey matter in
the pre-frontal cortex. The pre-frontal
cortex is the part of the brain responsible for impulse control, attention,
verbal reasoning, mood regulation,
decision making and mental flexibility. It is believed that the pre-frontal
cortex is the part of the brain that
most differentiates humans from animals. These changes provide concrete
biological explanations for the correlation between childhood lead poisoning and adult behavior.
Cecil’s study also found that the
reduction of grey matter in the prefrontal cortex was more pronounced
in males than it is in females. The
increased change experienced by men
is a possible explanation for the fact
that the majority of Baltimore’s 4,000
prisoners are men, as reported by
the Justice Police Institute’s June 2010
report entitled Baltimore Behind of the
4,000 individuals in Baltimore’s jails.
This difference in the effects of lead
poisoning in males versus female
should be considered when address-

ing behavioral issues in schools; so
that rather than punishing little boys
who may not be able to control their
behavior, the issues can be addressed
by empowering boys with tools to
manage their behavior, in recognition
of the fact that their brain development may be permanently impacted
by childhood lead exposure.

Possible Solutions

In addition to efforts to reduce the
amount of lead paint still found in
homes, efforts should be made to
recognize and manage the impact
of lead on behavior and criminality.
While lead exposure is associated
with increased behavior problems,
impulsivity and even criminality,
there is no reason that these associations cannot be reduced through
education. Known victims of lead
poisoning, and those who were not
diagnosed with lead poisoning but
were likely exposed, should be educated on the effects of lead. Students
should be informed that lead exposure could be a cause of their problems and taught tools to manage the
associated difficulties with attention,
impulse control, decision making and
mood regulation.
The parents of children known to
have been exposed to lead, or suspected to have been exposed to lead,
should be educated on its effects
and provided with resources to help
their children navigate any academic,
behavioral or social problems that
they notice. They should be informed
on the problems their children may
exhibit and educated on possible coping tools. They should know that the
academic, behavioral or social problems are the result of a brain injury
and do not reflect laziness or a lack
of morals.

Teachers of children, teenagers and
young adults who were likely victims
of childhood lead paint poisoning
should be educated on lead’s effects
and taught tools to manage classrooms full of students who likely have
difficulty with attention, impulse control and other behavioral problems.
They should be taught to help the
students develop coping mechanisms
for behavioral difficulties, rather than
punishing students for behaviors they
may not have the tools to control.
Law enforcement officials should
be educated on the prevalence of lead
poisoning, the ways that childhood
lead poisoning manifests in teenagers
and adults, and tools to react to the
likely impulsive decisions that these
individuals make in ways that are safest for both law enforcement and the
individuals themselves.
Judges and Magistrates that have
contact with juvenile offenders
should be educated on the likely
contribution of childhood lead poisoning to the behaviors they are
addressing. When juvenile offenders
appear before them, the Judges and
Magistrates are presented with an
opportunity to develop rehabilitation plans focused on empowering
individuals with the tools to manage
their difficulties and challenges without violating the laws and endangering themselves and their communities. The focus of the juvenile justice
system is rehabilitation and prevention of adult criminal behavior. A
focus on teaching tools to manage the
executive function problems associated with lead poisoning could send
these juvenile offenders into adulthood on a new path toward success.
Ms. Wallace is a litigator in Baltimore City.
She may be reached at katrina.wallace@
gmail.com.
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Best Practices
Around the
Country and
in Maryland
By Hon. C. Philip Nichols, Jr.
Several years ago the Casey Foundation sent the juvenile court judges from Baltimore City, Montgomery
County, and Prince George’s County, along with
Maryland State Senator Bobby Zirkin and the then
Maryland Secretary of Juvenile Services, Kenneth C.
Montague, Jr., to visit Chicago and Missouri.
The trip was an “eye opening” and professionally
rewarding experience.

Chicago
In Chicago, we learned that juvenile court judges had
seven different pretrial options. They ranged from
home detention to evening reporting and several
variations of that. We brought evening reporting to
Prince George’s County and today we have a northern and southern county evening reporting facility.
The evening reporting center in Chicago was located in a former convent, with many walls still adorned
with the obligatory crosses. It provided local community employment for counselors and even employed
an in-house cook. They found that youngsters generally get in trouble more during the hours from 3:00
p.m. until 9:00 p.m. Essentially, youth were picked
up at school, given homework assistance and a good
meal, along with some quality time for entertainment
before the van took them home. Participation with
these evening reporting centers gave your lawyer
the opportunity to say you were the “perfect citizen,”
at least pre-trial.
September 2016
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As an outsider visiting this Chicago
evening reporting center, it was difficult being the “fly on the wall,” and
several figured out our role there fairly quickly. They were all bright guys.
Apparently, I was a reasonably good fit
and was thereafter called “Judge P” by
all. They were kind enough to invite me
to an “after hours” party at a relative’s
house on the south side of Chicago. I
demurred that I had to get up early to
travel to Missouri the next day.
While their “front end” was something to be very proud of, the “back
end” was called the Illinois Department
of Juvenile Corrections. The name says
it all.

Missouri

Missouri found a way early on to not
only save taxpayer money, but get a
better result in the bargain. First, they
use only relatively small sized facilities. There is nothing comparable to
our Cheltenham Youth Facility or the
former Maryland Training School for
Boys. The key to success appears to be
in the size of the facilities. It matters.
Youth facilities in Missouri are
capped at 40 residents. Some are in state
parks; some are in industrial areas; both
we visited. In the industrial park, it was
a rather new, fairly comfortable, well
planned facility. It served the needs of its
youthful residents with classrooms and
recreation areas as well as sleeping and
treatment areas. The facility in the park,
while somewhat older, was just as comfortable. It was interesting that every
resident had a Teddy Bear on his (only
males here) bunk. The Teddy Bear was
there if needed, notwithstanding the
fact that many of the juveniles’ offenses
were very serious, ranging from rape to
robbery and the like. However, the acts
were those of children and they were
still children. Not everybody needed a
26
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Teddy Bear but it was there if the child
felt the need.

Missouri Dual Sentencing

The Missouri dual sentencing scheme is
comprised of dual jurisdiction between
juvenile and adult court with a blended
sentencing option in which a juvenile
and adult sentence is simultaneously
imposed with the execution of the adult
sentence suspended. Dual Jurisdiction
Program, A Sentencing Option for
Youthful Offenders, Division of Youth
Services (“DYS”) (2006) http://dss.
mo.gov/dys/djp.htm (last visited May
4, 2016). This is Missouri’s version of a
criminal-blended sentence. To be considered for the Dual Jurisdiction Program in
Missouri, a youth must be under the age
of 17, transferred to a court of general
jurisdiction, and the prosecution must
result in a conviction or a guilty plea. Id.
Once a dual jurisdiction youth
reaches the age of 17, a hearing is held
to determine whether a youth will be
transferred to the Missouri Department
of Corrections, placed on probation, or
remain in custody of DYS. If a youth
violates the terms and conditions of
their suspended sentence, the Court
may continue or revoke the juvenile
disposition, impose the adult criminal
sentence, or determine whether there is
another more appropriate disposition.
The Missouri Division of Youth
Services Annual Report (“Annual
Report”) stated that during fiscal year
2015, there were a total of 713 youth
committed to DYS. Of that number,
only four were dual jurisdiction youth,
which means they had simultaneously
received an adult and juvenile sentence
in a court of general jurisdiction and
were serving their juvenile portion of
the sentence at the time the data was
comprised for the Annual Report.
For comparison, Maryland has almost
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the same number of youth currently
committed to Department of Juvenile
Services. As we know, data suggests that
brain development and maturity tend to
lag in development until someone reaches their mid-20s. While a youth may
reach adulthood by the calendar, their
ability to think, perceive, and act may
be affected by this lag in development.
For example, the child that murders a
teacher at age 13, or the Eagle Scout that
murders his parents for no apparent
reason. The Chief Judge of their Juvenile
Court in St. Louis said words to the effect
of “if you don’t get anything else out of
this trip, get dual sentencing.”

Blended Sentencing for
Juveniles in the U.S. (Figure 1)

46%
54%

States with Blended Sentencing
Schemes for Juveniles
States without Blended Sentencing
Schemes for Juveniles

Blended Sentencing for
Juveniles in the U.S.

Of the 50 states and the District of
Columbia, 28 states have some type of
blended sentencing scheme for juvenile
offenders. (See Figure 1) The National
Center for State Courts (NCSC)
describes blended sentencing as a
means to enable some courts to impose
juvenile or adult correctional sanctions,
or both, on certain juveniles.
According to the NCSC, blended

Types of Sentencing Schemes
in States with Blended
Sentencing for Juveniles (Figure 2)

22%
48%
30%

Juvenile-Blended Sentencing
Criminal-Blended Sentencing
Both

sentencing emerged during a period
of steadily increasing violent juvenile
crime as a compromise between those
who wanted to emphasize public safety,

punishment, and accountability of juvenile offenders and those who wanted to
maintain or strengthen the traditional
juvenile justice system. The name of the
sentencing scheme varies by state, but
it is essentially broken down into two
general categories: juvenile-blended
sentencing and criminal-blended sentencing. Of the states that have blended
sentencing schemes, some have either
juvenile-blended or criminal-blended or
both. (See Figure 2) Both categories offer
juvenile offenders the chance for rehabilitation, while still leaving open the
possibility of adult criminal sanctions.
The Office of Juvenile Justice and
Delinquency Prevention defined juvenileblended sentencing as the law that gives
the juvenile court the authority to impose
both juvenile and adult criminal sanctions
on juvenile offenders who meet certain
criteria. A juvenile subject to such a combination sentence remains in the juvenile

correctional system only conditionally,
with a criminal sentence dangling overhead as a way of encouraging cooperation and discouraging future misconduct.
Patrick Griffin, Legal Boundaries Between
the Juvenile and Criminal Justice System in
the United States 6 (2009).
Criminal-blended sentencing allows
the criminal court to impose juvenile or
adult sentences on the youth, or both,
while typically suspending the criminal
sanctions. The youth is convicted as an
adult in adult criminal court, but the
court may impose juvenile sanctions.
The requirements for a youthful offender
to be eligible for criminal-blended sentencing varies by state, but the majority of states take into consideration the
youth’s age, the type of offense committed, and whether the youth would be
amenable to rehabilitation in a juvenile
facility, rather than serving a criminal
sentence in an adult facility. Roughly
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burden for the financially distraught to
pay and the cascading effect of driver’s
license suspension and further fines
and costs. In juvenile court, it causes
violations of probation for the failure to pay the costs. We should take
Virginia’s approach.

Juveniles Sentenced to Life

half the states in the Union have adopted
some form of blended sentencing.

Missouri Juvenile
Expenditures

For the 2015 fiscal year, the Missouri
DYS spent a total of $57.5 million for all
juvenile services, the majority of which
was devoted to treatment services.
DFAS Data and Research Analysis, Mo.
Dep’t. of Soc. Serv., Division of Youth
Serv. Ann. Rep. 17 (2015). Missouri spent
$51,782,629.00 specifically on treatment
services for juveniles, which included
both educational and vocational services; in other words, 90 percent of the
overall budget for Missouri DYS went
toward rehabilitating juveniles, rather
than punishing them, in hopes of releasing them back into society as positive
members of the community.
With the state’s main focus being
on rehabilitation of youthful offenders, Missouri’s recidivism rates were
a reflection of such. According to the
Annual Report, of the 813 juveniles
that were discharged from Missouri
DYS in 2014, only 4.3 percent were
recommitted, 0.9 percent were incarcerated as adults, and 7.2 percent were
28
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either placed on probation or 120-day
treatment, resulting in a recidivism
rate of only 12.3 percent within one
year of discharge. Within one year of
discharge in 2014, an overwhelming
87.7 percent were labeled as “law abiding.” Furthermore, of the 939 juvenile
offenders released in 2012, only 31.4
percent either returned to Missouri DYS
or became involved in the adult correctional system. Missouri’s DYS devote
their efforts to providing individualized, comprehensive, and need-based
services to the juveniles, which was
reflected in their annual report for the
2015 fiscal year. These statistical results
appear very positive on their face.

Court Costs

Our neighbor, Virginia, has stopped
collecting court costs in juvenile cases.
Generally, the court costs present a difficult bar to young people in the system who are generally represented by
the Public Defender. Whether it is $185
as it is in Prince George’s County, or if
you are on the margin, it might as well
be thousands when it is impossible to
pay and survive. A number of states
have been looking at motor vehicle
fines that present an almost impossible
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Another trending issue throughout
courts statewide is cases involving juveniles sentenced to life, who qualify for
parole, but are never paroled. Pursuant
to the Supreme Court rulings in Miller
v. Alabama, 567 U.S. ___, 132 S. Ct. 2455
(2012) and more recently, in Montgomery
v. Louisiana, 577 U.S. ___, 136 S. Ct. 718
(2016) a juvenile sentenced to life in
prison without the possibility of parole
is an illegal sentence. Yet, in Maryland,
the final authority to parole any individual sentenced to life remains in the
hands of the Governor. Maryland is one
of only three states that still have this
requirement. No one serving a life sentence in Maryland, juvenile or adult, has
been paroled since Governor Paris N.
Glendenning announced his policy of
“life means life”, outside a humanitarian
consideration for the terminally ill and/
or very old. As a result, there are currently over 200 individuals in Maryland
serving life sentences they received as
juveniles. Some have been incarcerated
for over 40 years, despite their growth in
maturity and progress toward rehabilitation. These individuals are legally eligible for parole in Maryland, but will they
ever be given a ‘meaningful’ and ‘realistic’ opportunity for release? Maryland’s
system may be constitutional on its face
but the real issue is whether it is constitutional in its application. We now see
individualized, local adjustments of sentences to accomplish meaningful parole
eligibility in lieu of these life sentences,
but it appears a statewide resolution

would be better.
In Maryland, judges lose the ability
to reconsider sentences after five years.
Generally, insufficient time has passed
for a judge to make a very difficult
decision regarding a serious juvenile
offender’s amenability to treatment
and likelihood of reoffending based on
brain development and maturity.
This past legislative session, Delegate
William G. Folden introduced HB 1323
to give young adults in the adult system a chance to petition the court for
a review of sentence after they have
served 15 years of a 20-year sentence or
more for a crime committed before the
age of 18. This bill did not make it out
of the committee.

Maryland Best Practices

According to the Maryland Department
of Juvenile Services (“DJS”), in 2015, the
overall daily population of Maryland
youth committed by the juvenile court
was 711. In 2014, that number was 898
committed youth, which represents a
20.8 percent decrease in 2015.
In 2015, the Maryland Department
of Juvenile Services implemented several new initiatives that are a step in
the right direction toward a more effective juvenile justice system in our state.
The department partnered with the
Anne E. Casey Foundation as a pilot
site for Juvenile Detention Alternatives
Initiative (JDAI) which seeks to safely reduce detention populations.
Maryland has two jurisdictions that
serve as JDAI sites - Baltimore City and
Prince George’s County. In Baltimore
City, the average daily population for
youth in juvenile court jurisdiction in
detention has dropped to 52.3 youths
each night. In comparison, the average daily population in detention in
Baltimore City in 2012 was 121.6 youth.
Additionally, under DJS Secretary

Sam Abed, the Department created the
Office of Equity and Reform, putting
DJS on the forefront to eliminate bias
in the juvenile justice system.   
The Department also implemented the Accountability and Incentive
Management (AIM) program which
has made significant progress in reducing the rate of youth committed on
technical violations. This program created a standardized set of responses
throughout Maryland to keep youth
from deep end involvement in the
juvenile justice system.   
In 2015, nearly half of youth were
diverted from the system at in-take
where their cases were either resolved
or received an informal adjustment.
The Department received 23,446 complaints in 2015. Of those, 50.9 percent
were forwarded to the local State’s
Attorney’s Office and 49.1 percent
were resolved or received an informal
adjustment. Of the cases sent to the
local State’s Attorney’s Office, only 7.8
percent were committed to DJS, while
23.6 percent received probation.
The Department also demonstrated
its commitment to positive outcomes
for youth through reform in 2015 with
the creation of the Office of Family
Engagement. This unit is dedicated to
getting and keeping families involved
in the process from in-take through
release and re-entry into the community. Research has shown that when
youth have increased involvement and
engagement with their families during their time in the juvenile justice
system, they are more likely to successfully complete treatment and avoid
re-offending in the future.

Chairman Joseph F. Vallario, Jr. that
brought the Texas Judge’s School Model
to Maryland. Following a business trip
to Palm Springs, California, Judge Frank
Montalvo the then Juvenile Court Judge
in San Antonio, Texas (now of the U.S.
District Court of Texas, Western District),
extoled the values of the “Texas Judges
School.” No student was ever expelled
just reassigned to the “Judges School.”
It was an alternative high school with
a strict regime that worked. The initial
benefit was to remove those disruptive
students from their regular school setting. The educational environment at the
regular school got substantially better
and those students needing the attention
got it in an alternative setting. Prince
George’s County became the pilot project
for the state Department of Education.
They are now unfunded mandates.
Prince George’s County offers two alternative schools, Green Valley Academy
at Edgar Allen Poe and Annapolis Road
Academy. These schools are aimed at
youth who are older than their peers and
are experiencing behavioral and attendance concerns in a regular classroom
setting. The youth in these academies
are in need of additional guidance in a
highly structured and supportive environment in order to achieve the additional credits to advance to their correct
grade level. By law the juvenile court
judges in Prince George’s County have
the ability to order a juvenile respondent
to the school.
Juvenile court in Maryland provides
a unique opportunity to make a major
difference in a young person’s life. We
should take a serious look at best practices around the country, especially
blended sentencing.

Alternative Schools

Judge Nichols is the 19th Chief Judge of
Maryland’s Seventh Judicial Circuit and
twice served as the Judge-in-Charge of
the Prince George’s County Juvenile Court,
2002-2005, 2007-2010.

To his credit Governor Parris N.
Glendenning in 2001 signed into law
a bill sponsored by House Judiciary
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Police, Animals,
and the Use of
Force in Maryland
By Richard H. Melnick

P

olice officers have a distinguished, synergistic, and caring history with animals in
Maryland. Police departments both
enforce laws to protect animals and
work directly with canines and other
animals in crime-solving teams. At the
same time, police officers encounter
animals during their daily activities
in protecting the public health, safety,
and welfare and, in so doing, they
face challenges that include protecting
themselves from dangers the animals
may present. These dangers are heightened in today’s society, as animals with
aggressive propensities may be present, and even confront police officers,
at crime scenes.
Police and animals have demonstrated respect for one another for generations. Examples of this include officers
patrolling the streets on horseback, as
well as the many canine units in which
dogs and police officers work together as
partners in conducting law enforcement
duties throughout the State. Dogs have
been used by law enforcement agencies
for over 100 years. The English used
bloodhounds while searching for Jack
the Ripper in 1888, and the use of dogs
in law enforcement took a foothold in
the United States during the 1970s. The
30
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German Shepherd is the most prevalent breed of police dog, while others
include the Labrador Retriever, Belgian
Malinois, and the Dutch Shepherd. Dogs
for Law Enforcement, http://www.dogsforlawenforcement.org/police-caninesin-history.html (last visited June 23, 2016).
The canines’ duties include searching
for illegal drugs and explosives, tracking fugitives, searching for lost people,
looking for crime scene evidence, and
protecting their handlers. Police dogs
respond to several hand and verbal commands from their human partners in
accomplishing their joint goals. K9 Unit:
Duties and Responsibilities, New York State
Department of Environmental Conservation,
http://www.dec.ny.gov/regulations/2775.html (last visited June 23, 2016).
Consequently, police officers rely on, and
become attached to, their departmentassigned canines. Sara Brumfield, Retired
Marietta police officer to keep dog at no cost,
The Athens Messenger (Feb. 1, 2016),
http://www.athensmessenger.com/
news/retired-marietta-police-officer-tokeep-dog-at-no-cost/article_5a38cb1ab673-5715-968f-12efa70ef31c.html (last
visited June 23, 2016).
Police officers respect, work with, and
diligently undertake to protect animals
in our society. This article looks at some
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of the legal issues that arise from the
relationship and interactions between
police and animals in Maryland.

Police Protect and
Safeguard Animals

Among their duties, police officers
investigate and help prosecute criminal acts by people who victimize or
brutalize animals. In this regard, police
are responsible for enforcing Maryland
statutes that prohibit, and punish people who commit, crimes against animals. Md. Code Ann., Crim. Law, §§
10-601–625 (2015).
Maryland’s animal protection statutes broadly define an “animal” as “a
living creature except a human being.”
Id. § 10-601 (b). The legislature intended for these statutes to protect from
intentional cruelty all animals in the
State, including those that are: privately owned; strays; domesticated; feral;
farm animals; corporately or institu-

tionally owned; or, used in privately,
locally, State, or federally funded scientific or medical activities. See id. § 10-602.
“Cruelty” means “the unnecessary or
unjustifiable physical pain or suffering
caused or allowed by an act, omission,
or neglect” and “includes torture and
torment.” Id. § 10-601 (c)(1) & (2). The
statutes prohibit, and punish as a misdemeanor: (a) the abuse or neglect of
an animal; (b) attending a dogfight or
cockfight; (c) giving away an animal
as a prize or by other improper means;
(d) killing a dog or cat in an inhumane
manner; (e) abandoning a domestic animal; (f) improper sale of a puppy or
kitten under the age of eight weeks; (g)
improper sale or coloring of a chick;
(h) violating the conditions for retrieving an animal from an animal control
unit; (i) poisoning a dog; (j) selling or
failing to control a “dangerous dog”;
(k) importing, offering, or transferring
a dangerous animal or a wild animal;
(l) injuring or trapping a carrier pigeon;

(m) failing to attend to or restrain a dog;
(n) improperly surgically restricting a
dog; or, (o) improperly de-vocalizing
a dog or cat. Id. §§ 10-604–605; 10-610–
614; 10-617–625.
In addition, police officers enforce
motor vehicle violations against people
who: (a) fail to take the legally required
actions after their vehicle collides with,
and injures, an animal; or, (b) leave a cat
or dog in a standing or parked vehicle,
in a manner that endangers the animal’s safety. Md. Code Ann., Transp., §§
20-106 & 21-1004.1. Moreover, while a
person must generally not leave a motor
vehicle unattended, with the engine on,
and the key in the ignition, an on-duty
law enforcement officer may do so in
order to provide appropriate ventilation
to a cat or dog left inside the vehicle. See
id. § 21-1101 (a) & (c)(1).
Furthermore, the following crimes
against animals are punishable as felonies: (a) aggravated cruelty to animals;
(b) aggravated cruelty to animals as

part of dogfights or cockfights; and (c)
interference with a race horse. Id. §§
10-606–608, 10-620. Along with fines
or imprisonment, some of the statutes
require the offender to participate in,
and pay for, psychological counseling.
Id. §§ 10-604–608; 10-610. A court may
also order that the police remove an
animal from the custody of a person
convicted of animal cruelty. Id. § 10-615.
A few years ago, the Court of Appeals
of Maryland interpreted the Maryland
statute prohibiting aggravated cruelty
to animals, in a case where an aggravated assault suspect fled the crime
scene and injured a police canine. See
Haile v. State, 431 Md. 448, 66 A.3d 600
(2013). The animal cruelty statute specifically protects animals that perform
law enforcement duties, by stating that
“[a] person may not: . . . except in the
case of self-defense, intentionally inflict
bodily harm, permanent disability, or
death on an animal owned or used by a
law enforcement unit.” Md. Code Ann.,
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Crim. Law, § 10-606 (a)(3). In Haile, the
aggravated assault suspect hid behind
a tree, concealed the weapon he had
used in the assault, and refused to
show his hands to the police officer.
The officer warned the suspect that the
dog would be cut loose if the suspect
continued to conceal his hands. The
suspect refused. The police released
the dog, which then apprehended the
suspect by the upper left arm in a
trained “bite and hold” technique. The
suspect repeatedly beat the dog on the
head, inflicted a half-inch cut above the
dog’s right eye, and caused the dog to
release hold of the suspect. The suspect
then attempted to escape by climbing
a fence, and the officer directed the
dog to seize him again. This time, the
dog took hold of the suspect’s left side.
Undeterred, the suspect continued to
attempt to scale the fence. The officer
then directed the dog to release its grip,
to avoid further injury to the suspect,
and officers on the other side of the
fence took the suspect into custody. 431
Md. at 453-54, 66 A.3d at 602.
The court, inter alia, held that the
plain meaning of the statute requires
the State to prove only that the defendant intended to inflict bodily harm,
rather than having to prove that the
defendant had the specific intent to
inflict serious bodily harm. The court
found that evidence of the large wound
the suspect inflicted on the dog sufficiently proved the intent element of
the crime. In addition, the court examined whether the suspect acted in selfdefense, to avoid culpability under the
statute, based upon the following wellestablished elements of self-defense:
1. The accused must have had reasonable grounds to believe himself
. . . in apparent imminent or immediate danger of death or serious
bodily harm from his assailant or
potential assailant;
32
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2. The accused must have in fact
believed himself . . . in this danger;
3. The accused claiming the right of
self-defense must not have been
the aggressor or provoked the conflict; and
4. The force used must not have been
unreasonable and excessive, that is
the force must not have been more
force than the exigency demanded.
Haile, 431 Md. at 472, 66 A.3d at 614
(citations omitted). The court held that
the suspect failed to meet element (3)
above, because: he invited or provoked
the conflict, the stabbing victim had
named and identified the suspect as
the assailant, the police officer ordered
the suspect to show his hands, and the
officer gave the suspect notice that his
failure to show his hands would result
in the canine’s release. In addition, the
court held that the suspect failed to
meet element (4) above, because inflicting a half-inch cut above the canine’s
eye was excessive force to have the dog
release its grip. Haile, 431 Md. at 472-73,
66 A.3d at 614.
Police are instrumental in enforcing statutes prohibiting crimes against
animals. Notwithstanding their positive relationship with- and actions on
behalf of- animals, officers sometimes
are confronted by animals when performing police duties.

Police Interact With Animals
During Law Enforcement

Local governments are authorized to
regulate and license animals, including establishing the conditions under
which dogs and livestock may be “at
large” or pass over public ways, and
the manner by which people may fish
or hunt animals. Md. Code Ann., Local
Gov’t., §§ 10-329; 13-101–109(2013).
Maryland law protects people and
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their property from harm by animals,
and provides that any “person may
kill a dog that the person sees in the act
of (1) pursuing, attacking, wounding,
or killing poultry or livestock; or (2)
attacking a human being.” Id. § 13-105
(emphasis added).
The police have a duty to protect the
public, and this heightens their exposure
to attacks by vicious dogs. In order to
protect themselves and others, officers
may use force that is reasonable under
the circumstances. See, e.g., Richardson
v. McGriff, 361 Md. 437, 762 A.2d 48
(2000). The challenges police officers
face when interacting with animals are
highlighted by the difficulties courts
and the legislature have in establishing policy related to the dangers various dog breeds may present to human
beings. In 2012, the Court of Appeals of
Maryland addressed the related issue
of civil liability that an owner or landlord in control of a dog may incur for
the dog’s actions in harming a person.
At the time of the court’s opinion, the
traditional common law standard in
Maryland was as follows:
[T]he owner of a dog is not liable
for injuries caused by it, unless it
has a vicious propensity and notice
of that fact is brought home to him.
But when it is once established that
the dog is of a vicious nature, and
that the person owning or keeping
it has knowledge of that fact, the
same responsibility attaches to the
owner to keep it from doing mischief as the keeper of an animal naturally ferocious would be subject to,
and proof of negligence on the part
of the owner is unnecessary. This is
the recognized and well settled law
of this state.
Bachman v. Clark, 128 Md. 245, 247,
97 A. 440, 441 (1916) (citation omitted). This long-held “one bite rule”

exposes the dog owner to no liability,
except when the plaintiff proves the
dog is vicious and that the owner
has notice of its viciousness. At that
point, the owner is strictly liable for
injuries resulting from the dog’s attack,
because the owner then would breach a
duty to exercise the amount of care (i.e.,
control) that “would be exercised by a
reasonable person given the situation,
considering the past behavior of the
animal and any reasonably foreseeable
injuries.” Slack v. Villari, 59 Md.App.
462, 470, 476 A.2d 227, cert denied, 301
Md. 177, 482 A.2d 502 (1984).
With this background, on April 26,
2012, the Maryland Court of Appeals,
in Tracey v. Solesky, 427 Md. 627, 50
A.3d 1075 (2012), modified the common law. The court expanded the strict
liability standard so that it applied if
the person in control of the dog was on
notice that the dog was of the dangerous pit bull breed or cross-bred pit bull
mix, regardless of the propensities of
the particular dog, as follows:
[U]pon a plaintiff’s sufficient proof
that a dog involved in an attack is
a pit bull or a pit bull mix, and that
the owner, or other person(s) who
has the right to control the pit bull’s
presence on the subject premises
(including a landlord who has the
right and/or opportunity to prohibit such dogs on leased premises
as in this case) knows, or has reason
to know, that the dog is a pit bull or
cross-bred pit bull mix, that person
is strictly liable for the damages
caused to a plaintiff who is attacked
by the dog on or from the owner’s
or lessor’s premises.
Solesky, 427 Md. at 652, 50 A.3d at
1089. In reaching this holding, the court
referenced its strong dicta in Matthews
v. Amberwood Assoc. Ltd. P’ship, Inc.,
351 Md. 544, 719 A.2d 119 (1998), as

well as scientific research; “the numerous instances of serious and often fatal
attacks by pit bulls throughout the
country, and especially in Maryland”;
the “foreseeability of harm” posed by
these animals; and other sources that
highlighted the particular aggressive,
powerful, extraordinarily savage, and
persistent characteristics of pit bulls and
cross-bred pit bulls that make them
“extremely dangerous.” Solesky, 427
Md. 627, 637-44, 652, 50 A.3d 1075, 108085, 1089 (2012). The Maryland Court of
Appeals, on motion for reconsideration,
then reversed itself, in part, by limiting
strict liability to only pure bred pit bull
dogs and deleting reference to crossbred pit bull mixes. Solesky, 427 Md. at
664-668, 50 A.3d at 1096-1098.
In 2014, the Maryland General
Assembly enacted a breed-neutral
statute to deal with liability for dog
attacks, stating that, “[i]n an action
against an owner of a dog for damages
for personal injury or death caused by
the dog, evidence that the dog caused
the personal injury or death creates
the rebuttable presumption that the
owner knew or should have known
that the dog had vicious or dangerous propensities.” Md. Code Ann.,
Cts. & Jud. Proc., § 3-1901(a)(1) (2014)
(emphasis added). The statute also
retains the common law of personal
injury or death liability that existed prior to April 1, 2012, for actions
against a person other than the owner
of the dog, for attacks by dogs against
humans, regardless of the dog’s breed
or heritage. Id. § 3-1901(b). Also, a dog
owner is not liable for personal injury,
death, or property damage caused by
a dog running at large, if the injury or
loss was caused to a person who was
committing, or attempting to commit,
trespass or another criminal offense on
the dog owner’s property, or against
any person; or teasing, tormenting,

abusing, or provoking the dog. Id. §
3-1901(c). The statute “does not affect”
any other common law or statutory
cause of action, defense, or immunity.
Id. § 3-1901(d).
In Solesky, the court highlighted
the public policy concerns related to
injuries caused to humans (including
police officers) by dogs with dangerous
propensities associated with particular breeds. The legislation establishes
a rebuttable presumption related to
all dogs that attack a person, is silent
on the characteristics possessed by
particular dog breeds that the court
mentioned, and arguably gives a “free
pass” to landlords (or other non-owners) who have control of a dog by
reverting back to the pre-2012 common
law rule related to their liability.
One may reasonably argue that,
despite the legislation, certain dog
breeds continue to pose an extreme
danger to people – most notably police
officers pursuing suspects, investigating crimes, or otherwise performing
valid law enforcement functions at
premises on, or from, which those dogs
may attack them. This illustrates the
challenges officers face in determining
the proper course of action when confronted by an animal.

Maryland Law - Use of Force
and Animals

The U.S. Supreme Court has long held
that, “[a] police officer’s use of deadly
force . . . is reasonable where the officer has probable cause to believe that
the suspect poses a significant threat
of death or serious physical injury to
the officer or others. See Tennessee v.
Garner, 471 U.S. 1, 7, 105 S.Ct. 1694
(1985). Where a police officer uses force
that results in harm to an animal in
Maryland, the outcome of a related
claim or defense will often depend
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on: (a) the reasonableness of the force
used by the officer (which is a function of the objective danger the animal
presents to the officer); (b) applicable
federal and State law (e.g. trespass to
chattels; conversion), including constitutional law; (c) self-defense (applying
the same elements as noted above);
(d) governmental immunity; and (e)
public official immunity. While a comprehensive discussion of each of these
concepts is beyond this article’s scope,
an overview is provided below.
Fourth Amendment Seizures/Takings
Under the Fourth Amendment to the
U.S. Constitution, “The right of the
people to be secure in their persons,
houses, papers, and effects, against
unreasonable seizures, shall not be
violated . . . .” U.S. Const., amend.
IV. Police, by executing a search warrant or otherwise validly fulfilling
their duties, may be brought directly
onto the real property of an animal
owner. This may lead to a confrontation between the officer and the animal. If the police officer uses force that
allegedly is excessive and harms the
animal, courts may find the injury or
destruction to be an unlawful “seizure”
of property in violation of the owner’s
Fourth Amendment rights.
The U.S. Supreme Court has held
that personal property is an “effect”
for purposes of being considered
the subject of a seizure under the
Fourth Amendment. United States
v. Place, 462 U.S. 696, 701, 103 S.Ct.
2637 (1983). Also, the federal Fourth
Circuit, which encompasses Maryland,
stated that, “on the strength of the
Constitution’s text, on history, and of
precedent, we hold that the plaintiff’s
privately owned dogs were ‘effects’
subject to the protections of the Fourth
Amendment.” Altman v. City of High
Point, N.C., 330 F.3d 194, 203 (2003)
34
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(holding no Fourth Amendment violation occurred, for purposes of owner’s
constitutional claim against city and
officer, where officer shot and killed a
loose dog that was part pit bull and
that behaved aggressively toward a
meter reader, because police officer’s
actions were objectively reasonable,
even though dog had not attacked
anyone). In Maryland, an animal is
generally defined as personal property
that may be licensed and regulated by
local governments. See, e.g., Md. Code
Ann., Local Gov’t., § 13-107(b) (2013)
(related to licensing a dog as personal
property). Further, the Supreme Court
has stated that a seizure of personal
property occurs when “there is some
meaningful interference with an individual’s possessory interests in that
property.” United States v. Jacobsen, 466
U.S. 109, 113, 104 S.Ct. 1652 (1984); see
also Altman, 330 F.3d at 204-05.
A plaintiff who seeks redress for the
injury or destruction of an animal by
the police, based on an alleged Fourth
Amendment violation, may bring an
action in federal court against the government or officer under the federal
civil rights statute, which states, in
relevant part:
Every person who, under color of
any statute, ordinance, regulation,
custom, or usage, of any State or
Territory or the District of Columbia,
subjects, or causes to be subjected, any
citizen of the United States or other
person within the jurisdiction thereof
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and the laws, shall be
liable to the party injured in an action
at law, suit in equity, or other proper
proceeding for redress . . . .
42 U.S.C. § 1983. A comparable cause
of action may be available in State
court for an alleged violation under
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the Maryland Declaration of Rights.
See Md. Code Ann., Const. arts. 24, 26.
Only upon finding that the police
acted unreasonably in harming an
animal may a court find a Fourth
Amendment violation. Altman, 330 F.3d
at 205 (citing Place¸ 462 U.S. at 701,
103 S.Ct. 2637). Courts must determine
whether the actions leading to damage
to the animal (i.e., the property) were
objectively reasonable, on a case-bycase basis, while balancing “the nature
and quality of the intrusion on the individual’s Fourth Amendment interests
against the importance of the governmental interests alleged to justify the
intrusion.” Id.; see also Place, 462 U.S.
at 703, 103 S.Ct. at 2637. Moreover,
“[t]he calculus of reasonableness must
embody the allowance for the fact that
police officers are often forced to make
split-second judgments in circumstances that are tense, uncertain, and rapidly
evolving about the amount of force that
is necessary in a particular situation.”
Id. (citing Graham v. Connor, 490 U.S.
386, 397, 109 S.Ct. 1865 (1989). As noted
by the Fourth Circuit, “[t]he task of this
court is to put itself into the shoes of the
officers at the time the actions took place
and to ask whether the actions taken by
the officers were objectively unreasonable.” Altman, 330 F.3d at 205. If the
answer is “no”, then neither the government nor the officer is liable. And, even
if the answer is “yes”, the government
or officer may be immune from liability.

Immunity

Governmental Immunity
The government is immune from liability resulting from the force a police officer
uses against an animal, unless a plaintiff
can prove that there is a direct causal link
between a governmental “policy or custom and the alleged constitutional deprivation”, and that the policy or custom

deliberately or consciously ignores and
is indifferent to people’s constitutional
rights. See, e.g., City of Canton v. Harris,
489 U.S. 378, 385, 388, 109 S.Ct. 1197,
1203 (1989) (“Deliberate indifference”
means that the government must make
a deliberate or conscious choice to ignore
people’s constitutional rights). The U.S.
Supreme Court, in Monell v. Department
of Social Services of the City of New York,
436 U.S. 658, 98 S.Ct. 2018 (1978), disallowed suits filed against a government on a respondent superior theory but
allowed suits where the government has
established a policy, or permitted a custom, that deliberately deprives individuals of their rights.
Public Official Immunity
The U.S. Supreme Court has recognized
that “government officials performing
discretionary functions generally are
shielded from liability for civil damages
insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonable
person would have known.” Harlow v.
Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 227
(1982). Consistent with this, Maryland
appellate courts have repeatedly held
that public officials, including police
officers acting in the scope of their law
enforcement functions, are entitled to
immunity from tort liability for conduct
that may have been negligent in the
performance of their job duties. See, e.g.,
Richardson v. McGriff, 361 Md. 437, 519,
762 A.2d 48, 93 (2000); Parker v. State, 337
Md. 271, 285, 653 A.2d 436, 443 (1995);
Ashburn v. Anne Arundel County, 306
Md. 617, 621, 510 A.2d 1078, 1080 (1986).
A police officer is generally protected
from liability by qualified immunity
for actions arising under 42 U.S.C. §
1983, or otherwise, unless: 1) the officer’s actions violated a clearly established constitutional right; and, 2) under
the circumstances, a reasonable official

would have known that his or her conduct violated the right. See Anderson v.
Creighton, 483 U.S. 635, 639,_107 S.Ct.
3034, 3039 (1987) (officer absolved from
liability if he can show that a reasonable
officer with the information he possessed at the time could have believed
that his conduct was lawful).
To defeat public official immunity, a
plaintiff must prove that a police officer acted with actual malice, “which
requires an act without legal justification
or excuse, but with an evil or rancorous
motive influenced by hate, the purpose
being to deliberately and willfully injure
the plaintiff.” See, e.g., Clea v. Mayor and
City Council of Baltimore, 312 Md. 662, 672,
541 A.2d 1303, 1308 (1988). This requires
malicious intent that exceeds gross negligence. See, e.g., Brooks v. Jenkins, 220
Md.App. 444, 461, 104 A.3d 899, 909
(2014). And, again, a court must view
the officer’s actions based on the totality of the circumstances presented at the
time of the incident, and not in hindsight
with the benefit of facts later learned.

Conclusion

Historically, police and animals have
enjoyed a positive relationship. They
work together to protect the public
health, safety, and welfare in Maryland,

and police officers actively enforce laws
intended to protect animals. Police officers face uncertainty and challenges and
must often make split-second decisions
to protect themselves and the public,
when encountering animals in the course
of their law enforcement duties. This
concern is exacerbated by the presence of
breeds of dogs that experts have found
to exhibit unusually aggressive behavior.
When police officers use force and
harm an animal, the owner may seek a
legal remedy under State common law
or statute, or on a constitutional basis
deriving from the Fourth Amendment.
However, courts will find no Fourth
Amendment violation, unless a police
officer acted unreasonably under the circumstances. In addition, governmental
immunity and public official immunity
may properly protect governments and
police officers from liability, except in
cases involving policy or conduct that
deliberately deprives people of their
rights. Police officers, by serving diligently, reasonably, and within the legal
framework discussed in this article, will
continue to foster and nurture a safe and
fair society for all humans and animals.
Mr. Melnick is an Associate County with
the Office of the County Attorney for
Montgomery County, MD.
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MSBA:
A History
– and Future –
of Transition
By the Honorable Harry C. Storm

EDITOR’S NOTE: Judge Storm delivered the following
excerpted message upon assuming the office of President of the
Maryland State Bar Association on June 18, 2016.
Thank you for providing me the opportunity to serve as the Association’s
123rd President. I’d like to begin with
a story – and a thank-you – that originates in Ocean City in 1976.
That summer, I could not have
imagined that exactly 40 years later I
would be back in Ocean City delivering this address, and assuming the
leadership of the robust organization
that represents 24,000 of Maryland’s
lawyers and judges.
To put that summer of 1976 into perspective, it was our bicentennial year, in
which our country celebrated 200 years
of independence. There were nominating conventions that summer: Gerald
Ford edged out Ronald Reagan on the
Republican side, while Jimmy Carter,
a relatively unknown former Georgia
Governor and peanut farmer who ran
as an outsider and reformer, secured
the Democratic nomination. Bates v.
State Bar of Arizona was making its way
through the lower courts and would the
following year reach the United States

Supreme Court, forever changing the
rules on attorney advertising.
I was a fresh college graduate and,
like many of my friends, went to
Ocean City for the summer. Some of
them worked on the Beach Patrol, others at Phillips Crab House and other
restaurants – and a few of us joined
the Ocean City Police Department as
summer police officers.
After completing my 10-day training program, I was sworn in as an
OCPD officer. That bestowed upon me
the power of arrest; remarkably, it also
entitled me to carry a firearm, which
in those days was a Colt revolver, a .38
Special. But the gun was on loan only
during the time of your shift; it was provided to you at the start of your shift,
and you returned it at the end. This created a bit of an awkward situation when
going to and from work, as you walked
around carrying an empty holster.
But the bullets – that’s another
story. The Department assigned you
six of them at the start of the sum-

mer. You kept those, and you had to
remember to bring them with you
for each shift. Of course, it wasn’t
unusual for someone to forget them,
in which case you consequently had to
face the wrath of the shift supervisor.
I was called Barney Fife on more than
one occasion; forgetting your bullets –
and having to borrow some – was not
something you wanted to do.
So, there I was – Officer Storm –
protecting the public against scofflaws
such as those who would dare traverse
the boardwalk without a shirt after 5:00
p.m., in violation of City Ordinance. It
was to be a fun and exciting summer
– one that I hoped would precede my
start of law school in the fall.
However, by June 1976, my grandiose plans for a career in the law were
not looking good. Having applied to
six law schools, I had a perfect score of
six rejections. So, I moved on to Plan
B – perhaps a sales career with IBM or
Xerox. Or Plan C – the FBI. I started
interviewing when I could, but none
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of these other options really interested
me nearly as much as the law.
The OCPD job was good through
Labor Day, but after that…I wasn’t
sure what would come next.
Then, one Tuesday in August, I
made a decision that changed my life.
I had a few days off and planned to
drive home to western Maryland to
visit my family. But along the way,
I decided to stop by the University
of Baltimore. I arrived early in the
morning, and found my way to the
Admissions Office. There I asked to
speak with the Admissions Director.
The receptionist, a very nice lady,
asked if I had an appointment.
“I do not,” I replied.
“Well, he won’t be here until later in
the day,” she said.
I explained that I had just driven up
from Ocean City, where I worked as a
police officer. We chatted for a minute.
When she asked if I could come back
in an hour, I said yes.
When I returned later, the nice
lady led me into the office of the
Admissions Director, Andrew Goletz.
Mr. Goletz was very cordial. We talked for a while. I told him about growing up in Frostburg, of attending the
University of Maryland, being active
in campus activities, my fraternity.
At the end of our conversation, he
said, “We’re taking students from the
wait list, but if there is anything we
can do, I’ll call you Friday by noon.”
I left and returned to Ocean City.
On Thursday, I worked the night shift,
which ended at 7:00 Friday morning.
I went home and tried to sleep for an
hour or two, then waited – 11:00 a.m.,
11:30 a.m., noon…
Then the phone rang.
“Harry, it’s Andy Goletz. I have a
spot for you in the night program if
you want it, but you have to get here
and register. Classes start on Monday.”
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I went to OCPD headquarters and
resigned, then drove to Baltimore,
where I registered for classes and
bought my books. The next day, I
drove back to Ocean City to retrieve
my things. I started class that Monday
night. I switched to the day division
the following year.
It was there that I got my start in the
law. Andy Goletz and the University
of Baltimore took a chance on me, and
for that I have always been grateful.
Andy left the school a few years
later and moved away, but I recently
tracked him down in West Virginia,
where he still practices law, and invited
him to attend my installation as MSBA
President. I hope that my experience
from those many years ago can serve to
remind all of us that, sometimes, that’s
all someone needs – a chance.
The Maryland State Bar Association
was founded in August 1896, when
a group of 100 Maryland judges and
lawyers, heeding a call issued by the
Allegany County Bar Association for
the creation of a statewide organization, met in Washington County for
that purpose. There they adopted a
constitution and bylaws, and elected the Honorable James McSherry
of Frederick, then Chief Judge of the
Court of Appeals of Maryland, to serve
as the Association’s first President.
Those early years of the MSBA,
according to the Honorable James
Schneider in his 1996 centennial book
A Century of Striving for Justice, were
the days when law offices smelled of
old leather books, coal burning stoves,
kerosene lamps, and cigar smoke. It
was an all-male domain, except for the
women who were then breaking into
the business world as stenographers
and secretaries. There were no uniform
standards for admission to the bar,
except that a Maryland lawyer had to
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be male and at least 21 years of age.
By 1896, a handful of AfricanAmerican lawyers – all men – had
been admitted to practice in Baltimore.
Maryland had no female attorneys,
although a few women were practicing in the District of Columbia.
We have come a long way. Today,
about 38 percent of our judges are
female, among them four of our seven
judges on the Court of Appeals of
Maryland, including Chief Judge
Mary Ellen Barbera. And now, I
have assumed the office of President
following two women, Debra G.
Schubert and the Honorable Pamila
J. Brown – the latter of whom was our
first female President of color, with
another woman, Sara H. Arthur, set to
follow me as President-Elect.
So, what do I see happening
between now and June 2017? Well, the
year ahead will be one of “transition”,
a theme which speaks to upcoming
transition within the MSBA as well
as the many changes now occurring
within the legal profession.
After 31 years as MSBA Executive
Director, Paul V. Carlin will retire at
the end of this calendar year. Paul has
been such a force within our organization as well as the profession. He has
overseen the phenomenal growth of
MSBA. When Paul arrived, in 1985,
membership stood around 10,000.
Today, we hover around 24,000 members. We have a $5.5 million budget
and a staff of 30. We do all of this
while still keeping dues at rates that
are among the lowest in the country.
Paul has been at the side of
every MSBA President since 1986.
Fortunately, he will be by my side for
half the bar year. But, come January
2017, a new Executive Director will
be in place. A search committee, cochaired by MSBA Past Presidents

Harry S. Johnson and James P. Nolan,
has retained the services of a consultant to assist in the process of selecting
a candidate, with the intention of ultimately making its recommendation to
the Board of Governors in September.
The hiring of the new Executive
Director, integrating that person into
the organization, and helping that
person to establish his or her own
identity within the MSBA will be our
single most important project for the
coming year. While saying goodbye to
Paul will be sad, I hope that this will
also be an exciting time in which we
will move the MSBA into its next era.
As I see it, my job, and that of the
Executive Committee and Board of
Governors, is to lead MSBA and further its mission as expressed in our
mission statement:
“…to
effectively
represent
Maryland’s lawyers, to provide
members services, and to promote
professionalism, diversity in the
legal profession, access to justice,
service to the public, and respect for
the rule of law.”
These are the very lofty goals to
which we as an organization aspire, and
I intend to keep each of them in mind
as we move forward in the year ahead.
To effectively represent Maryland’s
lawyers requires vigilance, an awareness of what’s going on around us.
What is happening within the profession? What do we need to do to
keep up with changing technology
and demographics?
Our Planning Committee, under the
leadership of E. Regine Francois, worked
hard this past year, and has put forth
recommendations regarding important
issues that we must look at further in
order to keep pace with a changing profession. These issues include:
• Whether or not to recommend

the adoption of the Uniform Bar
Exam, already implemented in
more than 20 states, to make it
easier for new lawyers to find
work, and to cross state lines in
search of employment;
• Examining our reciprocity rules to
see if they should be liberalized so
as to keep up with our surrounding jurisdictions.
A brand-new committee on the
future of the legal profession, chaired
by Dana Williams, will in its mission
touch upon two of the MSBA’s stated
goals: the effective representation of
Maryland’s lawyers and the promotion of access to justice.
Also of great importance to our mission are membership and member services. We, like other bar associations,
face a challenge in maintaining membership at a time when law school enrollments and applications have declined,
and the profession overall is graying.
About 67 percent of Maryland’s lawyers and judges are MSBA members, a
high capture rate for a voluntary bar.
Nevertheless, we must be doing what
we can to attract those non-members,
for being a part of this association benefits all of us, lawyers and judges alike.
In my view, MSBA involvement
keeps you more in tune with what’s
going on. It keeps you more up to date
with changes in the law. It also makes
you more likely to attend CLE programs, as well as more likely to display the civility and professionalism
that are hallmarks of our membership.
For the last year, our Special
Committee on Marketing, under the
leadership of Stanford Gann, Jr., has
worked hard to advance recommendations which the Board of Governors
recently approved. We are now working to implement those recommendations in an effort to attract new members – among them, I hope, more gov-

ernment lawyers and fellow judges,
as well as members of our state’s local
and specialty bars who have not yet
taken the step to join the MSBA.
At the same time, we plan to make a
new push to interest law students who
are right out of the gate, as well as law
professors who are not MSBA members. We are very fortunate to have
a positive working relationship with
our two law schools, the University
of Baltimore School of Law and the
University of Maryland Francis King
Carey School of Law. We regularly
meet with the deans of both schools,
which also host meetings of the Board
of Governors. We also work with them
on collaborative projects like the new
incubator program. Working in concert with the schools helps to keep us
aware of the challenging job market
and the problem of student debt, key
issues on which we will continue to
work together to find solutions.
One of the most important things
that we as lawyers and judges can do
is to “get out there” into the community, and the Maryland Civics and Law
Academy has shown itself to be an
excellent vehicle for doing just that. The
program, wherein volunteer lawyers
and judges go into Maryland schools to
discuss with students the law and their
role in the justice system, was originally
scheduled to sunset this year. However,
I plan to not only continue it, but I also
hope to increase participation in it by
both attorneys and judges.
Indeed, there are challenges ahead,
but I hope that we will do some good
work and have fun doing it, all while
staying focused on the more mundane
task of keeping the train on the tracks.
I am honored and humbled by the
prospect of leading this great organization and offer my sincere thanks for
the trust that you have placed in me.
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THE DIRECTOR DUTIES BILL:

AMENDMENTS
TO
OF THE
SECTION 2-405.1
MARYLAND GENERAL
CORPORATION LAW
By Bill Carson and Scott Wilson

O

n April 26, 2016, Governor Hogan
signed House Bill 354, which amends

the Maryland General Corporation Law
(“MGCL”) to clarify that a director of a
Maryland corporation need only comply
with the statutory standard of conduct –
and not unspecified common law fiduciary
duties – when acting in his or her capacity
as a director. The amendments, effective October 1, 2016, will provide much
needed clarity for directors of Maryland
corporations and their stockholders.
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Since 1976, when the General
Assembly adopted Section 35 of
the Model Business Corporation
Act (now, Section 8.30) and enacted
Section 2-405.1 of the MGCL, a director of a Maryland corporation has
been required to act: in good faith;
in a manner the director reasonably
believes to be in the best interests of
the corporation; and with the care
that an ordinarily prudent person in
a like position would use under similar circumstances. By adopting the
standard of conduct articulated in
the Model Business Corporation Act,
the General Assembly codified director duties replacing the common
law fiduciary duties that had historically governed director conduct.
Model Business Corporation Act,
Official Comment to § 8.30 (8-196)
(2013 Rev.); V easey & M anning ,
C odified Standard – Safe H arbor
or U ncharted R eef ? A n A nalysis
of M odel A ct S tandard of C are
Compared with Delaware Law, 35 Bus.
Law. 9191 (1980). Through House
Bill 354, the General Assembly (i)
confirmed its original intent that the
codified standard of conduct super-

sedes and subsumes prior articulations of director fiduciary duties
and (ii) clarified the reach of Section
2-405.1(c) (formerly subsection (a)).
Most prominently, new subsection
(i) provides that Section 2-405.1 is
the sole source of duties of a director
to the corporation or the stockholders of the corporation. This clarification resolves the ambiguity created
by Shenker v. Laureate Education, Inc.,
411 Md. 317 (2009) and its progeny.
In Shenker, the Court of Appeals
of Maryland held that, among
other things, Maryland law recognizes certain undefined common
law fiduciary duties that govern
the actions of a director in addition to the standard of conduct
articulated in Section 2-405.1. 411
Md. at 339-41. The court held that
the statute applies to managerial
decisions, but that there are other,
unspecified common law fiduciary
duties owed directly to stockholders that “may be triggered by the
occurrence of appropriate events.”
Id. at 335. While the legal duties of
candor and maximization of value
articulated by the court in Shenker

were widely viewed as subsumed
within the standard of conduct,
questions arose as to what other
common law fiduciary duties
might exist under the court’s formulation. Further, while the Court
of Appeals recognized that common law fiduciary duties could be
triggered by appropriate events,
the court failed to explain what factual scenarios trigger such duties.
See Sutton v. Fedfirst Fin. Corp.,
226 Md. App. 46, 85-86 (2015). In
Sutton, in the absence of any standard, the Court of Special Appeals
purported to adopt Delaware
corporate law. Id. Somewhat confusingly, the Delaware standard
articulated by the Court of Special
Appeals is not concerned with
springing legal duties, but with
the court’s standard of review with
regard to allegations that directors
breached fiduciary duties owed
stockholders in all circumstances.
In short, Shenker and its progeny introduced deep uncertainty
into the business world in which
Maryland corporations and their
boards of directors reside.
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The amendments to the statute
eliminate the distinction between
managerial and non-managerial
acts, resolve the surrounding confusion, and clarify that Section 2-405.1
is the sole source of a director’s
duties. Nevertheless, to preserve the
ultimate outcome of Shenker, that
a stockholder obtains a direct remedy for a breach of the director’s
duties under certain circumstances,
the newly-enacted statute eliminates
former subsection (g) of Section
2-405.1, which limited enforcement
of the standard of conduct to those
acting by or in the right of the corporation. As revised, a stockholder’s
right to sue directly or derivatively
for a breach of the standard of conduct will be subject to case law
analyzing direct versus derivative
stockholders’ claims (as was the
case from 1976 until the addition
of former subsection (g) in 1999).
Indeed, perhaps the only substantive change with regard to so-called
Shenker-claims is that any resulting
direct action against a director will
now be subject to the statutory business judgment rule articulated in
amended subsection (g).
Interpretation of the amendments
to Section 2-405.1 is now left to the
judiciary, but in the interim, we have
received several inquiries concerning our view on the prospective
application of the amended statute.
Below are some common questions
and our conclusions as to how the
amended statute should be applied.
Why did the General Assembly
eliminate former subsection (g),
which limited enforcement of the
standard of conduct to the corporation or individuals acting in the
right of the corporation? What does
it accomplish?
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As the Court of Appeals in
Shenker observed, former subsection (g) prohibited stockholders
from bringing direct claims for
a breach of the standard of conduct, regardless of circumstance.
411 Md. at 347-49. This subsection was enacted by the General
Assembly during a very different
corporate culture and at a time
when the General Assembly was
concerned about the hostile takeover of Maryland corporations.
Accordingly, in light of the other
amendments to Section 2-405.1 and
the implicit policy goals of Shenker,
elimination of former subsection
(g) was necessary and appropriate.
We believe that elimination of former subsection (g) makes clear that
it is the legislative intent that the
standard of conduct run directly
to the stockholders of a Maryland
corporation under limited circumstances and that the stockholders have a direct remedy for any
breach of the standard of conduct
in such circumstances.
If all acts of a director are subject to the statutory presumption
contained in amended Section
2-405.1(g) (frequently identified
as Maryland’s statutory business
judgment rule), must a court simply defer to any action of a board
of directors?
No. The statutory business judgment rule is a presumption that
director action satisfies the standard
of conduct articulated in Section
2-405.1(c). See Mona v. Mona Elec.,
176 Md. App. 672, 696-97 (2007).
At the pleading stage, the factual
allegations contained in the complaint – accepted by the court as
true – must be sufficient to overcome that presumption. Further, in
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any resulting evidentiary hearing
or trial, the party challenging the
presumption bears the burden to
prove that the decision making process followed by directors lacked
good faith or was not within the
realm of sound business judgment.
The presumption does not end the
court’s inquiry, but merely places
the burden upon the person attacking the board’s action to prove a
lack of good faith or absence of an
informed basis for the challenged
decision. In other words, the statutory business judgment rule is not
the end of a court’s inquiry into
director conduct, but its beginning.
Section 2-405.1(c)(2) only requires
that a director act “in the best interest of the corporation.” What happens if the corporation has no interest in the resulting transaction such
as the cash-out merger in Shenker?
The standards articulated in
amended Section 2-405.1(c)(1),
which requires that a director act
in good faith, and amended Section
2-405.1(c)(3), which requires that a
director act with the care of an ordinarily prudent person in a like position under similar circumstances,
run to both the corporation and, in
limited circumstances, directly to the
stockholders. Moreover, the “best
interests of the corporation” when
the corporate body has no such
interest, although undefined, almost
certainly requires that a director act
in the best interests of the stockholders in the aggregate. See James J.
Hanks, Jr., Maryland Corporation
L aw § 6.6[b] (2015 Supplement).
Further, the standard of conduct
subsumes the common law duty of
good faith and fair dealing as well
as the duty of candor that a director
owes directly to the stockholders of

the corporation. See Model Business
Corporation Act, Official Comment
to § 8.30 at 1 (8-196)(2013 Rev.).
Therefore, where a stockholder
articulates a direct claim (under
applicable common law analysis)
against a director for a breach of the
standard of conduct, the stockholder will have a remedy. For example,
were a director to knowingly adopt
or apply an invalid bylaw to a
stockholder, we anticipate that a
direct stockholder action would be
appropriate. In the context of the
cash-out sale transaction described
in Shenker, the standard of conduct and the good faith obligation
contained therein require a board
of directors to obtain the best deal
for the stockholders (subject to
such prudent considerations such
as deal certainty and the limitations described in amended Section
2-405.1(f)) and a breach of the same
would facilitate a direct stockholder claim. In other words, the

The

only substantive difference that we
anticipate with regard to so-called
Shenker-claims is that such claims
would flow through the standard of
conduct and be subject to the statutory business judgment rule.
Do the amendments to the statute make any other changes about
which Maryland corporate law practitioners should be made aware?
It is also worth noting that amended Section 2-405-1(a) now clarifies
that an “act” includes not only an
overt act, but also an omission, a failure to act or a determination made
not to act. Acts are also distinguished
from “duties” owed by directors.
Further, the bill makes contemporaneous grammatical and technical
changes to the statute to clarify its
content and application, and conforming changes to Section 5-417 of
the Courts and Judicial Proceedings
Article and Section 8-601.1 of the
Maryland REIT Law.

Mr. Carlson is a partner at Shapiro Sher
Guinot & Sandler and the chair of the
Corporation Laws Committee of the
Business Law Section of the Maryland
State Bar Association. Mr. Wilson is a
principal at Miles & Stockbridge P.C.
and the vice chair of the Corporation
Laws Committee of the Business Law
Section of the Maryland State Bar
Association. Mr. Carlson, Mr. Wilson and
the Corporate Laws Committee worked
closely with Del. Ben Kramer and Sen.
Brian Feldman to draft and introduce House Bill 354 during the 2016
Legislative Session. On behalf of the
Corporate Laws Committee, Mr. Carlson
and Mr. Wilson offered oral and written
testimony to the General Assembly concerning the bill.
This article is for general information
and is not intended to be and should
not be taken as legal advice for any
particular matter. It is not intended to
and does not create any attorney-client
relationship. The opinions expressed and
any legal positions asserted in the article are those of the author and do not
necessarily reflect the opinions or positions of Shapiro Sher Guinot & Sandler,
Miles & Stockbridge P.C., their other
lawyers or Maryland Bar Journal.
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What Must an Attorney do When a Client Refuses to Accept
or Endorse a Settlement Check After Signing a Release, the
Case Concerning the Client’s Claim has Been Dismissed,
and the Client Requests that the Attorney Forgo Payment of
the Attorney’s Fee From the Settlement Proceeds?
ETHICS DOCKET NO. 2016-15

You state that you settled a case on
behalf of a client, negotiated the client’s “medical liens,” and received
a check for the settlement proceeds.
You further state that the client previously signed a release relating to the
claim; the case related to the client’s
claim has been dismissed and the client requested that you forgo receipt
of an attorney’s fee from the settlement proceeds.
Finally, you state that the client is a
named payee on the settlement check
and the client has refused to accept
the check, will not endorse the check
so that it may be deposited into your
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attorney trust account, and has not
expressly authorized you to accept,
endorse or deposit the check on the
client’s behalf.
You have requested that the
Committee advise you whether, under
the above-summarized circumstances,
it would be proper for you to accept
the check.
The Committee is of the opinion
that a dispute clearly exists between
you and the client concerning both (a)
disposition of the settlement check;
and (b) the amount of your fee.
The
Committee
previously
addressed a similar scenario and
opined that an attorney in possession of property which is the subject of a dispute may file an interpleader action consistent with the
obligations arising under Rule 1.15
of the Maryland Lawyers’ Rules of
Professional Conduct (MRPC). See
Ethics Docket No. 2000-30. There, the
Committee recognized that an action
of interpleader (a) is governed by
Maryland Rule 2-214; (b) offers an
opportunity for all parties to advance
respective claims with respect to disputed property; (c) provides a pro-
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ceeding for a judicial determination
of adverse claims by rival claimants
to property held by a stakeholder;
and (d) may be accomplished by the
payment or tender into court of the
disputed property.
The Committee has previously
opined that where a client has refused
to negotiate a check and the attorney
asserts entitlement to payment of a fee
from the check:
a. MRPC Rule 1.15 allows the attorney to file a civil action to both
properly adjudicate the entitlement of all parties to the proceeds
from the check and obtain the
right to negotiate the check for the
purpose of obtaining the fee and
distributing the remainder of the
proceeds. [See Ethics Docket No.
2004-22 and Ethics Docket No.
2009-01];
b. Md. Code, Bus. Occ. & Prof. §10501 provides for an attorney’s
charging lien which applies to the
proceeds of a settlement that was
obtained through the attorney’s
legal services, and an attorney
may file an attorney-lien action
under Maryland Rule 2-652 to

protect his or her fee. [See Ethics
Docket No. 2009-01];
c. The Committee expresses no
opinion as to what the appropriate civil action may be in a given
case, i.e. interpleader; declaratory
judgment action, action to enforce
lien, etc as the same may be a
matter of substantive law and/or
legal strategy. [See Ethics Docket
No. 2009-01];
d. MRPC 1.15 requires an attorney
to promptly notify a client of
the attorney’s receipt of funds to
which the client is entitled and
also recognizes an attorney’s right
to retain disputed funds in escrow.
[See Ethics Docket No. 2009-01];
and
e. The attorney may be a material witness on the issue of the
existence of a binding settlement
agreement, is adverse to the client’s interests, may not continue
to represent the client’s interests,
should advise the client in writing of the need for independent
counsel, and should withdraw
from any pending matter involving the client. [See Ethics Docket
No. 2009-01]
The Committee believes that when
read together, our Opinions in Ethics
Docket No. 2000-30; Ethics Docket
No. 2004-22 and Ethics Docket
No. 2009-01 referenced above fully
address your inquiry.
Opinions of the Committee may be
obtained from the Maryland State Bar
Association website: www.msba.org.
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Some Changes in the Rules
On June 6, 2016, the Court of Appeals
ordered the adoption, effective July 1,
2016, of a new Title 19, Chapter 700 of the
Maryland Rules that relates to attorneys
and it removed the Maryland Lawyers’
Rules of Professional Conduct from an
appendix to the Rules and placed them in
Title 19, Chapter 300. The ethics rules are
now called the Maryland Attorneys’ Rules
of Professional Conduct and are numbered
19-300.1 through 19-308.5 The comment
to the preamble states that for consistency,
the Rules of Professional Conduct may be
cited in the numbering format used by
the American Bar Association, with the
Maryland Rule designation in parenthesis; Rule 19-301.3, as an example, may be
cited as MARPC 1.3 (Md. Rule 19-301.3).
Attorney trust account rules can now be
found at Title 19, Chapter 400.
While the Court adopted no substantive changes to the Rules of Professional
Conduct or the trust account rules, a
number of changes have been made to
the procedural rules governing the discipline of attorneys. These changes are
not fundamental in nature; the system
has worked well since the adoption of
the 2001 revisions, which include the
peer review process. Rather, the changes
reflect a streamlining and simplification
of the rules that permit a greater degree
of “user-friendliness”. I’ll discuss some
of the more significant changes.
One of the Commission’s priorities was
a change made to the conditional diversion rule, now Rule 19-716 (c). The terms of
an agreement now may include (with the
consent of the attorney and Bar Counsel)
a provision that a reprimand be issued
46
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upon the successful termination of the
Agreement. The reprimand would be set
forth in a separate document and, unlike
a conditional diversion agreement, would
become a matter of public record. If the
conditional diversion agreement is vacated
because of the attorney’s breach of its provisions, the reprimand would not become
effective. In such a case, the likelihood is that
the Commission would direct the filing of
public charges in the Court of Appeals. This
new provision gives the Commission and
our office additional flexibility in fashioning
an appropriate response to misconduct.
A difficulty we have encountered
involves the occasional delay in sentencing after an attorney has been found
guilty of a serious crime. Heretofore, our
office could not file for the interim suspension of the attorney until sentencing was completed. Now, pursuant to
Rule 19-738 (e), we can file such petition
and allege the finding of guilt and the
delay in sentencing (30 days or more). The
interim suspension of a convicted felon
was delayed more than six months in
one instance because of the delay in sentencing. During that period, the attorney
was entitled to practice law in Maryland.
Unless the Court of Appeals disagrees,
that is unlikely to happen again.
The Court has made the obligations
of a sanctioned attorney much clearer
in the newly-adopted Rule 19-742. The
Committee note states that the intent of
section (c)(2)(A) of the Rule is to assure
that existing clients are not unduly
harmed by the attorney’s immediate disbarment or suspension by requiring the
attorney, during a grace period lasting no
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more than thirty days, to deal with urgent
matters necessary to protect the client’s
interests. Such actions include requesting
a postponement or filing a paper in a case
which, if not done immediately, would
result in significant harm to the client. No
additional fee would be permitted.
New Rules 19-751(b) and 19-752(b)
make it plain that an attorney is not automatically reinstated upon the expiration
of a specified period of suspension. While
this has always been the case, it is now
explicitly set forth so there can be no misunderstanding. Rule 19-751 sets forth the
requirements for a petition for reinstatement after a suspension of a fixed period
not exceeding six months. Rule 19-752
applies to those who are disbarred or suspended indefinitely or for a period greater
than six months.
There are a number of other changes
that relate to matters arising out of the
trial of disciplinary charges, including the
explicit prohibition of motions to dismiss
and the limitation of pleadings to the
Petition and an answer. Rule 19-725. The
trial judge must prepare and file a written statement after trial and no longer
may she read her findings into the record
in lieu of a written opinion. Rule 19-727
explicitly sets forth the requirements of
the judge’s findings and conclusions.
These and other newly-adopted rules
are helpful. They make the disciplinary
system more responsive to the need for
expedited action while preserving due
process and equity in the pursuit of
appropriate disciplinary outcomes.
Glenn M. Grossman
Bar Counsel
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Hon. Dale R. Cathell (Ret.)
Berlin
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Morton A. Faller, Esq.
Potomac

Hon. Eric M. Johnson (Ret.)
Potomac

Hon. Ann N. Sundt (Ret.)
Garrett Park

Daniel E. Toomey, Esq.
Washington, DC

Hon. Martin P. Welch (Ret.)
Baltimore

Hon. Alexander Williams, Jr. (Ret.)
Bowie

Dispute Resolution and Prevention
For a complete list of our services and Neutrals throughout MD, DC, and VA,
call 1-888-343-0922 or visit www.McCammonGroup.com

