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Support Animals: How to
Accommodate
Everyone’s
Needs
By Debra Vey Voda-Hamilton,
Gary C. Norman, and
Alexandra Bogdonovic

T

he ever-increasing presence of service
and emotional support animals in
American society has prompted a need for
greater accommodation of such animalhuman teams while interacting with those
who disdain animals. Whether the animals
accompany a person with a disability or
not, they are now included in many new
arenas. As such, there is a need for advancing conversations and exploring alternative
solutions to accommodate both traditional
service animals, as well as newer kinds of
animals supporting humans.
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New forms of animal-human
partnerships are providing an array
of services, such as dogs employed
within the courthouse or emotional
support dogs partnering with their
human counterparts. For the disabled, service animals play an instrumental role in ensuring combined
inclusion of mental or physical disabilities in the public square or space.
Because humans and dogs make such
fine partners in terms of accommodating disabilities, service animals
are increasingly visible. Yet, this can
result in conflict; there is a fine line
between service, non-service or emotional support animals, and newer
kinds of animals servicing humans,
6
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all of which can lead to confusion in
a sometimes non-pet friendly public
space. These evolving relationships
would likely benefit from a process
in which all parties can make comment and receive education on the
importance of the services provided
by these animals to their handler
while also appreciating the impact
their presence has on the surrounding
community.
Use of alternative dispute resolution in, among other forms, mediation and facilitated public dialogue,
should facilitate these meaningful
conversations. The creation of a
venue in which the service and support animal conversation can be con-

ducted, and questions can be fostered
about their inclusion in our public
space or private moments, may help
lead to dual accommodation with a
focus on established civil rights of
handlers.

Role of Animals in
American Society

In the United States, animals comprise an important part of our everyday lives. From 2014 to 2015, 79.7
million households owned a pet in
the United States, and in 2015, those
households spent $60.28 billion on
the feeding and care of their animals.
American Pet Products Association,
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Pet Ownership Market Size & Ownership Statistics, http://www.americanpetproducts.org/press_industrytrends.asp. These statistics include
both family pets and animals that are
service and emotional support dogs
living with their disabled human.
Moreover, animal and human partnerships provide a high quality of
adaptation and resilience for persons
with disabilities.
Whether these partnerships
involve guide and hearing impairment service dogs or emotional support animals, they are much more
than pets. Yet perhaps this love by
Americans for their pets has given
rise to the recent increase in partner
animals and concerns about the abuse
of service or emotional support animals. With the increase in legitimate
and illegitimate assistant animals
comes the skeptical, anti-pet part of
society. Those who are skeptical question the presence, value and need
for these animals in public places.
Encouraging a more productive and
peaceful conversation and increased
understanding about service and
emotional support animals will
enable greater participation in formerly pet-free areas while simultaneously addressing the needs of people
who choose to live and work in petfree environments. Facilitating a dual
accommodation conversation may
help stop the diminution of social
acceptance of innovative human and
dog partnerships.

Areas of Evolving Dog and
Human Partnerships

A. The Sharing Economy and Uber
In our new sharing economy, conflicts can arise due to the wide
variety of cultural attitudes toward
animals. With respect to service and
8
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emotional support dogs, the need for
acceptance of their inclusion in public areas is often thwarted by the use
of sham service animals. Our continued lack of understanding of the
vital role these animals plays fuels
this skepticism.
In a recently settled case in California, Uber, a smartphone app ride
service, was not absolved from failing
to follow the law when an Uber driver allegedly refused to transport a
blind user accompanied by his guide
dogs. In this case, although Uber consistently denied the accusation that
they refused service and maintained
it did not violate any laws, the parties reached a settlement agreement
on allegations that Uber violated
federal and state laws. The National
Federation of the Blind of California et
al v. Uber Technologies, Inc. (Case No.
3:14-cv-04086-NC)(N.D.Cal. 2014);
See Disability Rights Advocates, Read
the NFB.Uber Settlement Agreement
(2016), http://dralegal.org/case/nationalfederation-of-the-blind-of-california-etal-v-uber-technologies-inc-et-al/. While
this settlement agreement happened
in a federal district court in California, the conflict that precipitated the
outcome is one that could easily arise
in Maryland involving service animals and common carriers. This car
service is instantaneous after the user
downloads the Uber app, sets up an
account and provides a credit card for
service. Theoretically, Uber should be
a great option for a range of persons,
including, the disabled. However,
Uber drivers may feel they can refuse
service because they utilize their
own vehicles to transport customers
and obtain independent commercial
insurance. Or they may subscribe to a
religion inapposite to animals.
In accordance with the settlement
agreement filed in this case, Uber will

now make current drivers aware of
the company’s service animal policy
and the ramifications of failing to
comply with the policy and will
also make new drivers aware of the
policy. Drivers who are unwilling to
comply with it will not be eligible to
drive for Uber. The policy all drivers
must abide by states that they “have
a legal obligation to provide service
to Riders with Service Animals anywhere in the United States with no
exceptions, including but not limited
to for reasons related to allergies
or religious objections.” Disability
Rights Advocates, Read the NFB.Uber
Settlement Agreement (2016), http://
dralegal.org/case/national-federation-ofthe-blind-of-california-et-al-v-uber-technologies-inc-et-al/.
In Maryland, the Public Service
Commission recently promulgated
and implemented regulations covering Uber as a common carrier, which
require Uber drivers to follow a
policy of non-discrimination of service animal teams. Of note, the new
regulations not only require Uber not
to deny access to service animals, but
also on an innovative basis, require
its website to be accessible to people
with sensory disabilities, such as
the blind or visually impaired. In
addition to this agency-based law,
which presumes a lack of a regulatorregulated relationship for its enforcement, there exist state-level statutory
protections.
Maryland law provides for a
criminal misdemeanor and penalty
of $500 for interference with a service
animal team. The law also provides
for a penalty when interfering with
a voluntary trainer of a service animal. Md. Code Ann., Human Serv. §
___(20__). Whether these statutes are
enforced is a different question.
These legal developments pro-
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vide opportunities for bringing
a conversation about the sharing
economy, such as Uber, and service
and emotional support animals to
the table. For example, the Maryland
Commission on Civil Rights and the
Maryland Public Service Commission could collaborate on the topic
and hold constructive conversations
through a facilitated public policy
process.
B. Facility Dogs
Ironically, the legal community is also
confronting these issues as it faces the
use of dogs in the courtroom. Known
by many names, including “facility”
“courthouse,” “comfort” or “therapy”
dogs, a new form of dog and human
partnership is finding its way into
the judiciary. These dogs frequently
accompany young or frightened victims when they testify in criminal
10
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cases. While use of these dogs to
“comfort” certain witnesses is now
quite common, it has also generated
its share of controversy.
In recent years, presiding judges
in courtrooms throughout the United
States have rendered decisions about
the use of courthouse or “facility
dogs” in varying circumstances.
Some people who frequent courthouses, along with other public
buildings, may object to the use of
a facility dog there. The Courthouse
Dogs Foundation addresses many of
the relevant issues including appropriate use of a facility dog in common areas; what to do when people
are afraid of or don’t like dogs; and
how to accommodate people who
are allergic to dogs. See http://www.
courthousedogs.com/index.html; See
also Mid-Atlantic Journal on Law and
Public Policy: Animal and Disability

Reporter (20__) .
Indeed, the issues confronting
the courthouse dogs are not limited
to people’s fear or allergy outside
the courtroom. Inside the courtroom
claims have been made that suggest
the dog’s presence would sway the
jury. An attorney for a man accused
of sexual predatory assault and child
endangerment in People v. Tohom
argued against the use of a Golden
Retriever named Rose to comfort
a 15-year-old victim known as “J”
while she testified. 969 N.Y.S.2d 123
(N.Y.A.D. 2 Dept., 2013).
Prosecutors argued that the victim
“had expressed anxiety about having to testify and be cross-examined
at trial regarding the details of the
alleged abuse. J’s therapist indicated
that Rose’s presence would help
to alleviate the apprehension, as
well as the psychological and emotional trauma that such testimony
might engender.” 969 N.Y.S.2d 123
(N.Y.A.D. 2 Dept., 2013). Prosecutors acknowledged that there was
“no case law or statutory authority
in New York for specifically allowing an assistance dog to accompany
a witness to the stand, however,
there was precedent for allowing a
child witness to have a comfort item
(e.g., a teddy bear) while testifying.”
Prosecutors also argued that the victim qualified as a “special witness”
under the criminal procedure law,
and that support for allowing Rose
to be present with J while she testified could be found in Executive Law
§ 642–a, which allows for a “person
supportive of [a] ‘special witness’ “to
be “present and accessible” during
the testimony of the witness.” People
v. Tohom, 969 N.Y.S.2d 123 (N.Y.A.D.
2 Dept., 2013). The judge ultimately
granted the prosecution’s request,
but advised the jury not to speculate

about the presence of the dog or otherwise be influenced by it during the
trial. This advisory comment from the
judge can be seen as a good example
of applying dual accommodation to
the use of an assistance dog.
During the 2016 Legislative Session in Connecticut, lawmakers considered a bill that may eventually
become statutory authority for the
use of dogs in the courtroom. House
Bill 5140 allows “the use of therapy
animals to provide comfort to children who are testifying in a criminal
prosecution of an offense involving
the assault, sexual assault or abuse of
a child twelve years of age or younger.” House Bill 5140, 2016 Connecticut
Laws, An Act Concerning the Use of
Therapy Animals to Comfort Children
Testifying in Certain Criminal Prosecutions, https://legiscan.com/CT/
text/HB05140/2016. The new rule,

Elder Law

which would take effect in October
2016, addresses some concerns about
the use of dogs in the courtroom by
allowing the therapy animal and
handler to sit near the child as long
as they didn’t block the view of the
defendant or judge. https://legiscan.
com/CT/text/HB05140/2016.
A similar pilot program may be
instituted in Anne Arundel County,
Maryland. While it is important to
have an infrastructure in place for
these kinds of discussions in the
courthouse, having similar infrastructures at other public venues in which
discussions such as these can be held
is also crucial.
These innovative dog and human
partnerships show that service
animals are becoming more pervasive. As much as this benefits us as
humans, it also seems to increase
the potential confusion in the pub-



lic square. If we are to facilitate the
peaceful acceptance of support animals into the public sector, all people
who use and rely on public spaces
need to feel heard, respected and
accommodated. By using mediation,
structured negotiation, collaborative
law or perhaps restorative justice processes to assuage the emotional component of conflict, we may find more
long lasting solutions to this burgeoning problem, including protecting the
civil rights of handlers.

Ms. Voda-Hamilton is an attorney, mediator, and conflict consultant at Hamilton
Law and Mediation PLLC. Mr. Norman is
an attorney, consultant, and mediator.
He may be reached at gary.norman@cms.
hhs.gov. Ms. Bogdanovic is a paralegal
and the owner-founder of In Brief Legal
Writing Services.
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VETERINARY
FEED
DIRECTIVE

By Kirsten M. Koepsel

Antimicrobial drugs have been used to treat humans
and animals for over fifty years. Bacterial resistance
to the drugs has been increasing to the point where
the Center for Disease Control has reported that in
the United States, drug resistant bacteria may be
causing 2 million illnesses each year as well as more
than 23,000 deaths. Center for Disease Control, Antibiotic Resistance Threats in the United States, 2013,
(2013), http://www.cdc.gov/drugresistance/pdf/
ar-threats-2013-508.pdf. Antimicrobial drugs have
traditionally been administered to food-producing
animals through feed or water to increase their rate
of weight gain or improve feed efficiency. Food and
Drug Administration, Guidance for Industry, New
Animal Drugs and New Animal Drug Combination
Products Administered in or on Medicated Feed or
Drinking Water of Food-Producing Animals: Recommendations for Drug Sponsors for Voluntarily
Aligning Product Use Conditions with GFI #209,
no. 213 (2013), http://www.fda.gov/downloads/
AnimalVeterinary/GuidanceComplianceEnforcement/GuidanceforIndustry/UCM299624.pdf. The
decrease in the effectiveness of antimicrobial drugs
against bacteria, viruses, fungi, and parasites has
been noted as far back as a 1969 report on an increase of bacteria from animals that were developing
resistance to antibiotics. Food and Drug Administration, Guidance for Industry, The Judicious Use of
Medically Important Antimicrobial Drugs in FoodProducing Animals, no. 209 (2012), http://www.
fda.gov/downloads/AnimalVeterinary/GuidanceComplianceEnforcement/GuidanceforIndustry/
UCM216936.pdf.
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Scientists have also expressed concern
that the use of antimicrobial drugs in
food-producing animals was allowing trace levels to survive through
food processing steps with the possibility of consumer ingestion of trace
amounts and potential build up of
immunity to certain antibiotics over
time. American Veterinary Medical
Association, Responsible Use of Antibiotics in U.S. Animal Agriculture
(2015), https://www.avma.org/
KB/Resources/Reference/Documents/Responsible_Use_Of_Antibiotics_in_US_Animal_Agriculture.
pdf. Based on a review of literature
and legally mandated human and
animal food safety regulations under
the Food, Drug, and Cosmetic Act,
the Food and Drug Administration
(FDA) developed a policy framework
for the “judicious use of medically
important antimicrobial drugs” in
food-producing animals, with “medically important antimicrobial drugs”
meaning drugs used to treat humans.
Food, Drug and Cosmetic Act, 21 USC
§ 30; Food and Drug Administration,
Guidance for Industry, The Judicious
Use of Medically Important Antimicrobial Drugs in Food-Producing Animals, no. 209 (2012), http://www.fda.
gov/downloads/AnimalVeterinary/
GuidanceComplianceEnforcement/
GuidanceforIndustry/UCM216936.
pdf. One of the framework documents for the judicious use of medically important antimicrobial drugs
is the Veterinarian Feed Directive
(VFD) that became effective in 2015.
https://www.gpo.gov/fdsys/pkg/
FR-2015-06-03/pdf/2015-13393.pdf.
The FDA is responsible for enforcing
regulations relating to animal foods,
including safety and proper labels.
21 USC § 321. The FDA Center for
Veterinary Medicine specifically regulates animal drugs, medicated feeds,
14
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food additives and feed ingredients,
including pet foods. 21 CFR § 500.
The VFD mandates that, on January 1,
2017, over twelve antimicrobial drugs
currently approved for use as overthe-counter in or on animal feed without a specific veterinarian prescription will require greater veterinarian
oversight. http://www.fda.gov/
AnimalVeterinary/DevelopmentApprovalProcess/ucm448871.htm.

History of Veterinary
Feed Directive

A new class of animal drugs was created in 1996 under the Animal Drug
Availability Act (ADAA). https://
www.gpo.gov/fdsys/pkg/PLAW104publ250/html/PLAW-104publ250.
htm. Prior to passage of ADAA, the
FDA had only two options to regulate the distribution of animal drugs:
over-the-counter (OTC) and by prescription. https://www.gpo.gov/
fdsys/pkg/FR-1999-07-02/pdf/9916857.pdf. The prescription of animal
drugs was not working well prior
to ADAA: prescription legends are
under state law guidance to which
the FDA defers to for the dispensing
of prescription drugs. https://www.
gpo.gov/fdsys/pkg/FR-1999-07-02/
pdf/99-16857.pdf. Several states also
prohibit feed manufacturers from
possessing and dispensing prescription drugs as well as medicated
animal feed or require the presence
of a pharmacist if the facility is manufacturing medicated feeds. ADAA
established a class of animal drugs,
Veterinary Feed Directive (VFD)
drugs, that did not invoke the state
pharmacy laws. https://www.gpo.
gov/fdsys/pkg/FR-1999-07-02/
pdf/99-16857.pdf. VFD drugs were
defined in ADAA as a drug that was
meant for use in or on animal feed

and must be used under the supervision of a licensed veterinarian. 21 CFR
§ 558.6. As part of ADAA, licensed
feed mills would also be allowed to
manufacture medicated feed containing an approved new animal drug
without needing to submit a separate
medicated feed applications to the
FDA for each type of feed containing
a veterinary feed drug. https://www.
congress.gov/104/crpt/hrpt823/
CRPT-104hrpt823.pdf. As of 1999 only
one VFD drug was approved for use
in animal feed for the control of swine
respiratory diseases. https://www.
gpo.gov/fdsys/pkg/FR-1999-07-02/
pdf/99-16857.pdf. ADAA also authorized the promulgation of regulations
implementing VFD drugs and feeds.
https://www.gpo.gov/fdsys/pkg/
PLAW-104publ250/html/PLAW104publ250.htm.
A proposed rule to implement the
VFD drug section of ADAA was published in the Federal Register in 1999
requesting public comments regarding the requirements for distributing
VFD drugs (including appropriate
paperwork), the use of VFD drugs
and animal feeds containing VFD
drugs. The final rule became effective
January 8, 2001 with little change to
the proposed rule. See https://www.
gpo.gov/fdsys/pkg/FR-1999-07-02/
pdf/99-16857.pdf; https://www.
gpo.gov/fdsys/pkg/FR-2000-12-08/
pdf/00-31151.pdf.
The FDA published an advance
notice of proposed rulemaking in
2010 asking for public comments as
to whether efficiency improvements
were needed for regulating VFD.
FDA had received informal comments about the VFD process as being too burdensome and a concern
that the current process would be too
difficult to administer as more VFD
drugs were approved. https://www.

gpo.gov/fdsys/pkg/FR-2010-03-29/
pdf/2010-6872.pdf.
In 2012 the FDA published draft
text for public review of a proposed
regulation that would improve the efficiency of the VFD program. https://
www.gpo.gov/fdsys/pkg/FR-201204-13/pdf/2012-8844.pdf. From past
informal conversations, the FDA had
recognized that it needed to strike a
balance between veterinary oversight
for VFD drugs and increased efficiency of the VFD process, as well as the
impact any revisions could have on
various stakeholders such as veterinarians, the manufacturers of animal
feed, and the food-producing animal
operations. https://www.gpo.gov/
fdsys/pkg/FR-2012-04-13/pdf/20128844.pdf. The FDA noted that they
were also in the process of transitioning several new animal drug products
currently available as OTC to requiring veterinary oversight, https://
www.gpo.gov/fdsys/pkg/FR-201204-13/pdf/2012-8844.pdf.
After reviewing comments received regarding the draft text, the
FDA published a notice for proposed
rule to amend the VFD drug regulation in 2013. The FDA proposed several changes to improve the efficiency
of the VFD regulations: revising the
VFD regulation to make it more userfriendly; revising the definition of
VFD that currently included a prescriptive federally defined code of
veterinary professional conduct to a
more flexible definition, and reducing
the current two year recordkeeping
burden for VFD drugs to the current
Good Manufacturing Practices for
medicated feeds with a one year retention requirement. https://www.
gpo.gov/fdsys/pkg/FR-2013-12-12/
pdf/2013-29696.pdf.
The final rule was published by
the FDA in 2015 after resolution of
July 2016
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over 2000 comments from various
stakeholder. https://www.gpo.gov/
fdsys/pkg/FR-2015-06-03/pdf/201513393.pdf. In contrast, the 1999
proposed rule received only eight
comments. https://www.gpo.gov/
fdsys/pkg/FR-1999-07-02/pdf/9916857.pdf. As some OTC drugs were
to become VFD drugs, portions of the
final rule were to be implemented in
a phased enforcement strategy. The
final rule includes: a definition of a
VFD drug that will refer to the statutory VFD definition; the definition of
VFD was revised to remove language
that was already listed in the duties
of a VFD-issuing veterinarian; and
record retention (hardcopy or electronic) would remain at two years.
An important element of the final rule
was that there must be a distinct and
valid Veterinarian-Client-Patient Relationship (VCPR) as defined under
state requirements where the veterinarian practices. If there is no state
VCPR requirement, the veterinarian
must issue the VFD consistent with
the federal VCPR definition. The federal definition of a VCPR is: (1) the
veterinarian is to make the medical
judgments regarding the animal(s)
and the client (owner or caretaker)
has agreed to follow veterinarian instructions regarding the animal(s); (2),
veterinarian has enough knowledge
of the animals to make an initial diagnosis of the animal’s medical condition; and (3) the veterinarian is available for any needed follow-up care. 21
CFR §530.3(i).

Recordkeeping In Final Rule
One of the most important aspects of
the final rule is recordkeeping. Under
21 CFR §558.6(b)(7), the veterinarian must issue a written VFD and
retain the original, send a copy to the
16
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distributor (person who distributes
medicated feed containing VFD drug
to another person) and a copy to the
client (the owner or caretaker of the
animal or animals). All parties must
retain their copy of the VFD for two
years and must make it available for
inspection and copying by FDA upon
request. Some of the additional information required on the VFD includes:
the date of issuance and expiration
of the VFD, which is not to extend to
greater than 6 months from the date
of issuance; the number of animals to
be fed the VFD feed; time needed for
withdrawal; the number of reorders
authorized; and a statement that use
of feed containing a VFD drug other
than as directed on the labeling is not
permitted. 21 CFR §558.6(b).

Application of the VFD to
Maryland

Changes to the VFD will have an
impact on food-producing animal
farms in Maryland. Agriculture is
Maryland’s largest commercial in-

dustry with over 40 percent of the
land in the state devoted to agriculture. https://www.agclassroom.org/
kids/stats/maryland.pdf. Maryland
is ranked 28th in the U.S. for milk
production, 22nd in cattle production, and 10th in sheep and lamb
production. https://www.nass.usda.
gov/Statistics_by_State/Maryland/
Publications/Annual_Statistical_Bulletin/2014/2014-2015%20MD%20
Annual%20Bulletin.pdf. The FDA
has determined whether the state or
federal VCPR definition will apply
to a lawful VFD across the country.
According to the FDA website, the
federal definition of VCPR will apply
in Maryland. http://www.fda.gov/
AnimalVeterinary/DevelopmentApprovalProcess/ucm460406.htm. Under Maryland law, the definition of
a VCPR is quite close to the federal
definition but with an exception. Under federal law, the practicing veterinarian (who would have signed the
original VFD) must be available for
follow-up should there be adverse
reactions to the VFD drug or it fails

to work. 21 CFR §530.3. Under the
Maryland VCPR definition, the veterinarian can arrange for emergency
coverage by another veterinarian
should there be an adverse reaction
or the treatment does not work. COMAR 15.14.01.03 (14). As the federal
VCPR definition does not include allowing the arrangement for an emergency-coverage veterinarian, this is
the most likely reason why the FDA
decided that the federally-defined
VCPR definition will be needed in
Maryland for the VFD to be lawful.
http://www.fda.gov/AnimalVeterinary/DevelopmentApprovalProcess/ucm460406.htm.

Maryland 2016 Potential
Legislative Action
Concerning VFD Drugs

In 2016, identical bills prohibiting the
administration of antimicrobial drugs
to cattle, swine and poultry without
a prescription or a VFD were introduced. Md. Senate Bill 607 (2016); Md.
House Bill 829 (2016). The purpose of
the bills was to prohibit the administering of antimicrobial drugs unless
by prescription or a veterinarian issued VFD, including a valid VCPR,
to treat for a documented disease,
disease control, surgery or medical
procedure, or to prevent a disease
from spreading. The bills prohibit antimicrobial drugs being administered
for promoting growth, feed efficiency
and routine disease prevention. The
proposed legislation also expanded
the requirements for issuance of a prescription or VFD to include (1) a valid
VCPR that meets the requirements
of 21 CFR §530.3; (2) the veterinarian
must have visited the food-producing
animal location within the previous
six months; and (3) determined that
the drug was necessary.

Additionally, veterinarians would
be required to file a report every year
with the Maryland Department of
Agriculture documenting such information as the animal drug names and
indications for use, animal species
and number of animals, and feeding
instructions including withdrawal
time. The annually submitted information was to be made available for
public review but the identity of the
farm or farm operation was to be
protected. Failing to file the information would invoke a financial penalty.
Certain animal food producers would
be exempted, such as dairy cattle,
farms selling fewer than 200 cattle or
200 swine or 60,000 poultry per year.
However, neither bill was passed and
signed into law prior to the end of the
2016 session.

Impact

The result of the VFD is that farms
or food-producing animal operations
will no longer be able to drive to their
local feed store to buy commercially
available medicated feed. Instead
they will need to contact a veterinarian to obtain VFD drugs and maintain
records. Maryland attorneys who
have veterinarians, food-producing
animal operations or animal food producers as clients should educate them
about the changes in the federal VFD,
particularly the need for a VCPR relationship that meets the federal definition in order to issue a valid VFD as
well as the two year recordkeeping
requirement. The FDA recognized
that the amount of records, if required
to be in paper copy, would require
extensive storage space and thus are
allowing electronic or paper format
versions of the VFD. Food-producing
animal operations or animal food producers should also be reminded that

valid VFDs must be in place to avoid
the FDA considering: a) animal feed
containing a VFD drug to be unsafe
if fed without a lawful VFD under 21
U.S.C. §360b(a)(1) and an adulteration under 21 U.S.C. §351(a)(5); and
b) the feed containing the VFD drug
to be considered adulterated under 21
U.S.C. §351(a)(6). If the feed is considered adulterated, then the food from
the animal most likely will be declared misbranded or adulterated and
subject to recall. Food-producing animal operations should be made aware
that VFD drugs can no longer be used
to increase weight gain or improve
feed efficiency but only for improvement of animal health due to illness.
They should also be encouraged to
develop a stronger relationship with
their veterinarian or to identify veterinarians that are familiar with their
type of food animal prior to needing
a VFD drug. For smaller food-producing animal operations or Maryland
residents just starting to set up a farm,
it is crucial to identify a veterinarian
before any VFD drug is needed. There
are currently over 2600 veterinarians
that are registered in Maryland but
is difficult to tell from the list how
many devote their practice to large
animals, http://mda.maryland.gov/
vetboard/Documents/current_vets.
PDF. Although the proposed state
legislation against the use of antimicrobial drugs in cattle, swine and
poultry and the related veterinarian
reporting requirements did not pass,
animal food producers, veterinarians,
and attorneys should be cognizant of
the possibility during future legislative sessions.
Ms. Koepsel analyses intellectual property,
animal and agriculture, and cybersecurity
law issues. She may be reached at kirstenpatents@mac.com.
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Dishing on Working Animals:
Opportunities and Challenges for Structured Policy Conversations
By Gary C. Norman

Pilot, my second guide dog, and his friends at Canines
for Heroes and other laudable training organizations of
its ilk, are advancing a conversation about how humans
and animals can build a better, more disability-inclusive society. The complexity of the law permits Pilot, as
a working animal, to accompany me either in the board
room or in the tavern. Thus, it seems fitting to discuss
him and other kinds of visible working animals – such
as those present at the March 24, 2016 MSBA Charity
Event, which benefitted Warrior Canine Connection –
and their legislative implications or legal implications.
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While self-determination is the first
stage of any journey, it is the power
of relationship and the benefit of the
law that truly shape the journey. In
Pilot, I have been gifted with my own
Sancho Panza these many years past.

2010 Regulatory Updates
and Maryland Protections
Respecting Service Animals

With an ever-increasing range of
human and animal partnerships,
their visibility in the public square has
expanded greatly. Even in a noisy tavern, Pilot and I have done our utmost
to increase the visibility of blind lawyers in public and semi-public spaces,
and have helped to advance a conversation about the broad array of
working animals. Therefore, it may
be worth concisely reviewing the history of guide dogs, at both the federal
level and at the more nuanced state
level in Maryland.
Morris Frank established the first
guide dog school in the United States,
The Seeing Eye, in 1929 in Tennessee.
It has since relocated to Morristown,
New Jersey. In the 1940s, a series
of guide dog training organizations
were established for the purpose of
matching blinded veterans with guide
dogs. Little did Frank know that he
had influenced a new area of civil
rights – the sanctioned presence of a
kind of working animal within public
spaces. Peter Putnam, Love in the Lead:
The Fifty-Year Miracle of the Seeing Eye
Dog (E. P. Dutton 1st Ed. 1985). As a
result of Frank’s efforts, other kinds
of human-working animal partnerships have grown more ubiquitous
and accepted. Id.
In 2010, the Department of Justice
updated regulations for Titles II (State
and Local Government) and Title III
(Places of Public Accommodations, as
understood in the Civil Rights Act) on
20
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an array of issues, including service
dogs. Under the updated regulations
at 28 C.F.R. Parts 35 and 36, places of
public accommodations, such as taverns, must make reasonable accommodations allowing the presence of
a service dog like Pilot unless a fundamental alteration would occur. The
regulations clarified the meaning of
service dogs for purposes of public
accommodations, and also addressed
other interesting concerns. According
to the regulations:
• A service animal means any dog
that is individually trained to
do work or perform tasks for the
benefit of an individual with a
disability, including a physical,
sensory, psychiatric, intellectual,
or other mental disability.
• The regulations do not include
emotional support dogs, therapy
dogs, or other kinds of wild or
exotic animals.
• Miniature horses may be allowed
the reasonable accommodation of
being interpreted as a service animal and, therefore, having access
rights on a case-by-case basis.
Jacquie Brennan & Vinh Nguyen,
ADA National Network, Service
Animals and Emotional Support
Animals What Are They and Where
Are They Allowed? Manual, available at https://adata.org/publication/service-animals-booklet.
States are the laboratories of
democracy. Key to this is the fact
that state law may always be broader
than federal law. Interestingly, while
federal law, in terms of reasonable
accommodations, lacks language on
the issue of ensuring the equal presence of trainers or volunteers of service animals, Maryland law is broader
in this area. The Human Services Title
of the Annotated Code of Maryland
– an apparent non-self-executing

Title whose provisions do not provide
that complaints may be brought at
the Maryland Commission on Civil
Rights – specifically states that volunteer trainers of service animals,
as well as parents of minor children
partnered with service animals, have
the same rights as persons with disabilities at places of public accommodations. Moreover, the Human
Services Title classifies the interference with access of service animals in
training and access of service animals
in an active career, as a misdemeanor. Annotated Code of Maryland,
Human Services Title, §7-705.
Unfortunately, law enforcement, in
my experience, is often unaware of
this provision. Injunctive relief may be
brought under the Annotated Code
of Maryland, Human Services Title,
§7-707 to address violations.
Another issue of concern to guide
dog handlers has yet to be addressed in
the Maryland public accommodations
anti-discrimination law at the State
Government Article or in its corollary
at the Human Services Title. That is
the issue of so called “sham service
animals” – essentially, pets with sneaky
human custodians who want to bring
Fido with them at the bistro. Several
states have enacted legislation addressing the emerging problem of sham service animals. Tom Bell, Sorry, no kangaroos: Service-animal impostors face crackdown, Salon.com Feb. 22, 2016, http://
www.salon.com/2016/02/22/sorry_
no_kangaroos_service_animal_impostors_face_cr ackdown/ Reprinted from
Associated Press. To date, states such
as Florida have enacted such measures
often criminally penalizing impostors.
Florida law makes using fake service
dogs a criminal offense, Wink News,
June 17, 2015, http://www.winknews.
com/2015/06/17/fl-lawmakesusing-fake-service-dogs-a-criminaloffense/.

While one can appreciate how a
poorly-behaved pet masquerading as a
service animal might degrade general
social acceptance of guide dogs, I am
concerned that these measures hinder
a conversation about broader issues
of pet or working animal inclusion.
Rather, I believe the situation could
benefit from more dialogue on all sides,
specifically, the guide dog community
might be more supportive of uniquely
partnering dogs with humans.

Incorporating Dogs
into Hospice

With Animal-Assisted Therapy programs, dogs are partnered with persons with disabilities to provide therapeutic comfort which, studies show,
redounds to humans. According
to Jean Dennis, in a piece entitled
Pets and Hospice Care: The Warmth of
Touch, published in a 2011 issue of
The Huffington Post, “Pet owners and
health care workers alike know the
positive health and healing power
that animals can bring into our lives.”
Jean Dennis, Pets and Hospice Care:
The Warmth of Touch, Huffington Post,
Dec. 31, 2011, http://www.huffingtonpost.com/jeanne-dennis/hospice-pets_b_1138953.html. Given the
goal of hospice to palliate end-of-life
transitions, therapy dogs may be a
powerful tool for the dying as well
as their families. Jennifer Van Pelt,
Animal-Assisted Therapy in Hospice
Care, Social Work Today (Jan.-Feb. 2010),
Vol. 10, No. 1, Page 8, available at
http://www.socialworktoday.com/
archive/012610p8.shtml. As such, this
concept supports expanding application of Animal-Assisted Therapy
programs in Maryland and the MidAtlantic region. Dogs are helpful
in hospice and may play a role in
counseling the grief of the families.
Id. Why? Dogs are seemingly natu-
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rally disposed to helping in difficult
moments of our lives and often sense
human emotions and loss. Patricia
McConnell, Therapy Dogs -- born or
Raised, The Other End of the Leash,
Jan. 19, 2012, http://www.patriciamcconnell.com/theotherendoftheleash/
therapy-dogs-born-or-made. In my
own experience as a dog fancier and
handler, I can attest to sharing a
special interconnectivity with Pilot.
Thus, it seems that ample space
exists for expanding Animal- Assisted
Therapy programs for humans as
they encounter some of the most difficult moments of the life cycle.
From hospitals to hospices, an
increasing array of medical providers across the nation now allow for
these programs. Compare, for example, Paws for People, http://www.
pawsforpeople.org/who-we-are/history/, with Providence Hospice of
Seattle, Washington, Animal Assisted
Therapies, http://washington.providence.org/in-home- services/hospice-of-seattle/donate-and-volunteer/volunteer/animal-assisted-therapies/. But, according to an article,
appearing in the 2010 issue of Social
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Work Today, the presence of these
programs is still an evolving concept
in the context of hospice. Van Pelt, Id.
As more of these programs expand in
our region, medical providers should
realize that not just any average dog
may be in such a program. These dogs
must undergo specific and extensive
training, with exacting standards. Van
Pelt, Id. Not all dogs are well-suited to
this kind of service. Further, a specific
dog at one age may not be suited
for service, but at a later age of life,
may qualify for service. McConnell,
Id. Also, while proficient guide dogs
like Pilot are well-bathed and relatively groomed at all times, it is necessary for a dog in an Animal-Assisted
Therapy program to be even cleaner
and healthier than the best of guide
dogs in professional settings. One
program in Wisconsin even requires
extensive veterinarian consultations
twice a year. McConnell, Id.
Animals are visiting other kinds of
institutions such as Continuing Care
Retirement Communities with greater
frequency as well. “Retirement communities are increasingly allowing residents
to own and keep a pet at the facility,

according to Rebecca Johnson, director
of the University Of Missouri College Of
Veterinary Medicine’s Research Center
for Human Animal Interaction.” Smart
Brief, Inc., Senior Care Facility Allows Pets,
APPA Smart Brief News, April, 2016 (On
file with author).
Animal-Assisted Therapy programs
are also capturing the attention of
Maryland’s leaders. Reflective of the continued importance of working animals
in the legal landscape, the Maryland
General Assembly considered a few bills
about working animals this session. The
following list of Maryland bills, while
by no means exhaustive, touches upon
some interesting developments related
to working animals.
1) Military Dogs
In addition to other bills seeking recognition for commemorative days celebrating the unique aspects of Maryland
history and culture (such as watermen
on the Eastern Shore), the Health and
Government Operations Committee
of the Maryland General Assembly
considered a bill in favor of a Canine
Veterans Day to occur every March
13. Amanda Yeager, Lawmakers Seek to

Commemorate Maryland Heritage, Capital
Gazette, Mar. 16, 2016, http://touch.
capitalgazette.com//#section/-1/article/p2p-86244768/. A bipartisan bill,
HB 1216, 426 Reg. Sess. (2016), would
have required the Governor annually
to proclaim March 13 as K9 Veterans
Day. Id. at https://legiscan.com/MD/
bill/HB1216/2016. Delegates selected
March 13 as that date in 1942 when,
“…The official K9 Corps — a group of
dogs trained by the military to act as
sentries, scouts, messengers and bomb
detectors — was formed.” Yeager, Id.
Apparently, New Jersey has authorized
such a day and may, perhaps, support the expansion of special emphasis
for these faithful dogs in Maryland.
Id. Perhaps no additional days off for
Maryland dog fanciers?
As of the final week of the session,
the Maryland General Assembly had
not acted on the bill.
2) Retiring Military and Law
Enforcement Dogs
Thanks to recently enacted federal legislation, military canines in the region
now have greater ease in being retired
out of the service and more easily transferred home as the heroes they are. But if
a dog is still serviceable upon its official
retirement from the military, adoption
priority is given to civilian law enforcement. Pets for Patriots, About Military
Working Dog Adoptions, https://petsforpatriots.org/about-military-working-dog-adoptions/.
A bill in this session further
addressed retirement issues for our
furry First Responders. In a continued
conversation about working animals
and the need to recognize their postservice quality of life, the House and
Senate Judiciary Committees considered respectively HB 438, 426 Reg.
Sess. (2016) and SB 917, 426 Reg. Sess.
(2016), which would have required, in

part, that specified state and local law
enforcement agencies reimburse individuals who take possession of dogs
formerly used in law enforcement
work for veterinarian medical expenses. The House of Delegates passed
the bill. Unfortunately, the Judicial
Proceedings Committee unfavorably
reported SB 917, the Senate version
of the cross-filed bill. Id. https://legiscan.com/MD/bill/SB917/2016.
It may be worth noting that grantbased vehicles are advancing the
conversation about the partnership
of dogs and law enforcement, not
within the legislative arena, but rather
within the context of medical providers. According to a 2013 press release
by the Pet Planet Foundation, a grant
of $7,000 enabled Med Star Union
Memorial Hospital to establish a security dog program to de-escalate security issues or concerns (if not improve
the quality of the patient experience).
Kristen Smith, Press Release: Planet Dog
Foundation Embarks on Next Millions of
Giving, Planet Dog Foundation, Oct. 22,
2016, http://www.planetdog.com/#/
planet-dog-foundation-embarks-onnext-million. The Provider established
the program as, “Studies of the efficacy
of security dogs show that the presence
of dog can de-escalate a potentially violent situation more quickly and more
effectively than a gun.” Id.
3) Facility Dogs
An ever-growing number of state judiciaries are allowing facility dogs into
their courtrooms to assist witnesses.
Dogs may help more than just the
police as officers of the court; indeed,
dogs may help witnesses as well. The
Judicial Proceedings Committee of the
Maryland Senate considered and, then,
unfavorably reported SB 55, 426 Reg.
Sess. (2016), which would have authorized Maryland courts to allow facility

dogs, a kind of working, but non- service animal. Id. https://legiscan.com/
MD/bill/SB55/2016. These dogs help
witnesses (often children) testify during court proceedings. This should be a
strong way to match working animals
and the court for better access to justice.
Indeed, at least one judge of whom I
am aware, has a facility dog known for
its presence in the court. This reflects
the role of non- service animals in what
should be our goal as leaders in the law:
improved access to justice.
Although little progress was made
on issues concerning working animals during this past session of the
Maryland General Assembly, it would
be fitting for Maryland to keep up, if
not be a trendsetter in the region, as to
facility dogs. There should be a dogsin-court program, including the necessary infrastructure, including training
standards, outreach and education, to
support such a program.
Conflicts, of course, are bound to arise
given the increasingly unique ways of
partnering humans and dogs in a public
setting. To this end, the law – particularly
as developed through structured conversation – may be a convening or a catalyzing tool for expanding our working
relationships with animals in Maryland.
Public leaders, including ones partnered
with dogs like Pilot, should always seek
in brokering leaders together. For example, a statewide World Café, as funded
through organizations like the Maryland
Mediation and Conflict Resolution
Office, should be held to explore the law
and policy of working animals - their
current status, helpful impact on the
community and challenges.
Mr. Norman is a State Civil Rights
Commissioner and a former Chair of the
Animal Law Section partnered with his
second guide dog, Pilot, the first honorary
guide dog within Maryland Free Masons,
A.F.A.M. He may be reached at
gnorman@gnormanlaw.com
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By Richard E. Schimel

T

he Court of Appeals of
Maryland issued its initial

opinion in Tracey v. Solesky, 427
Md. 627, 50 A.3d 1075 on April
26, 2012. The Court determined
that landlords would be strictly
liable for injuries caused by dog
bites from a tenant’s pit bull.
The holding placed pit bulls in
the same legal category as wild
animals, as illustrated by the
quote from Dorothy Gale in The
Wizard of Oz, “lions and tigers
and bears.”

CONSTITUTIONAL INFIRMITIES OF THE LEGISLATIVE
OVERRIDE OF TRACEY V. SOLESKY
July 2016
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Once the decision became public,
animal rights advocates criticized the
ruling as judicially-imposed “breedspecific legislation.” Maryland pit bull
owners paraded their pets through
Baltimore’s Inner Harbor and onto
the steps of Maryland’s State House.
Landlords, condominium associations and homeowners associations
struggled with the issue of banning
pit bulls from their property and were
fearful that they would be held strictly
liable for future attacks. Animal shelters braced themselves for an influx of
exiled pit bulls.
In June 2012, the Editorial Advisory
Board of The Daily Record stated: “Last
month’s holding by the Maryland
Court of Appeals that a particular
type of dog is inherently dangerous
goes too far in rewriting the common
law … If there is a need to tighten
restrictions on a breed of dogs, let the
legislative process do the work.”
The opinion was the subject of a
Motion for Reconsideration, and on
August 21, 2012, the case holding
was modified to restrict its scope to
pure-bred pit bulls, thereby excluding
cross-bred or mixed-breed pit bulls
from its seismic revision of Maryland
common law. Despite the fact that
the term “pit bull” does not refer to
a particular breed of dog, the Court
of Appeals gave no guidance as to
which canines would be affected by
its decision.
In contrast, victims of pit bull bites
and attacks praised Tracey as a sensible
solution to a long-standing problem.
Anthony Solesky authored a book
describing the pit bull attack on his
son and its consequences in an effort
to lobby against a legislative veto of
Tracey. The book, entitled Dangerous by
Default: Extreme Breeds, was published
by DogsBite.org, a national dog bite
victims’ group dedicated to reducing
26
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serious dog attacks. Its cover depicts
a particularly sinister-looking pit bull.
In response to this political hot
potato, the Maryland General
Assembly added the issue to a 2013
Special Session which was supposed
to be dedicated exclusively to the
issue of tax revenue. However, competing bills of the State Senate and
House of Delegates to overturn Tracey
could not be harmonized, so the matter died in committee.
In the 2014 Legislative Session, the
General Assembly enacted what is
now codified as Md. Code, Courts &
Judicial Proceedings (“CJP”) 3-1901(b):
(b) In an action against a person other
than an owner of a dog for damages for
personal injury or death caused by
the dog, the common law of liability
relating to attacks by dogs against
humans that existed on April 1, 2012
[i.e., pre-Tracey], is retained as to the
person without regard to the breed
or heritage of the dog.
(emphasis added).
As for the owner of a dog, CJP §
3-1901(a)(1) creates a “rebuttable presumption [that] a dog owner knew or
should have known that the dog had
vicious or dangerous propensities” in
an action against the owner for personal
injury caused by the dog. Under this
statute, a plaintiff has the benefit of the
presumption of: (a) prior vicious behavior and (b) scienter of an owner of the
animal that caused the personal injury.
This Code provision shifts the burden of
production as to the dog’s temperament
to the owner and charges the owner
with knowledge of the dog’s demeanor.
When enacting this law, the General
Assembly discussed Maryland Rule
5-301 and its application to CJP 3-1901.
Under that Rule, a presumption in a
civil case requires the party against
whom the presumption is directed

(in this case, the dog owner), to produce sufficient evidence to rebut the
presumption. A defendant may offer
circumstances of the animal’s peaceful nature to create an inference that
the owner lacked knowledge of any
violent or vicious propensity. See,
Restatement (Second) of Torts 23, cmt.
g (1965). If the party succeeds in producing enough evidence to disprove
the presumed fact, the presumption in
effect creates a question that must be
decided by the trier of fact, “unless [it
is] legally insufficient or is so conclusive that it rebuts the presumption as a
matter of law.” 2014 Maryland Senate
Bill No. 247, Maryland 434th Session of
the General Assembly, 2014.
Had the Maryland General
Assembly stopped with the enactment
of CJP 2-1901(a)(1), dog owner defendants would have no cause to complain: evidentiary burden-shifting is
certainly an acceptable procedural tool
in circumstances in which one party litigant is likely to have superior knowledge as to a given set of facts. See, e.g.,
Leckie v. Clemens, 135 Md. 264, 270, 108
A. 684, 686 (1919); Grier v. Rosenberg,
213 Md. 248, 131 A.2d 737 (1957).
Problems arose when it came to
establishing the level of proof required
to rebut the presumption. The House
Bill proposed a preponderance of the
evidence standard, while the Senate
Bill required clear and convincing evidence when children sustained injuries. Unable to reach a consensus, the
Maryland General Assembly simply
chose to avoid the problem altogether
by what can best be described as a
legislative punt: rather than selecting a standard, the General Assembly
enacted CJP § 3-1901(a)(2), which
effectively eliminates the ability of
the owner of a dog that has injured
another person to rebut the presumption prior to trial.

CJP § 3-1901(a)(2) clearly states
that in a jury trial, a judge is not permitted to rule, as a matter of law, that
the presumption has been rebutted
before the jury returns a verdict. This
means that judges are precluded from
making certain factual findings and
eliminates summary judgment regarding the dog’s prior temperament. This
subsection violates state and federal
constitutional principles of separation
of powers, and, therefore, should be
unenforceable as a matter of law.

Separation of Powers

The Maryland Bill of Rights provides
that “the Legislative . . . and Judicial
powers of Government ought to be
forever separate and distinct from each
other.” Md. Const. Art. 8. The Maryland
Constitution confers express authority
to the Court of Appeals to make rules
of practice and procedure for Maryland
courts and vests the Court of Appeals
with the judicial power of the State.
Md. Const. Art. 4, § 1, 18. The Court
of Appeals created Rule 2-501, which
grants any party in a civil case the
right to “make a motion for summary
judgment on all or part of an action
on the ground that there is no genuine
dispute as to any material fact and
that the party is entitled to judgment
as a matter of law.” When the General
Assembly created CJP 3-1901(a)(2), it
eliminated the availability of a Rule
2-501 motion for summary judgment
for the defendant dog owner.
A statute adopted by the General
Assembly is presumed to be constitutionally valid, unless “it appears that
the enactment under consideration is
invalid or obnoxious to the expressed
terms of the Constitution or to the
necessary implication afforded by, or
flowing from, such expressed provisions.” Linchester Sand & Gravel Corp.,
July 2016
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274 Md. 211, 218 (1975). The Court of
Appeals, in Crane v. Meginnis, 1 G.
& J. 463 (1829), explained that “the
check to legislative encroachment is
to be found in the declaration, that
the legislative, executive, and judicial
powers ought to be kept separate and
distinct; and in the solemn obligations
of fidelity to the Constitution, under
which all legislative functions are performed.” More recently, in Perkins v.
Eskridge, 278 Md. 619, 626 (1976), overruled on other grounds by Parrott v. State,
301 Md. 411, 483, the Court of Appeals
stated that:
neither the judiciary nor the legislature is superior, one over the otherrather they are coordinate branches of government and the former
must exercise its duty and authority to determine what the law is in
order to ensure the viability of the
separation of powers provision of
the Maryland Constitution (Article
8 of the Declaration of Rights).
Here, a legislative enactment, CJP
3-1901(a)(2), effectively eliminates the
availability of the summary judgment
procedure provided by Maryland Rule
2-501, a judicial procedure. There lies the
problem: Maryland Rule 2-501(f) provides that “[t]he court shall enter judgment in favor of or against the moving
party if the motion and response show
that there is no genuine dispute as to
any material fact and that the party
in whose favor judgment is entered is
entitled to judgment as a matter of law.”
(Emphasis added). In contrast, CJP
3-1901(a)(2) mandates that a trial judge
refrain from ruling as a matter of law
on whether a defendant has rebutted
a presumption. As a result, the statute
conflicts with the Court of Appeals’
power to administer justice.
“Judicial powers” include the power
to make rules of procedure and prac28
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tice. See, Consolidated Const. Services,
Inc. v. Simpson, 372 Md. 434, 451 (2002)
(citations omitted). CJP 1-201 specifies
that the Court of Appeals’ “rule-making power” clearly encompasses dispositive motions. Moreover, Md. Rule
1-201 specifies that the “rules shall be
construed to secure simplicity in procedure, fairness in administration, and
elimination of unjustifiable expense
and delay.” See Jones v. State, 379 Md.
704, 740 (2001).
By creating and enforcing the rules
of procedure, the judicial branch prevents abuses that are likely to occur
when the legislature enacts a law
favoring one party over another. See
Terry J. Harris and Lisa J. Smith, Tort
Reform: Maryland’s Lead Poisoning Law
Needs Overhaul, 12 U. Balt. J. Envtl. L.
27, 36 (2004). The statute intrudes on
the judiciary’s rule-making power over
practice and procedure by allowing the
General Assembly to dictate when the
courts should rule on a pretrial motion.
In so doing, the legislature has stripped
the Court of Appeals of the judicial
power vested in it under Article 4,
Section 1 of the Maryland Constitution.

Procedural Due Process

The Due Process Clause of Article
24 of the Maryland Constitution,
Declaration of Rights, assures that all
persons receive reasonable procedural
protections and fairness in proceedings. The failure to afford parties the
ability to utilize them is a denial of
due process because “in appropriate
circumstances, state-created rules of
procedure may confer upon individuals the right to the benefit of those
procedures and the failure to afford
or abide by them is a denial of due
process.” Id. at 121.
CJP 3-1901(a)(1) creates a “rebuttable presumption [that] a dog owner

knew or should have known that the
dog had vicious or dangerous propensities” in an action against the
owner for personal injury caused by
the dog. This statute provides defendants with the expectation that they
will be entitled to rebut the presumption by means of a common litigation
tool, such as a motion for summary
judgment. However, CJP 3-1901(a)(2)
deprives a defendant dog owner of
the right to rebut the presumption
prior to a jury trial, because a judge
is not permitted to rule, as a matter
of law, that the presumption has been
rebutted before the jury returns a verdict. By depriving a defendant of the
opportunity to rebut the presumption
before a verdict has been rendered,
the State has violated the defendant’s
procedural due process rights.
The purpose of a motion for summary judgment is to afford a procedural mechanism to eliminate patently non-meritorious and unfounded
claims. Sadler v. Dimensions Healthcare
Corp., 378 Md. 509, 534, 836 A.2d 655
(2003). Maryland common law specifies the burden on the non-moving
party to defeat a motion for summary
judgment: “[C]onclusory statements,
conjecture, or speculation by the party
resisting the motion will not defeat
summary judgment, and an opposing
party’s facts must be material and of a
substantial nature, not fanciful, frivolous, gauzy, spurious, irrelevant, gossamer inferences, conjectural, speculative, nor merely suspicions.” Carter
v. Aramark Sports and Entertainment
Services, Inc., 153 Md. App. 210, 22425, 835 A.2d 262 (2003).
“A trial before a finder of fact is
obviously unnecessary if no genuine
dispute as to any material fact exists
between the parties.” C. Christopher
Brown, Summary Judgment in Maryland
38 Md. L. Rev. 188, 193 (1978). But,

in cases involving injuries caused by
dogs, CJP 3-1901(a)(2) rips the entire
summary judgment page from a dog
owner’s litigation play book. No longer is a victim of a dog bite required to
present any evidence of misbehavior.
All that CJP 3-1901 requires him to do
is plead that he has been the victim of
a canine attack, and he is guaranteed
an opportunity to have his case heard
by a jury through a trial on the merits.
Despite the fact that “there is nothing
for a jury to consider” as to the issue
of liability, CJP 3-1901(b) mandates a
trial on the merits. Frush v. Brooks, 204
Md. 315, 324, 104 A.2d 624, 628 (1954).
The underlying policy reasons for
presumptions are “fairness, public
policy, and probability, as well as judicial economy. Basic Inc. v. Levinson, 485
U.S.224, 245 (1988). CJP 3-1901 contravenes these policies by: (a) preventing a defendant with a clear defense
to a civil claim from terminating the
litigation so as to avoid the expense
of trial; (b) affording a plaintiff with a
meritless liability claim the ability to
seek a judgment from a jury that may
be swayed by the nature and extent
of the injury rather than the merits

as to the initial question of culpability; (c) overloading the trial docket
with cases that would never be the
subject of a jury trial or verdict but for
what is effectively an irrebuttable presumption; and (d) forcing presiding
judges to grapple with the question
of whether to overturn a jury verdict
based upon the same insufficiency of
evidence which existed prior to trial,
but which a jury has found sufficient
to award damages.

Conclusion

My last foray into the pit bull
debate was an article published by
the March/April 2013 edition of the
Maryland Bar Journal, in which I called
for “vigorous and necessary debate on
a complicated and nuanced issue suitable for a legislative body.” The article
identified various legislative options
which have been adopted by other
states to assist in reducing pit bull dog
bites: adult supervision off-premises,
neutering and spaying, muzzling, visible signage of pit bull ownership on
rental property, and a written permission requirement for a tenant to
harbor a pit bull on rental property.

None of those proposals, or any others
to address the public’s perceived concerns about pit bull attacks, justified
or otherwise, have been added to the
Maryland Code since the Tracey decision spotlighted this issue.
The General Assembly has failed
to address the very issue for which
Dominic Solesky’s life-threatening
injury created a demand for action:
the prevention of bodily injury by dog
attacks. More specifically, it has not
conducted the necessary research to
establish whether pit bulls are inherently dangerous, as posited by the 4-3
decision in Tracey v. Solesky, and, if
so, what measures should be taken to
protect the public from such animals.
Instead, what we have is a statute
of dubious constitutional validity that
has done absolutely nothing to ameliorate the concerns of dog bite victims
in the State of Maryland. We have a
law that wastes judicial resources and
handicaps dog owner defendants by
mandating that every dog bite lawsuit
proceed through a jury trial, regardless of its merits and based upon an
evidentiary presumption which can
be easily rebutted in the defendant’s
case-in-chief in those cases when
there is no direct or circumstantial
evidenced adduced by the plaintiff to
establish the owner’s prior knowledge
of vicious or dangerous propensities.
Perhaps the Court of Appeals of
Maryland will render CJP 3-1901
void as unconstitutional. Perhaps
the Maryland General Assembly will
address this problem substantively
rather than procedurally. After all,
every dog has his day. Shakespeare,
Hamlet, Act 5, Scene 1
Mr. Schimel is Of Counsel with the
Bethesda law firm of Bregman, Berbert,
Schwartz & Gilday, LLC. He may be contacted at rschimel@bregmanlaw.com.
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SERVICE ANIMALS,
EMOTIONAL SUPPORT
ANIMALS, PETS, AND
CONFLICT: THOUGHTS
ON RESOLUTIONS
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By Cecilia B. Paizs
Imagine you are sleeping
on a Saturday morning
and suddenly, at 6:00 a.m.,
the next door neighbor’s
dog begins to bark. Many
of us have heard about
or personally experienced
conflicts over barking
dogs, screeching cats,
and unleashed animals
between neighbors or in
communities.
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Now imagine that you have a
severe allergy to pet dander that
causes severe wheezing and irritated eyes when you are in close proximity to a dog or cat. While preparing to board your flight to Colorado
at BWI Airport, you see a child in
a wheelchair and a dog on a leash
next to him lining up for the early
boarding on the plane on which you
are scheduled to fly. The thought of
flying for five hours with the risk of
a severe allergic reaction probably
does not thrill you.
Or, perhaps you use a guide dog
because you are visually impaired.
You are meeting someone at the
trendy restaurant in town. When
you approach the hostess stand, the
hostess comments on the fact that
animals are not allowed in restaurants and refuses to seat you.
In each of these instances, education can be helpful. Federal law has
set access standards for persons who
rely on service animals. A typical
definition of a person with a disability is someone who (1) has a physical
or mental impairment that substantially limits one or more “major life
activities,” (2) has a record of such
an impairment, or (3) is regarded
as having such an impairment. See
Americans with Disabilities Act of
1990, Pub. L. No. 101-336, 104 Stat.
328 (1990); Section 504 of the Rehabilitation Act of 1973, 29 USC §701
et seq. Section 188 of the Workforce
Investment Act of 1998, Pub.L. 105–
220, 112 Stat. 936, 29 U.S.C. § 2801,
et seq.
The Americans with Disabilities Act of 1990 (“ADA”) defines a
“service animal” is an animal that
is required because of a disability
and that has been trained to perform work or a task for the disabled
person. While dogs have been used
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as service animals since World War
I, the increase in emotional support animals and the use of animals
for those with mental health issues
have expanded the situations where
a person is traveling, eating or living with an animal in areas where
animals are not typically permitted.
And questions as to the validity
of the need for some animals has
increased as well.
The ADA, Section 504 of the
Rehabilitation Act, the Fair Housing Act and the Air Carrier Access
Act (14 CFR Part 382) all require
that people with disabilities be permitted to use service animals in a
variety of settings. These include
places of employment; courts, benefits offices, police stations and
other public services buildings;
stores, movie theaters, homeless
shelters, medical offices and other
places of public accommodation;
housing; airports and air carriers.
(The Department of Transportation
(DOT) rules (14 CFR part 382); The
Americans with Disabilities Act
(ADA), as amended by the ADA
Amendments Act of 2008 (ADAAA),
42 U.S.C. 12101; public accommodations defined at 28 CFR Part 36)
Many states have separate statutes
related to the access requirements
for transportation, housing and
restaurants to animals performing
tasks for persons with physical disabilities. (See Va. Code Ann. § 3.26588, West’s Ann. Cal. Civ. Code §
54.2) Some states go further, such
as Virginia State Statute providing
for a Class 3 misdemeanor charge
for anyone to, “without just cause,
willfully impede or interfere with
the duties performed by a dog if
the person knows or has reason to
believe the dog is a guide or leader
dog. “ (Va. Code Ann. § 3.2-6588)

A service animal is defined
under the ADA as “a dog that is
individually trained to do work or
perform tasks for a person with a
disability.” (28 CFR Sections 36.104,
35.104) Such animals are usually
identified by a vest or lead handle
by which they guide their disabled
person. Most people are familiar
with dogs who have been trained to
follow commands such as pathfinding, picking up or fetching objects,
or signaling at certain sounds, such
as a fire alarm or door bell, all of
whom would meet the ADA definition of a service animal.
The more difficult situations
arise when the animal providing
the assistance is not a traditional
animal such as a dog. For example,
one man carries his parrot with
him in a special backpack designed
for the task so that the parrot can
calm him when he begins to have
a manic attack as a result of his
bipolar disorder. Another man with
a seizure disorder has a five foot
boa constrictor around his neck to
signal him with a squeeze when a
seizure is beginning. Valuable services are being provided, but not by
traditional animals. John Ensminger
& Frances Breitkopf, Evolving Functions of Service and Therapy Animals
and the Implications for Public Accommodation Access Rules, Animal Legal
& Historical Center, Michigan State
University College of Law (2009).
Emotional support animals do
not carry the same recognition as
service animals, nor the same access
protections. The primary statutes
that apply in the case of such animals are the Fair Housing Amendment Act (28. CFR Sections 36.104,
35.104) and the Air Carriers Access
Act. An emotional support animal
(“ESA”) is a person’s pet that has
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been prescribed by a mental health
professional to either calm or emotionally support its owner. Like
service animals under the ADA, the
animal must perform a task that is
directly related to the individual’s
disability. The animal would be
part of the treatment program for
this person and would be designed
to bring comfort and minimize the
negative symptoms of the person’s
emotional/psychological disability.
For a person to legally qualify for
an ESA, he/she must be considered
emotionally disabled by a licensed
mental health professional (therapist, psychologist, psychiatrist, etc.),
as evidenced by a properly formatted prescription letter. Some airlines
and property managers will accept
a verification form completed by a
family doctor. However, many such
animals are either not documented
or prescribed, simply have certificates obtained from the internet for
a fee, or have no certificate at all.
Knowing all this does not necessarily resolve any conflict arising
from the interaction of a person
with a service or emotional support animal and the public. So how
should one proceed, whether you
are the one with the service animal
or ESA or the one who may be negatively impacted by the animal?
First, remaining calm is likely
the most important and effective
thing one can do. Then ask questions and listen. By listening strategically, one can gather information
that has bearing on the reasoning
behind the actions of other person.
Think about what may be prompting the other party involved to
take the action she is taking. The
neighbors may have a need to let
their dog out early because they
have an important appointment
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early in the day. The airline may
not have been aware of your allergy
and therefore could not notify you
prior to your arrival of the potential
allergic interaction. And the hostess at a new restaurant may have
only remembered the portion of her
orientation related to health department regulations against animals in
a restaurant and not remembered or
yet learned about the exceptions for
service animals.
A calm conversation with the
neighbor later would likely be more
effective than an angry phone call
to her at the time. The incident
may be an isolated one and will not
occur again. Discussing parameters
around noise as a whole can be
helpful as well. If not, perhaps the
local community mediation center
can assist if the problem persists.
For the more complicated scenarios,
by remaining calm and asking questions you may learn that the host-

ess simply believed that she was
following restaurant policy. Or you
may learn that the hostess has a fear
of animals resulting from an attack
earlier in her life. Either way, the
next step could be to explain to the
hostess what you believe should be
obvious, that your animal is a service animal and that under the ADA
you are entitled to access to the restaurant with your service animal. If
there continues to be resistance, ask
to speak to a manager, who should
be better versed in ADA requirements. Hopefully, calm questioning
and listening, along with education
and explanation, will be enough to
allow for a smooth transition from
hurdle to table.
In some situations, pre-planning
can avoid the conflict altogether.
Being aware of how issues, such
as allergies, are not obvious to others places a responsibility on the
person with the allergies to notify

others of the need for accommodations. Without prior planning, the
party with the allergic issue may
have a more difficult time. If the
dog accompanying the boy is a service animal, such as a service dog
to accompany an autistic child, the
presence of the dog would have had
to be preapproved according to The
Department of Homeland Security’s
Transportation Security Administration rules. As is the case with a
nut allergy, it may be necessary to
inform the airlines prior to your
travel that you have a severe allergy
to animal dander, which would
have allowed for arrangements to
avoid the conflict of having you on
an airplane with the very thing you
are allergic to. In the alternative,
working with the airline representatives to reroute your travel may be
the only comfortable solution. In

this case, educating yourself about
what may be barriers to your travel
is important.
ESAs present the most challenges, both for the owner and
those with whom the owner comes
in contact. In such cases, the question often becomes whether the service provided by the animal for its
owner outweighs the inconvenience
the presence of the animal may
cause others. It is incumbent on the
owner to ensure that the animal is
under control and well behaved.
And if there is a suspicion that perhaps the animal is not qualified to
be allowed in a restaurant, hotel or
public transportation, listen for the
reasons why the animal is present.
Taking the time to consider these
issues before acting may avoid the
conflict altogether.
We can be part of the solution

by educating others about the benefits and need for service animals
and ESAs. By accepting their presence, supporting the owners and
educating others about the need for
service animals and ESAs, we can
demonstrate by our actions that service and ESAs are a part of the fabric of our culture for valid reasons.
Supporting the valid needs for service and emotional support animals
is a way to educate others of their
important role in our society now.
And demonstrating calm and considerate methods of resolving any
conflicts that arise is an important
component in this process.
Now, about that boa constrictor.
Ms. Paizs is a mediator and mediator
trainer with a practice in Ellicott City,
Maryland. She may be reached through
The Mediation Center at ceecee@
agreeonit.com.

UPCOMING LIVE MSBA CLE PROGRAMS
For more information and to register go to: http://msba.inreachce.com
Ethics and the Fair Debt Collection
Practices Act
August 9, 2016, 8:30am – 1:15pm
Columbia, MD

Family Practice Update
August 18, 2016, 8:30am – 1:15pm
Columbia, MD

Electronically Stored Information in
Family Law Cases
September 9, 2016, 8:30am – 4:30pm
Columbia, MD

40 Hour Mediation Training
September 19-23, 2016, 8:00 am – 5:00 pm
University of Baltimore, Baltimore, MD

2016 Advanced Real Property Institute
September 28, 2016, 8:30am – 5:30pm
Columbia, MD (Sheraton Hotel)

Scholarship seats are available for those who register
through the Pro Bono Resource Center and are willing
to then take a case with PBRC.

New Publication Updates:
• Using and Drafting Trusts in Estate Planning, 2016 Edition — February 2016
• 2016 Supplement to Maryland Criminal Pattern Jury Instructions,
Second Edition w/Instructions on CD — May 2016
• 2016 Replacement Pages to MSBA Maryland Employment Law Deskbook — July 2016
• Maryland Civil Pattern Jury Instructions, Fifth Edition w/Instructions on CD — August 2016
For detailed information and to order, visit the MSBA’s CLE Online Catalog at http://msba.inreachce.com/.
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SEE SPOT. SEE SPOT RUN.

SEE SPOT EVERY OTHER WEEKEND?
More than Just Animals:
the Evolution of Pet Custody Cases
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By Emily Gelmann

P

ets are beloved members of their families. Past ideas that dogs and cats are meant to have jobs on
farms, and not have a place in the house, have been replaced by “furbabies,” “pet parents,” and
bumper stickers that read “who rescued who?” and “my kid has four paws.” 124 million dogs and cats
live in U.S. households – nearly one animal companion for every two Americans, and pet ownership
is on the rise. 79.7 million households have pets today – a 50 percent gain over the past two decades.
These pet owners are spending more on their pets than previous generations; in 2012, Americans spent
$52 billion on their pets – twice the annual amount spent 20 years ago.
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Our attachment to our pets is
undeniable. According to a study
published by the American Academy
of Matrimonial Lawyers, 76 percent of
pet owners feel guilty about leaving
their pets at home; 73 percent have
signed a greeting card “from the
dog;” 67 percent take their pets to the
veterinarian more often than they go
to their own doctors; 41 percent take
their dogs on vacation with them; and
38 percent call their pets on the phone
so the animals can hear their voices
when they are away (Ann Hartwell
Britton, Bones of Contention: Custody of
Family Pets, 20 J. Am. Acad. Martrim.
Law 1 (2006)). Our love for our pets
is so great that a recent Gallup poll
showed that most pet owners would
not trade their pets for $1 million cash.

Pets and the Break Up

This love and devotion to a family
pet often extends beyond a couple’s
love for each other. As one New York
County judge noted, “People who
love their dogs almost always love
them forever. But with divorce rates at
record highs, the same cannot always
be said for those who marry.” Travis v.
Murray, 42 Misc.3d 447 (N.Y. Sup. Ct.
2013). If a couple splits and can’t agree
who gets the pets, the issue becomes
one for the courts to decide.
According to the American
Academy of Matrimonial Lawyers,
27 percent of attorneys reported an
increase in pet custody cases over
the last five years, and the Animal
Legal Defense Fund notes that the
number of custody battles fought
over companion animals has grown
noticeably in the past decade. Yet,
there is no uniform treatment for
disputes over pet ownership. Courts
across the country fall into one of
three camps when asked to determine
38
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pet ownership and custody: (1) a
minority of jurisdictions will award
“custody” of a pet; (2) the majority
of jurisdictions, including Maryland,
view animals as property subject to
division and to be awarded to only
one of the parties; and (3) a set of
jurisdictions view pets as a type of
special property and use a “what is
best for all concerned” standard. There
is a trend towards this new, hybrid
“what is best for all concerned” view
of determining pet ownership, but no
matter where you live there, is a lot to
consider when fighting over your pet.

veterinary visits. Placey v. Placey, 51
So.3d 374 (Ala. Civ. App. 2010).
In 2013, the Superior Court of
Connecticut awarded the parties
joint legal custody of their Labrador
Retrievers, and directed that one
party’s home be the dogs’ principal
place of residence. VanArsdale v.
VanArsdale, No. FA114021194, 2013
WL 1365358 (Conn. Super. Ct. March
15, 2013).
These courts, however, are in
the minority. Generally, courts are
reluctant to engage in a best interest
analysis in determining pet ownership.

The Exception – Awarding
Custody of Pets

The Rule – Pets as Property

A small number of courts use the term
“custody” when awarding ownership
of a pet. Normally, “custody” is a
term reserved for determining the
legal and physical care of children.
In determining child custody, all
courts employ a “best interest of the
child” standard. That is, the court is
only concerned about what custody
arrangement will best serve the child
and his or her needs. A small number
of courts apply an analogous standard
in pet custody cases and give legal
meaning to the idea of “pet parents.”
In 2002, the Alaska Supreme Court
granted “sole custody” of Coho, a
chocolate Labrador Retriever, to the
ex-husband in a divorce case. In
doing so, the Court considered Coho’s
welfare and safety in finding that the
ex-wife’s other dogs were a danger to
Coho’s life. Juelfs v. Gough, 41 P.3d 593
(Alaska 2002).
In 2010, Alabama explicitly applied
a “best interest standard” in awarding
the family dog to one party over the
other in a protective order proceeding
in noting that the mother had cared
for the dog and taken him to all of his

The majority of jurisdictions classify
pets as property – the same as they
view a table or a couch. Title can be
controlling in these situations. That is,
if one party owned the animal prior
to the marriage, or if only one party
bought or adopted the animal, the
court is likely to find that person is the
animal’s true owner.
Several articles on pet custody
discuss the possibility of parties
creating their own shared custody
arrangements for their pets. Enter
into these agreements with caution,
though, as courts uniformly hold that
they are unenforceable. In one such
case, a Pennsylvania court upheld the
parties’ agreement that the wife would
have ownership of the parties’ dog,
but refused to enforce the visitation
provisions provided for the husband
as void. DeSanctis v. Pritchard, 803
A.2d 230 (Pa. Super. Ct. 2002).
A Florida court made a similar
finding in ruling that a trial court has
no authority to award visitation or
shared custody of pets as courts cannot
grant custody or visitation of personal
property. Bennett v. Bennett, 655 So.2d
109 (Fla. Dist. Ct. App. 1995). The

Florida court further held that “while
a dog may be considered by many
to be a member of the family, under
Florida law, animals are considered to
be personal property.” Id. at 110.
While this hard-line rule may seem
harsh, its principles are rooted in public
policy. When a couple divorces, the state
wants to disentangle them as much
as possible so that both parties have
complete freedom to keep or dispose of
their personal property. The courts want
litigation to have a definitive end, and
shared custody of pets keeps parties
tethered to one another.

The Compromise – Pets as
Special Property

Many states are trending away from
the old view that pets are simply
property. Modern courts recognize
that “pets do not fit neatly within
traditional property law principles.”
Morgan v. Kroupa, 702 A.2d 630 (Vt.
1997). Rather, they occupy “a special
place somewhere in between a person
and personal piece of property.” Corso
v. Crawford Dog and Cat Hospital, Inc.,
97 Misc.2d 530, 531 (N.Y. Civ. Ct. 1979).
The Wisconsin Supreme Court
summed up this changing attitude:
“We are uncomfortable with the
law’s cold characterization of a
dog…as mere ‘property.’ Labeling a
dog ‘property’ fails to describe the
value human beings place upon the
companionship that they enjoy with
a dog. A companion dog is not a
fungible item, equivalent to their items
of personal property.” Rabideau v. City
of Racine, 627 N.W.2d 795, 798 (Wis.
2001). Courts do recognize that pets
are distinguished from other property
by a special mutual relationship; pet
owners love their pets and their pets
love them back.
While there is an almost uniform

rejection of the “best interest standard”
regarding pets, there is a growing
acceptance of something else, a “what
is best for all concerned” standard.
That is, courts are considering not
only the animal’s welfare, but that
of its owners when determining pet
ownership. Aho v. Aho, No. 304624,
2012 WL 5235982 (Mich. Ct. App.
October 23, 2012); Baggett v. Baggett,
422 S.W.3d 537 (Tenn. Ct. App. 2013);
Travis v. Murray, 42 Misc.3d 447 (N.Y.
Sup. Ct. 2013); Hament v. Baker, 97
A.3d 461 (Vt. 2014).
Child custody is also a key
consideration in pet ownership cases.
When child custody is at issue, a
family pet will often be awarded to
the party who maintains primary
physical custody of the children, as
keeping their pet is often considered
in the children’s best interest. See e.g.
Hodo v. Hodo, No. 0954-03-2, 2004 WL
136093 (Va. Ct. App. Jan. 28, 2004) (the

court awarded the family dog to the
parent with custody of the children).
Hints of this new view of pet
ownership are visible in almost every
state. In 2010, the Circuit Court for
Calvert County in Maryland ordered
a divorcing couple to split custody of
their dog. Even courts that view pets
as property are hearing arguments
before rendering a decision regarding
which party cared for the pet, paid vet
bills and is more available for its daily
needs. In the end, title is paramount –
if you own the pet on paper, you will
have the strongest argument in court.
But for pets that are clearly jointly
owned, a strong argument regarding
your and the animal’s joint welfare
may win the day.
Ms. Gelmann, a family law attorney at
Stein Sperling in Rockville, Maryland, is
an avid animal lover and volunteers with
a dog rescue organization. She may be
reached at egelmann@steinsperling.com.
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Do the Maryland Rules of Professional conduct prohibit
attorneys from advising clients seeking to engage in conduct
pursuant to Maryland’s Medical Marijuana Laws? Similarly,
do the Rules prohibit Maryland attorneys from having an
ownership interest in medical marijuana businesses?
ETHICS DOCKET NO. 2016-10

Summary Conclusion

Maryland attorneys are not prohibited under the Maryland Rules of
Professional Conduct from advising clients as to medical marijuana
business related activities in Maryland, or providing legal services
such as contracting or negotiating
to advance such projects; and Maryland attorneys are not prohibited by
the Rules of Professional Conduct
from owning a business interest in
such a venture. However, the Committee emphasizes that this opinion
is subject to several limitations,
which are included at the conclusion of this opinion.

Opinion

The extraordinary landscape surrounding medical marijuana laws
and policy coupled with federal
acquiescence in state authorization
of marijuana use has left an attorney’s related ethical obligations
unclear. A number of State ethics
opinions predating this opinion
offer good background as to lawyers’ ethical conduct at the point
40
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where state authorized medical
marijuana or recreational marijuana
use – and the legal services associated with those uses – intersect. We
now offer our interpretation of this
legal landscape under the Maryland Rules of Professional Conduct
(“MRPC”).
Since 2013, Maryland’s legislature has taken steps to legalize
marijuana production, sale, and
use for medical purposes, including enacting the Maryland Medical Cannabis Law, Md. Code Ann.
Health General §13-3301, et seq.
(“Maryland Medical Marijuana
Law” or “the Law”). This statutory scheme contemplates permissible marijuana-related activities
defined and regulated by statute,
including the licensing of growers who will “operate in the State
to provide cannabis to: [similarly
licensed] (i) Processors. . . ; Dispensaries….; Qualifying patients and
caregivers; and Independent testing laboratories….” See §13-3301 to
13-3311. The statute contemplates
that individuals and organizations
who engage in marijuana-related

processing, dispensing, use, and
testing in accordance with the
statute are “[e]xempt[ed] from
arrest, prosecution, or any civil or
administrative penalty; penalty for
distributing, possessing, manufacturing, or using cannabis diverted
from [an] approved program.”
See §13-3313. The statute further
expressly prohibits a number of
activities, including smoking cannabis in a public place or operating
motor vehicles and other vehicles
under the influence of cannabis.
See §13-3314. The Act contemplates
the fragile foundation upon which
the Act stands given possible federal prosecution, stating that “[t]he
Governor may suspend implementation of this subtitle on making a
determination that there is a reasonable chance of federal prosecution of State employees for involvement with implementation of this
subtitle. Under §13-3316, additional
Code of Maryland Regulations
(COMAR) regulations governing
this law were adopted in 2014.
While Maryland law now permits
certain cannabis related activities,

the federal Controlled Substances
Act, 21 USC §§ 801-904 (“CSA”),
however, continues to criminalize
the production, distribution, and
use of marijuana. Noteworthy to
the Committee is the fact that the
CSA – with its attendant provisions
criminalizing such conduct – existed when the Maryland legislature
enacted the Maryland Medical
Marijuana Law. It is clear from the
provisions of the Law that the legislature intended and expected that
individuals and businesses would
seek licenses and take other action
necessary to operate businesses
to accomplish the purposes of the
Maryland Medical Marijuana Law.
To further complicate the landscape, while the federal government has not repealed the federal
law criminalizing medical marijuana, it has repeatedly stated that
it does not wish to impede retails
sales of medical marijuana permitted under state law. See, e.g.,
Memorandum from David W.
Ogden, Deputy Attorney General,
to Selected United States Attorneys, re Investigations and Prosecutions in States Authorizing the
Medical Use of Marijuana (Oct. 19,
2009), available at http://www.
justice.gov/sites/default/files/
opa/legacy/2009/10/19/medicalmarijuana.pdf (underlining in original); Memorandum from James M.
Cole, Deputy Attorney General, to
United States Attorneys, re Guidance Regarding the Ogden Memo in
Jurisdictions Seeking to Authorize
Marijuana for Medical Use (June
29, 2011) (underlining in original),
available at http://www.justice.
gov/oip/docs/dag-guidance2011-for-medical-marijuana-use.pdf;
Memorandum from James M. Cole,
Deputy Attorney General, to All

Trust Issues?

Family feuding over Fido’s trust?
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refer to litigation counsel you can trust.
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Ellicott City, Maryland 21042
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•
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United States Attorneys, re Guidance Regarding Marijuana Enforcement (Aug. 29, 2013), available at
http://www.justice.gov/iso/opa/
resources/3052013829132756857467.
pdf (underlining in original) (“Cole
Memorandum”). Additionally,
Congress in 2014 appears to have
financially prevented the Department of Justice from enforcing
the CSA insofar as state medical
marijuana schemes are concerned.
See the Consolidated and Further
Continuing Appropriations Act,
2015, H.R. 83, 113th Cong. §538
(2014). This summary is cursory
and should not be relied upon as
exhaustive or authoritative. Instead,
it is illustrative of the factual background the Committee assumes
for the assessment of these ethical
questions: State law has legalized
medical marijuana, its production,
distribution and use (and created a
statutory and regulatory scheme for
businesses to create this industry),
while federal law still criminalizes
marijuana use, production and distribution, although the expressed
federal policy is not to enforce its
criminal laws in this context.
Given that exemption from prosecution under state law is enjoyed
by parties in compliance with
Maryland’s Medical Marijuana Law,
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those individuals and enterprises
are now seeking legal services to set
up and maintain those businesses,
as well as to assure their marijuana
production, distribution, testing
and/or use is in conformance with
the Act. Indeed, attorney assistance
to advise and assist individuals
and businesses to become licensed
and/or to establish and operate the
medical marijuana production and
distribution services in accordance
with the statute, while not expressly
contemplated by the statute, is the
natural and inevitable result of
the implementation of such a law
and regulatory scheme. However,
because marijuana production,
distribution, and use remain criminalized under federal law, MRPC
1.2(d) must be considered:
A lawyer shall not counsel a client to engage, or assist a client,
in conduct that the lawyer knows
is criminal or fraudulent, but a
lawyer may discuss the legal consequences of any proposed course
of conduct with a client and may
counsel or assist a client to make a
good faith effort to determine the
validity, scope, meaning or application of the law.
The ethical issue presented by
MRPC 1.2(d) in this context is that
by advising a client with regard to
Maryland’s Medical Marijuana Law
in such a way as to assist people in
becoming licensed producers or distributors of medical marijuana, or
by engaging in legal services such
as negotiations or contract construction in order to assist medical marijuana related businesses, a lawyer
could run afoul of the continuing,
though unenforced, federal marijuana prohibition.
Different states have applied this
rule under their own canons of legal

ethics with differing results. For
the reasons that will be explored
below, Illinois, Arizona, and Washington have produced thorough
and detailed opinions in which they
have allowed attorneys to engage in
advising and providing additional
legal services (e.g. negotiations,
contracts, etc.) to persons who are
seeking to conduct activities in furtherance of the state’s law governing marijuana production, use, and
distribution. See Washington State
Bar Association Advisory opinion
No. 201501 (2015); State of Arizona
Ethics Op. 11-01 (2011); Illinois State
Bar Association Professional Conduct Advisory Opinion No. 14-07
(2014). In short, those opinions reason that Rule 1.2(d) is constructed
to maintain the rule of law and that
legal services in fact advance that
purpose. These opinions disfavor
withholding legal advice and forcing clients to guess how to pursue
activities that are consistent with
conduct contemplated by state statute. Connecticut, on the other hand,
has declined to authorize services
beyond advice and prohibits more
active services such as contract
drafting or negotiations to advance
marijuana production, sales, and
use. That opinion, too, is similarly
well reasoned, holding that a plain
application of the rule recognizes
that marijuana production, sale
and use remains illegal, and under
a literal application of the Rule,
legal services beyond advice such
as negotiating and contracting to
advance marijuana sales violate
Rule 1.2(d).
The challenge faced by this Committee is that both interpretations
can be seen as logically correct
with one analysis focusing on a
“letter of the law” interpreta-

tion and the other relying upon
a “rule of reason” or spirit of the
law approach. While both points
of view could be applicable under
the MRPC, this Committee believes
that the interpretations of similar
rules adopted by Arizona, Washington, and Illinois allowing attorneys to advise, assist legally, and/
or own business interest in medical
marijuana businesses consistent
with Maryland’s state regulatory
scheme is more in accord with the
Maryland Rules of Professional
Conduct and harmonizes the Rules
with the stated public policy of
the State. See Adler v. American
Standard Corp., 291 Md. 31, 39, 432
A.2d 464 (1981)(quoting Sheets v.
Teddy’s Frosted Foods, Inc., 427 A.2d
385, 389 (1980))(“Certainly when
there is a relevant state statute we
should not ignore the statement of
public policy that it represents.”)
An attorney may always advise
a client as to the consequences of
conduct. That is the attorney’s role.
However, even though the CSA continues to criminalize medical marijuana use, this Committee believes
that the method for applying the
Maryland Rules of Professional
Conduct adopted in the MRPC preamble allows legal services to further the policy goals and expressly
authorized activities under state
law and allows attorneys to advise
clients conducting medical marijuana activities within the State as
to the ramifications of their activities as well as to also actively provide legal services beyond advice,
including contract construction,
negotiations, assistance in procuring
state licenses, and any other legal
service necessary to protect or promote business activities sanctioned
by the statute, or to comply with
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the Maryland State Legislature’s
regulatory scheme of a business.
Paragraph 14 of the preamble to
the MRPC states: “The Maryland
Lawyers’ Rules of Professional
Conduct are rules of reason. They
should be interpreted with reference
to the purposes of legal representation and of the law itself.” The
Maryland Medical Marijuana Law
creates, governs, and legally sanctions an industry new to Maryland.
Prohibiting attorney services would
serve to molest and inhibit activities
allowed by state law and express
federal acquiescence. As the Illinois
State Bar opined with regard to its
enacted medical marijuana law: “It
creates a classic example of a business in serious need of legal advice
and counsel.” Illinois Opinion No.
14-07 at 3. As that body concluded:
Given the conflict between federal and state law on the subject of
marijuana as well as the accommodation provided by the Department
of Justice, the provision of legal
advice to those engaged in nascent
medical marijuana businesses is far
better than forcing such businesses
to proceed by guess work.
Id. See also Arizona State Bar
Opinion No, 14-07 (“A state law
now expressly permits certain conduct. Legal services are necessary or
desirable to implement and bring to
fruition that conduct expressly permitted under state law.”) Similarly,

www.jackscamp.com
the Washington State Bar Association explained that the predominant
purpose of lawyer discipline is to
protect the public…. The [State’s]
public needs protection to assure
that the boundaries of [state medical marijuana law] are enforced,
and that requires allowing lawyers to do their work. Clients who
wish to comply with [state medical
marijuana laws] necessarily require
assistance with, for example, drafting contracts, forming limited liability companies, retaining employees,
and performing other business
functions that benefit from sound
legal advices.
See also Illinois State Bar 14-07
(“The Committee believes that it is
reasonable to permit Illinois lawyers, whose expertise in draftsmanship and negotiations is of great
value to the public, to provide the
same services to medical marijuana
clients that they provide to other
businesses. One of the purposes of
legal representation is to enable clients to engage in legally regulated
businesses efficiently, and that purpose is advanced by their retention
of counsel to handle matters that
require legal expertise.”)
The Committee does not believe
that Rule 8.4, which defines and
prohibits professional misconduct,
is violated by an attorney who
advises and assists clients who conduct medical marijuana activities in
July 2016
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compliance with Maryland’s Medical Marijuana Law. The proposed
conduct does not, in the Committee’s opinion:
(a) violate or attempt to violate
the Maryland Lawyers’ Rules of
Professional Conduct, knowingly
assist or induce another to do
so, or do so through the acts of
another;
(b) commit a criminal act that
reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other
respects;
(c) engage in conduct involving
dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is
prejudicial to the administration
of justice;

Attorneys holding interest
in medical marijuana
businesses

In general, the MRPC do not limit
attorneys from engaging in business activities available to other
members of their communities.
For the reasons stated above, the
Committee feels that an attorney
is not prohibited from holding an
ownership interest in a medical
marijuana business that conforms
to Maryland’s Medical Cannabis
Laws. MRPC rules applicable to any
business transactions with clients
can still affect the appropriateness
of business activities under specific
circumstances and must be applied.
For instance, under Rule 1.8, an
attorney cannot obtain a business interests in a client’s business
absent the client seeking and receiving independent advice.
Caveats
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This Committee points out that this
opinion is limited by many factors,
and attorneys employing it must
understand the limitations of this
opinion as well as unresolved legal
and ethical issues, including, but
not limited to:
1. This opinion is offered under
unique circumstances where
this State has enacted a law
that directly runs in contradiction with federal law, but
where the United States has
expressly acquiesced to the
state action by stating it will
not interfere with activities
complying with the state law.
Whether the Committee would
reach the same conclusion in
other situations should not be
predicted, and this opinion
should not be extrapolated
to any other context. And,
as always, ultimately what
is deemed ethical under the
MRPC is up to the Court of
Appeals, for whom this Committee cannot speak.
2. The medical marijuana landscape is unique. Nothing in
this opinion implies that lawyers are free in any other circumstance to disregard established law, conflicts in law,
or to attempt to circumvent
ethical obligations by applying
a “rule of reason approach” to
other ethical duty or ethical
question before them.
3. The Committee’s position is
largely predicated upon the
DOJ’s stated position it will
leave appropriately state regulated medical marijuana activities unmolested. Should the
DOJ alter its stance, the pro-

posed conduct may no longer
be appropriate.
4. This opinion, like all ethics
opinions, is not intended as
legal advice, and it does not
immunize any lawyer from disciplinary action or prosecution
by authorities with such powers. This Committee does not
specialize in the shifting and
complicated legal landscape of
medical marijuana laws or of
the DOJ approaches to enforcement or nonenforcement. The
questions posed by the party
soliciting this opinion required
an overview of the legal landscape, but this Committee’s
overview should not be relied
upon as legal research, and it
is by no means exhaustive. For
further guidance on the legal
posture, one could request an
opinion of the Attorney General’s Office.
5. The Local Rules of the U.S.
District Court for the District
of Maryland contain rules contemplating potential attorney
discipline before the federal
bar for violations of ethical
obligations. This fact is applicable to any potential interpretation of the Rules of Professional Conduct. However, we
raise it in this context given
the competing federal law
that runs contrary to the state
scheme raises the possibility that a federal arbiter of an
attorney’s ethical obligations
may hold opinions contrary to
this Committee’s position and
take action against attorneys
admitted to practice before the
federal court system for activi-

ties under Maryland’s Medical
Marijuana Law.
6. The Committee’s opinion is
limited to application of the
MRPC to activities that the
DOJ has acquiesced to under
Maryland’s Medical Marijuana
Law. There always remains
the possibility that certain acts
of counsel or clients could be
deemed by the DOJ as outside
of the scope of conduct permitted by state law. Concern
was particularly raised in the
Committee’s discussion of the
questions presented whether
medical marijuana activities
involving interstate rather than
intrastate activities might be
deemed to fall outside of the
DOJ’s stance as to what Medical Marijuana activities it will
not prosecute. Such potential
activities are potentially innu-

The

merable, and this Committee
cannot speak for the DOJ or its
views, preventing any meaningful analysis of those circumstances. However, a prudent
attorney engaging in a medical
marijuana business or related
legal services should constantly
gauge whether proposed conduct or legal assistance might
be deemed appropriate by the
DOJ, and that where such conduct is deemed to be outside
of the protections offered by
the DOJ’s acquiescence, it may
similarly be deemed unethical
under the MRPC.
In conclusion, this Committee
feels that the MRPC do not prohibit
attorneys from advising and assisting medical marijuana businesses
by providing legal services to
advance the business’s interests and
to ensure compliance with Mary-

land’s statutory regulation scheme,
nor do they prohibit ownership of
such ventures by attorneys. This
position is subject to the limitations
enumerated above, including principally the federal government maintaining its acquiescence of allowing
states to authorize the intrastate
production, distribution and use of
marijuana for medicinal purposes
without interference.
The Committee is further of the
opinion that it would be beneficial
for the Court of Appeals, assuming
it is in agreement with this opinion, to amend the Maryland Rules
of Professional Conduct to reflect
the ethical nature of assisting in or
conducting business activities under
Maryland’s Medical Malpractice
Law. The Committee hereby offers
whatever assistance the Court
desires to accomplish that task.
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Going Out With a Bang
Attorneys occasionally take on a difficult
criminal or civil litigation client only to
quickly regret it. They are then forced
to file a motion to withdraw, leaving
the fate of the situation to the court. A
problem arises when, in the process
of withdrawing, a frustrated attorney
dealing with a difficult client reveals
client secrets or otherwise fails to protect
his or her client’s interests.
Maryland case law is mostly silent on
the issue, but we can look to the District
of Columbia Court of Appeals decision of
In re Gonzales about an attorney breaking
confidentiality while attempting to
withdraw. 773 A.2d 1026 (2001). Unhappy
with problems in the attorney-client
relationship, Edward Gonzales warned
his clients that unless the problems
could be resolved, he would withdraw.
Gonzales did just that, faxing and mailing
his notice of intent, as well as motion
to withdraw. The motion, which was
supplied to opposing counsel, contained
multiple reasons why the attorneyclient relationship had broken down,
including that the clients were failing to
pay their bills, failed to cooperate, and
made misrepresentations to him. With
his motion, Gonzales attached copies of
several letters to the clients containing
the allegations. The letters also included
potentially embarrassing information
such as the attorney’s fees owed to
Gonzales. The D.C. Court of Appeals
directed D.C. Bar Counsel to issue an
“informal admonition” to Gonzales.
Acknowledging that the clients may have
been “difficult,” the Court still found that
46
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“Gonzales revealed secret information
about his clients in his motion to
withdraw and in the attachments thereto,
and he failed to take steps to minimize
the possibility of harm.”
We may also look to Lawyer Disciplinary
Board v. Michael C. Farber, a West Virginia
case involving an attorney who in his
motion to withdraw accused the client
of engaging in a “flat-out-lie.” 200 W.
Va. 185, 188, 488 S.E.2d 460, 463 (1997).
The Court determined the conduct,
together with the attorney’s threatening
behavior towards his client, deserved a
suspension of four months followed by
two-years of supervision.
In Maryland, we have several rules
to help us avoid the fates of Gonzales
and Farber. Maryland Rule 2-132(b) and
3-132(b) require an attorney wishing
to withdraw to file a motion. The rules
permit the court to deny the motion if
withdrawal of the appearance would
cause “undue delay, prejudice, or
injustice.” Some attorneys, wishing
to preempt a denial on such grounds,
provide too much information. Those on
the verge of filing a polemic against their
client should remember that a detailed
account of a client’s disagreeable conduct
is often unnecessary. The potential
benefits of a lengthy motion to withdraw
are often outweighed by the risk of
breaking client confidentiality and the
risk of a merited complaint to our office.
On confidentiality, Rule 1.6(a) of the
Maryland Lawyers’ Rules of Professional
Conduct (“MRPC”) provides that “[a]
lawyer shall not reveal information

relating to representation of a client
unless the client gives informed consent,
the disclosure is impliedly authorized…”
MRPC 1.6(b), in turn provides several
limited circumstances when disclosure
is permitted, such as under paragraph
(b) (3) (client uses a lawyer’s services
in furtherance of a crime or fraud.)
A Motion to Withdraw should not
contain recitals that will embarrass the
client nor burden her ability to pursue
the case by the revelation of otherwise
confidential information. In many cases,
a dissatisfied attorney could safely
substitute a disagreeable client’s actions
with “irreconcilable differences.”
Echoing some of the language in
MRPC 1.16(d), the Court in Gonzales
opined that “…a lawyer should not
withdraw without considering carefully
and endeavoring to minimize the possible
adverse effect on the rights of his client
and the possibility of prejudice to his client
as a result of his withdrawal. Even when
he justifiably withdraws, a lawyer should
protect the welfare of his client by giving
due notice of his withdrawal, suggesting
employment of other counsel, delivering
to the client all papers and property to
which the client is entitled, cooperating
with counsel subsequently employed,
and otherwise endeavoring to minimize the
possibility of harm” (emphasis in original).
Maryland attorneys frustrated with a bad
client should heed these words the next
time they are prepared to withdraw their
appearance ‘with a bang.’
By Eby Kalantar, Assistant Bar Counsel
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