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ON ME:
Mechanics’
Liens In
A Nutshell
By Gerald W. Heller
Sooner or later, some variant of the
following scenario plays out in most private
construction projects of any significant size:
A property owner contracts with a
general contractor, who in turn engages
subcontractors and suppliers to furnish
work and materials used in the project.
Construction begins and all seems to
be going well, with the owner paying
periodic draw requests to the general
contractor, who in turn is supposed to
promptly pay the subcontractors and
suppliers. Then one day the owner’s mail
arrives, which includes an envelope with
the telltale markings of certified mail.
The envelope contains a legalistic looking
and sworn “Notice of Intention to Claim
Mechanics’ Lien,” which states that a large
sum of money is owed to a subcontractor
on the project.
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The owner, depending upon his
level of construction experience,
may not have gone through the
mechanics’ lien process before,
and calls you, his trusted counsellor, in a panic. Surely, the owner
exclaims, this Notice must be a mistake because he has already paid the
general contractor in full.
After calming the nervous owner

6
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down, you gently advise him, with
the usual lawyerly caveats, that
“No,” there may not have been a
mistake, and “Yes,” you may have
to pay again, even though you paid
the general contractor previously.
But before reaching any firm conclusions and mapping out a strategy
concerning the claim, more investigation is required, for there are

a surprising number of “i’s” to be
dotted and “t’s” to be crossed in the
law of mechanics’ liens.

The Mechanics’ Lien
Remedy

The mechanics’ lien remedy, which
is delineated in the Maryland Code,
see Md. Code Ann., Real Prop., §§
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9-101 to 9-114, and implemented by
the Maryland Rules of Procedure,
see Rules 12-301 to 12-308, addresses the rights and obligations of the
various parties in the construction chain. Mechanics’ liens provide a potentially powerful, and
often expeditious, remedy for persons who have provided work or
materials for a private construction
project to be paid. If the claimant
establishes a mechanics’ lien, the
lien attaches to the property and
the claimant can enforce the lien
by sale of the property. Depending
upon the amount of the sale and
the lien’s priority, the lien claimant
can then obtain payment from the
sales proceeds. Many times, simply going through the preliminary
stages of asserting a lien claim will
result in payment to and settlement
with the lien claimant. This statutory remedy does not supplant, but
is in addition to, any contractual
or other remedy the claimant may
possess.
The law of mechanics’ liens highlights the inherent tension between
the rights of owners, on the one
hand, and the rights of contractors,
subcontractors and others involved
in the construction process to
be paid for their work, services
and materials used in a project.
Maryland courts have repeatedly
acknowledged that the mechanics’
lien statute is to be interpreted in a
liberal and comprehensive manner
in favor of mechanics and materialmen. See, e.g., T. Dan Kolker, Inc. v.
Shure, 209 Md. 290, 121 A.2d 223
(1956); Caton Ridge, Inc. v. Bonnett,
245 Md. 268, 225 A.2d 853 (1967).
The lien remedy is available not
only to a contractor, its subc on
tractors and material suppliers, but
all entities and persons in the vari8
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ous construction tiers, provided
that they satisfy the statutory prerequisites for a mechanics’ lien. See
Section 9-101(g) (“‘Subcontractor ’
means a person who has a contract
with anyone except the owner or
his agent.”) The mechanics’ lien
remedy applies only to private construction; state or local government
construction is governed by the
Maryland Little Miller Act (See Md.
Code Ann., St. Fin. & Proc. § 17-101
et seq.)
Even though a liberal interpretation in favor of the beneficiaries of the mechanics’ lien statute
is required, because the mechanics’ lien remedy “[w]as unknown
at common law,” but is “[c]reated
by statute,” the lien can only be
obtained by compliance with the
statutory requirem ents. Freeform
Pools, Inc. v. Strawbridge Home for
Boys, Inc., 228 Md. 297, 301-302, 179
A.2d 683, 685 (1962). “Courts have
no power to extend [the mechanics’
lien law] to cases, beyond the obvious designs and plain requirements
of the statute.” Id.; see also Winkler
Construction Company, Inc. v. Jerome,
355 Md. 231, 734 A.2d 212 (1999).
Because mechanics’ liens are
statutorily based, there is no failsafe shortcut to understanding
the remedy other than carefully
reading the mechanics’ lien statute, the related Rules of Maryland
Procedure, and the fairly welldeveloped body of case law that
fills in many of the nooks and
crannies of the statute and Rules.
Nonetheless, certain basic provisions and principles, particularly
for practitioners who do not often
handle mechanics’ lien claims, are
important to understand.

Property Subject to
the Lien

The most commonly encountered
mechanics’ lien claim involves the
new construction of buildings, or
repairs and other improvements to
buildings, both of which are covered
by Section 9-102(a). Section 9-102(a)
provides the possibility for a mechanics’ lien to be established for “[e]very
building erected and every building
repaired, rebuilt, or improved to the
extent of 15 percent of its value . . .
.” Thus, the construction of a new
building is subject to a mechanics’
lien, but so, too, are buildings that are
“repaired, rebuilt, or improved,” if
the 15 percent improvement in value
threshold is satisfied.
This seemingly straightforward
statutory language has itself bred
disputes. The term “building” does
not include every structure that
may be erected. The term is defined
in the statute as including “[a]ny
unit of a nonresidential building
that is leased or separately sold as a
unit,” see Section 9-101(b), and also
has been judicially defined as “[a]n
erection intended for use and occupancy as habitation, or for some
purpose of trade, manufacture,
ornament, or use, such as a house,
store or a church.” Freeform Pools,
Inc. v. Strawbridge Home for Boys,
Inc., 228 Md. 297, 301, 179 A.2d 683,
685 (1962).
Even more troublesome is the
statutory requirement that a lien
claimant establish, for buildings
“repaired, rebuilt, or improved,”
that the value of work or service in
question totals at least “15 percent”
of the building’s value. Thus, for
example, a contractor who repaired
asphalt paths on a golf course was
not entitled to a lien because the
repairs were less than 15% of the

value of the golf course. L. W. Wolfe
Enterprises, Inc. v. Maryland National
Golf, L.P., 165 Md. App. 339, 885
A.2d 826 (2005), cert. denied, 391 Md.
579, 894 A.2d 546 (2006).
Buildings, either new construction or those that have been
“repaired, rebuilt or improved,” are
by far the most common property
involved in lien claims. However,
other property also may be subject
to a mechanics’ lien. This property
includes, under specified circum
stances, water lines, sewers, drains,
and streets in development, as well
as machines, wharves and bridges.
See Section 9-102(b) and (c).
Mechanics’ liens for work performed for or materials furnished
to tenants are also permitted. In
particular, a lien for tenant related
work can be obtained “[i]f a building is erected or repaired, rebuilt, or
improved to the extent of 25 percent
of its value, by a tenant for life or
years or by a person employed by
the tenant, . . . .” See Section 9-103(c)
(2). But mechanics’ liens for tenant
related work or materials can be
problematic to establish and, thereafter, to enforce.
First, the statutory provision
requires the claimant to satisfy a
“25 percent” value threshold (not
the lower “15 percent” requirement
applicable to buildings “repaired,
rebuilt or improved” subject to
Section 9-102(a)). Second, even if the
25 percent value threshold is satisfied, the lien established “[a]pplies
only to the extent of the tenant’s
interest” (emphasis added), rendering enforcement of the lien against
the tenant’s leasehold interest a difficult and many times impractical
undertaking. See Section 9-103(c)(2).
Mechanics’ liens relating to condominium units or the common

areas of a condominium are governed by Section 11-118 of the
Maryland Condominium Act. See
Md. Code Ann., Real Prop. §§ 11-101
to 11-143. Mechanics’ and materialman’s liens “[a]rising as a result
of repairs to or improvements of a
unit by a unit owner shall be a lien
only against the unit.” See Section
11-118(a). Liens resulting from
repairs to or improvements of the
common elements, under the conditions specified in Section 11-118(b),
create “[a] lien against each unit in
proportion to its percentage interest
in the common elements.”
Section 9-102(a) lists the type
of “work done” or “materials furnished for or about the building,”
that are subject to a mechanics’ lien
claim. The list is fairly expansive,
and includes far more than services
and materials that one might normally associate with the construction process. Thus, for example,
work or materials for the drilling
and installation of water supply
wells; swimming pools or fencing;
sodding; grading; seeding or planting, landscaping and landscaping
services; paving; architectural, engineering, land surveying, or certain
interior design services provided
by a certified interior designer; the
leasing of equipment; and various other statutorily listed work
or materials each may support a
mechanics’ lien claim. Practitioners
need to carefully review the full
list of work and services contained
in Section 9-102(a) in order not to
overlook a potential claim.

The Start of the Lien
Process: Subcontractor’s
Written Notice

In a typical mechanics’ lien case, a

contractor or subcontractor claims
that the owner or contractor has
failed to timely pay for the claimant’s
work or materials. Contractors are
not required to give written notice
to the owner prior to filing a petition to establish a mechanics’ lien
in the Circuit Court. Subcontractors,
however, are required to provide
the owner with written notice of an
intention to claim a mechanics’ lien
before filing a petition. See Section
9-104(a)(1) and (2).
This written notice is an essential predicate to the establishment
of the subcontractor ’s lien claim.
The notice requirement protects
the owner ’s interest, because upon
receipt of the notice the owner can
retain the amount claimed in the
notice to minimize the risk of double payment. See Section 9-104(f); see
also Buckowitz v. Maryland Lumber
Company, 210 Md. 148, 122 A.2d 486
(1956). It is the lien claimant’s burden to affirmatively establish that
the requisite written notice has been
given to the owner. See, e.g., F. Scott
Jay & Co., Inc. v. Vargo, 112 Md. App.
354, 685 A.2d 799 (1996).
The form of notice to be given by
the subcontractor should be among
the easiest tasks of the construction lawyer. There is no need to
reinvent the wheel here, because a
form notice is contained in Section
9-104(2)(b) that practitioners would
be wise to follow. The notice is
required to be sworn, and must contain the name of the subcontractor;
a description of the building; the
amount earned by the subcontractor; the amount which is due; a brief
description of the work performed
or materials furnished and the time
performed or furnished; and the
name of the person for whom the
work was done or materials furJanuary 2016
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nished. See Section 9-104(2)(b).
The subcontractor’s notice to the
owner must be given “[w]ithin 120
days after doing the work or furnishing the materials, . . . .” See Section
9-104(a). Notice is deemed effective
if “given by registered or certified
mail, return receipt requested, or
personally delivered to the owner
by the claimant or his agent.” See
Section 9-104(c). If notice is given
by certified or registered mail, the
notice must actually be received by
the property owner; mere evidence
of mailing within the 120-day period is insufficient. See Mardirossian
Family Enterprises v. Clearail, Inc., 324
Md. 191, 596 A.2d 1018 (1991). “If
notice cannot be given on account of
10
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absence or other causes,” notice by
posting “on the door or other front
part of the building” is permissible
pursuant to the procedures specified
in Section 9-104(e).
The proper computation of the
120-day period (and the 180-day
period to file a petition in the Circuit
Court to establish a mechanics’ lien
described below) is often complicated in situations when work or
materials are provided periodically
throughout the construction process. This is an area in which counsel must exercise caution. Consider,
for example, the situation where
work or materials were provided
on days 1 through 30 of the project
(“Phase 1”), with no further work

being provided until considerably
later, say, days 160 through 190
of the project (“Phase 2”). If the
work or materials under Phases 1
and 2 were provided pursuant to
separate contracts or for distinct
purposes, the requisite notice in
our example must be given within
120 days of the completion of the
work under each contract. See, e.g.,
District Heights Apartments, Section
D-E v. Noland Co., Inc., 202 Md. 43,
95 A.2d 90 (1953). This would mean
that, under these facts, a notice of
intent to claim a lien must be given
within 120 days of completion of
Phase 1 (i.e., day 150 in our example). Notice given within 120 days
of completion of Phase 2 would be
timely for that Phase, but untimely
for the work or materials provided
in Phase 1.
On the other hand, if the work or
materials provided “[a]re so connected together as to show that the
parties contemplated that all of the
deliveries form one entire matter
for settlem ent,” the time for notice
runs from the last date of the work
performed or materials furnished
(i.e., day 190 in our example). See
G. Edgar Harr Sons v. Newton, 220
Md. 618, 622, 155 A.2d 480, 483
(1959) (citations omitted). However,
in many situations it may not be
entirely clear which date com
mences the 120 date notice period;
in that case, prudent counsel should
consider sending notice using the
earliest date as the starting point,
and sending another notice for later
supplied work or materials.
Claimants sometimes argue that
the time for giving notice or filing
a lien petition is extended by performing work such as punch list
items or providing additional materials after substantial completion

of the contract. If this additional
work or materials are provided as
a subterfuge to revive or extend the
time for giving the subcontractor ’s
notice or filing the lien petition, this
will not extend the deadlines. See,
e.g., T. Dan Kolker, Inc. v. Shure 209
Md. 290, 121 A.2d 223 (1956). But
when, for example, this additional
work or materials were substantial
and necessary for the performance
of a single contract, provided at
the request of the owner and otherwise performed or furnished in
good faith, the time to give the
requisite notice and filing for the
lien runs from this later date. Id.; see
also Reisterstown Lumber Company v.
Reeder, 224 Md. 499, 168 A.2d 385
(1961). Again, particularly in close
cases, cautious counsel will not
want to run the risk of an untimely
notice or lien petition based on
the belief that the court ultimately
will conclude that this later supplied work or material extends the
statutory time periods. The practical pointer here is the obvious one:
give the required notice and, thereafter, file the petition to establish a
mechanics’ lien --- discussed more
fully in the next section --- as soon
as possible.

Petition to Establish the
Mechanics’ Lien

A petition to establish a mechanics’
lien must be filed by contractors
and subcontractors in the Circuit
Court where the land or any part
of the land is located “[w]ithin 180
days after the work has been finished or the materials furnished.”
See Section 9-105(a); see also Rule
12-302. Often, practitioners caption
the petition as one to establish and
enforce a mechanics’ lien, thereby

eliminating the need to file a separate motion under Rule 12-305(a) to
enforce a mechanics’ lien after it has
been judicially established. Under
Rule 12-305(a), a motion to enforce a
mechanics’ lien must be filed within
one year of the date the petition to
establish the lien was filed.
Section 9-105 and Rule 12-302
describe the necessary contents of
a petition to establish a mechanics’
lien: name and address of the parties; the nature, amount and dates of
work done or materials furnished;
name of the person for whom work
was done or to whom the material
was furnished; amount claimed to
be due; a description of the land
and description adequate to identify the building; if the petitioner
is a subcontractor, facts showing
that the notice of intent to claim a
mechanics’ lien under Section 9-104
was properly mailed or served; and
if a building is not new construction, a statement that it has been
repaired, rebuilt or improved to the
extent of 15 percent of its value; and
an “affidavit” by the petitioner or
some person on his behalf, setting
forth facts supporting the establishment of the lien in the amount
requested. See Section 9-105(a); Rule
12-302(b). Some practitioners do not
file a separate affidavit with the
petition, but fulfill this requirement
by filing a “Verified Complaint.” See
Rule 12-302(b).
The petition must also include
the “material papers” that support
the lien claim. Thus, it is common
to include with the petition copies
of the underlying contract, invoices,
pertinent correspondence, checks or
any evidence of partial payment,
any subcontractor ’s notice given
under Section 9-104, and similar
documents supporting the lien

claim. See Section 9-105(3). The petition is brought against “[t]he owner
of the land against which the lien is
sought to be established.” See Rule
12-302(c). Other persons identified
in Rule 12-302(c) may be joined
as defendants to the mechanics’
lien action, but their joinder is not
required. Id.

Judicial Proceedings
Relating to the Lien Claim

After the lien petition is filed in the
Circuit Court, the procedures to be
followed by the Court and parties
are outlined in Section 9-106 and
Rule 12-304. The Court is to review
the pleadings and exhibits, and
if “[t]here is a reasonable ground
for the lien to attach,” issue an
order requiring “[t]he owner to
show cause within 15 days from the
date of service” why a mechanics’
lien should not attach. See Section
9-106(a). The show cause order will
set a hearing date and will advise
the owner, among other things,
that he may appear at the show
cause hearing and present evidence
or may file a counteraffidavit or
verified answer within the time
specified in the order. See Section
9-106(a)(i).
Cautious counsel representing
the owner ’s interest will file the
counteraffidavit or verified answer
timely, because the failure to file
an answer constitutes an admission of all statements of fact in
the petition, though the failure to
file does not constitute an admission that the petition or complaint
“[i]s legally sufficient.” See Section
9-106(a)(2). No hearing is required
unless an answer has been filed.
See Rule 12-304(d); see also Winkler
Construction Company, Inc. v. Jerome,
January 2016
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355 Md. 231, 734 A.2d 212 (1999).
Furthermore, by denying the validity of the claim, the owner thereby
alleges a prima facie defense. See
Talbott Lumber Company v. Tymann,
48 Md. App. 647, 428 A.2d 1229,
cert. denied, 290 Md. 723 (1981). It
is also important to note that “[t]
he overall burden of proving an
entitlement to a lien remains with
the claimant.” Winkler Construction
Company, Inc. v. Jerome, 355 Md. 231,
254, 734 A.2d 212, 225 (1999).
One of the advantages to the
mechanics’ lien process is that it
provides the parties a relatively
expeditious means to obtain judicial resolution of the dispute. The
show cause order requires an initial hearing date “[n]o later than 45
days from the date of the order.”
See Rule 12-304(b). In addition, if
an interlocutory lien is established
at the show cause hearing, the
court must assign a trial date to
determine the appropriateness of
a final lien within six months. See
Section 9-106(3)(vi); Rule 12-304(e)
(2)(E). At the show cause hearing,
the court uses a summary judgment type of analysis to determine
if there is a genuine dispute of
material fact whether a lien should
or should not be established. See,
e.g., Reisterstown Lumber Company
v. Royer, 91 Md. App. 746, 605 A.2d
980, cert. denied, 327 Md. 626, 612
A.2d 257 (1992); E.L. Gardner, Inc.
v. Bowie Joint Venture, 64 Md. App.
302, 494 A.2d 988, cert. denied, 304
Md. 296, 498 A.2d 1183 (1985). If
there is no genuine dispute whether a lien should or should not
be granted as a matter of law,
the court will either grant a final
lien or deny the lien request. See
Section 9-106(b)(1) and (b)(2); Rule
12-304(e)(1)(A) and (e)(1)(B).
12
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These show cause hearings are
typically allotted a very short period of time, and there may be an
insufficiently developed record for
the court to either grant a final lien
or deny the requested lien in toto.
As a result, a common outcome of
the show cause hearing is for the
court to conclude “[t]hat there is
probable cause to believe the plaintiff is entitled to a lien,” enter an
interlocutory lien on behalf of the
claimant to that effect and schedule
a trial for a determination whether a
final lien is appropriate. See Section
9-106(3); Rule 12-304(e)(2).
This probable cause determination, however, must be supported by findings of fact. See, e.g.,
Reisterstown Lumber Company v.
Royer, 91 Md. App. 746, 605 A.2d
980, cert. denied, 327 Md. 626, 612
A.2d 257 (1992). In a case where no
probable cause is found, “[t]he court
shall enter an order that the portion
of the complaint seeking to establish the lien be dismissed unless the
plaintiff, within 30 days thereafter,
files a written request that the portion of the complaint seeking to
establish the lien be assigned for
trial.” See Rule 12-304(e)(3).
Upon the entry of a final lien, the
enforcement of that lien through the
property’s sale and the priority of
claimants are governed by Section
9-108. The final order will require
the land to be sold to satisfy the
lien, unless payment is made “[o]
n or before a date specified in the
order, which shall be not more than
30 days after the date of the order.”
See Rule 12-305(a). If there are insufficient proceeds to pay all mechanics’ lien claimants in full, the claimants share the proceeds on a pro rata
basis. See Section 9-108.

Defense of Payment
and Other Commonly
Encountered Issues

Much to the chagrin of the property owner in the hypothetical
described at the outset of this
article, and counterintuitive to the
expectations of most laypersons,
the defense of “I already paid the
general contractor in full” will not,
in and of itself, defeat a subcontractor ’s right (or the rights of others lower down the construction
chain) to establish a mechanics’
lien. When full payment is made
to the contractor, the contractor is
supposed to “[g]ive to the owner
a signed release of lien from each
material supplier or subcontractor”
which, in effect, releases the owner
from any potential mechanics’ lien
claims. See Section 9-114. But this
might not happen for a variety
of reasons. For example, owners
unsophisticated in the construction
process may neglect to insist on
final lien releases, or unscrupulous
contractors may promise to deliver
the lien releases after final payment
and thereafter fail to do so, thus
leaving the owner subject to possible mechanics’ lien claims.
For the construction of a “single family dwelling being erected
on the land of the owner for his
residence” under Section 9-104(f)
(3), payment by the owner can be
a potential defense, even without
a signed mechanics’ lien release.
In particular, for the residential
construction described in Section
9-104(f)(3), if the owner has made
payment to the contractor before
receiving a written notice of intent
to claim a mechanics’ lien from a
subcontractor, payment can be a
complete or partial defense to the
owner, depending upon whether

full or partial payment has been
made. See Sections 9-104(a)(2) and
(f)(3). Subcontractors in this residential construction setting would
be wise to send the required notice
of intent to claim a mechanics’
lien promptly after payment is due
because payments made to the contractor by the owner after receipt of
such notice would not support the
payment defense.
In addition, because much residential related construction may
involve property held as tenants
by the entireties, this may provide
another owner defense --- and corresponding minefield to lien claimants. A tenant by the entirety has
no separate interest in the property
that can be subjected to a mechanics’ lien if the debt was contracted
by him in his individual capacity.
See, e.g., Blenard v. Blenard, 185 Md.
548, 45 A.2d 335 (1946); Buckowitz v.
Maryland Lumber Company, 210 Md.
148, 122 A.2d 486 (1956).
Owners will sometimes inquire
whether they can protect themselves from subcontractor mechanics’ liens by requiring the contractor to include a mechanics’ lien
waiver in all of the subcontracts.
However, these subcontractor waiver provisions are deemed void and
against Maryl and’s public policy.
See Section 9-113(a). This is so even
though a mechanics’ lien waiver
might be valid in another jurisdiction where the parties contracted.
See, e.g., National Glass, Inc. v. J.C.
Penney Properties, Inc., 336 Md. 606,
650 A.2d 246 (1994) (contractual
waiver provision, though valid in
Pennsylvania, unenforceable in
Maryland). The statute, however,
only voids lien waivers of mechanics’ lien claims in “[a]n executory
contract between a contractor and
January 2016
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a subcontractor . . . .” See Section
9-113(a). The statute does not prohibit a lien waiver in a contract
between the owner and the contractor; that is, a contractor can contrac
tually waive its lien rights against
the owner. Hence, owners and alert
counsel representing them should
at least attempt to include such
lien waivers in the owner ’s contract
with the contractor.
The establishment of an interlocutory lien may place considerable
pressure on the owner to resolve
the claim. The lien may constitute
an event of default, for example,
under a construction loan or other
financing agreements. Besides settling the lien claim, “[t]he owner
of the land or any other person
interested in the land may move
to have the land released from
any lien” by posting a bond in an
amount determined by the court.
See Rule 12-307(a) and (b); Section
9-106(c). In effect, the bond replaces
the property subject to the lien;
the lien claimant remains protected
because, if successful in obtaining a
final lien, the claimant can execute
its judgment against the bond.
Construction contracts often designate arbitration or other procedures as the exclusive or an optional method of dispute resolution
between the parties. These provisions will not prohibit the court
from establishing an interlocutory
lien, thereby preserving the lien
claimant’s priority. Nor does seeking or obtaining an interlocutory
lien, in and of itself, waive the claimant’s right to compel arbitrat ion.
Brendsel v. Winchester Construction
Company, Inc., 392 Md. 601, 898 A.2d
472 (2006).
Upon the request of a party to
refer the case to the contractually

designated alternative dispute process, the court will typically enter a
stay of the mechanics’ lien proceedings after the initial show cause
hearing while the parties resolve the
merits of the dispute in arbitration
or through the other agreed upon
dispute procedures. See, e.g., Caretti,
Inc. v. Colonnade Limited Partnership,
104 Md. App 131, 655 A.2d 64, cert.
denied, 339 Md. 641, 664 A.2d 885
(1995). If the lien claimant is ultimately successful on the merits at
the arbitration or other proceedings, the claimant can thereafter
request the court to lift the stay of
the mechanics’ lien action and enter
a final lien based on the results of
the alternative dispute resolution
proceedings.
In Maryland, no mechanics’ lien
is created until a lien is ordered by
the court. See, e.g., Himmighoefer
v. Medallion Industries, Inc., 302
Md. 270, 487 A.2d 282 (1985). The
establishm ent of an interlocutory lien is significant because,
among other reasons, it establishes the lien’s priority against later
acquired liens and encumbrances
on the property.
Pursuant to Section 9-102(d), “[a]
building or the land on which the
building is erected may not be subjected to a lien . . . if, prior to the
establishment of a lien . . . , legal
title has been granted to a bona fide
purchaser for value.” Because under
Maryland law equitable title passes
to the purchaser once the property is under contract, the contract
purchaser will take free of a later
established mechanics’ lien, assuming that the purchaser otherwise
qualifies as a “bona fide purchaser
for value.” See, e.g., York Roofing,
Inc. v. Adcock, 333 Md. 158, 634 A.2d
39 (1993); Himmighoefer v. Medallion

Industries, Inc., 302 Md. 270, 487
A.2d 282 (1985). The lien claimant
carries the burden of proof to demonstrate that the purchaser is not
a “bona fide purchaser for value.”
See, e.g., Sterling Mirror of Maryland,
Inc. v. Rahbar, 90 Md. App. 193, 600
A.2d 899 (1992).

Conclusion

Besides the mechanics’ lien statute, construction related payment
disputes may implicate other statutes and issues as well. Maryland’s
construction trust fund and prompt
payment statutes, for example, also
attempt to facilitate payment to
persons who have provided work
or materials in the construction process. See Md. Code Ann., Real Prop.
§§ 9-201 to 9-204 and §§ 9-301 to
9-305. Likewise, the bankruptcy or
potential bankruptcy of any of the
parties poses yet another complication in the lien and payment process. However, because mechanics’
liens are so commonly encountered
in the construction process, owners, contractors and all persons
in the construction chain, as well
as their counsel, would be well
served to familiarize themselves
with the Maryland mechanics’ lien
statute and correspondi ng Rules of
Procedure governing this important remedy.
Mr. Heller is a Partner in the Bethesda
office of Linowes and Blocher LLP. His
practice concentrates on real estate
and business litigation.
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IgCC 2012 Becomes Mandatory for (Almost)

All Buildings in Baltimore City
By Tracy L. Steedman
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The last time I wrote about the International Green Construction Code (IgCC) was days
after the IgCC was officially released in April 2012. It was the first of its kind – focused on
new and existing commercial buildings addressing affordable green building design and
performance. Prior to its official release, several local governments adopted all or a portion
of it as an option for new construction and retrofitting existing buildings. E.g., Richland,
Washington, and Rhode Island in 2010; Maryland, Florida, Oregon, North Carolina in
2011. As of today, a total of 24 state and local jurisdictions have adopted all or a portion
of the code with local amendments.
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Now, both Baltimore City and
the State of Maryland (applicable to capital budget projects)
have made the IgCC mandatory, with Montgomery County not
far behind. Baltimore City is the
first Maryland jurisdiction, one
of 11 local jurisdictions, and one
of only a handful of large metropolitan areas (Phoenix, Scottsdale,
Boulder, Dallas, and Washington,
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D.C.) in the country to adopt the
IgCC. As a result, the adoption
of the IgCC as mandatory will
have significant consequences for
owner/developers, design professionals, and contractors who are
involved in the construction of
new buildings and the renovation
of existing buildings.

What is the IgCC?

The IgCC is the product of the
International Code Council and
its cooperating sponsors: The
American Institute of Architects,
ASTM International, ASHRAE,
The
U.S.
Green
Building
Council, and the Illuminating
Engineering Society. The revised
IgCC was released in June 2015.
The IgCC has been designed to

coordinate and integrate with
other existing standard construction I-Codes, as well as existing
rating systems such as the U.S.
Green Building Council’s LEED
rating system. The IgCC model
language is flexible, adaptable and
enforceable. Local governments
may adopt portions of the code,
may amend the code to comply
with local laws, and may make it
mandatory. If mandatory, the IgCC
raises the sustainability floor for
all buildings to achieve environmental benefits not possible with
voluntary rating systems.

The City Abandoned Its
Existing Green Building
Standards in Favor of
the IgCC.

In 2010, Baltimore City issued its
own Green Building Standards
pursuant to a 2007 local law
requiring certain buildings achieve
either LEED Silver Certification or
a certification under an “equivalent” energy and environmental
design standard. The City claimed
that compliance with the City’s
standards would be significantly
faster, cheaper, less rigid, and possibly even “better for the planet.” Another claimed difference
from the applicable LEED process
was that verification of the construction for certain credits would
have been observed and approved
by code enforcement inspectors
prior to issuing a Certificate of
Occupancy.
These standards were abandoned effective April 1, 2015,
and replaced with the IgCC 2012
under the Baltimore City Green
Construction Code. The new law
also repealed the 2007 law, expand-
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ing its scope and breadth to apply
to “all new construction and all
repairs, additions or alternations to
a structure and all changes of occupancy,” with very few exceptions.

What are the
Consequences?

The IgCC’s chief consequences
include stricter and more costly
development, design, and building standards essentially effective
immediately. The IgCC’s scope is
expansive and applies to:
design, construction, addition,
alteration, change of occupancy, movement, enlargement,
replacement, repair, equipment,
location, maintenance, removal
and demolition of every building or structure or any appurtenances connected or attached to
such buildings or structures and
to the site on which the building
is located. (italics in original)
Baltimore City requires that
building permits applied for after
April 1, 2015, conform to this new
Code, and there is no grandfathering for projects already in the
pipeline. The Code as amended
allows for exemptions from its
requirements on the code official’s
(unlikely) “determination that
the public interest would not be
served by requiring compliance.”
This high standard provides no
leeway for applicants where compliance presents a hardship and is
impossible to meet.
The Code does not apply to
structures that achieve a LEED
Silver rating, one- or two-family
dwellings, multi-family dwellings
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that are no more than three stories above-grade and contain no
more than five dwelling units,
residential or mixed-use buildings
of five stories or more that comply with the ICC 700 at the Silver
performance level for energy and
Bronze level for other categories
and to structures that comply with
ASHRE standard 189.1, certain
temporary structures, and equipment or systems that are used
primarily for industrial or manufacturing purposes.

Notable Requirements and
the Problems Associated
with Compliance:

Renewable Energy Systems: All
buildings that consume energy
must contain at least one renewable energy system capable of
producing at least 1 percent of
the total estimated annual energy
use of the building. The system
options include: solar photovoltaic
systems, wind systems, solar hot
water heating systems, or geothermal systems. There is an exception for buildings which commit
for a period of ten years to buy
renewable energy credits for at
least 2 percent of annual energy
consumption.
Problem: for existing buildings,
this ignores the realities of roof
warranties, existing antenna and
communication uses, as well as
the competing code requirements for vegetative and reflective roofs.
Building Materials: At least 55
percent of the total materials used
must be recycled, recyclable, bio-

based, or indigenous (i.e., sourced
from within 500 miles).
Problem: This percentage is
an increase from 40 percent of
the model code. This intensifies the management complexity of project development and
discourages sourcing the best
materials available outside of
the region.
Site Hardscape: At least 40 percent
of the site hardscape must provide
at least one or any combination of
the following: porous or permeable
pavement, porous asphalt, shading by structures, shading by trees,
or hardscape materials with a low
solar reflectance value.
Problem: As adopted, the percentage is higher than the model
code, which sets the standard at
25 percent. Notably, a similar
LEED provision is rarely used
because of the added maintenance costs and complications
related to site design.
Green Roofs: At least 75 percent of
the roof surfaces of buildings and
covered parking must be covered
with vegetative roof or meet solar
reflectance and thermal emittance
guidelines.
Problem: This percentage is too
high, requiring difficult decisions of assignment of limited rooftop space. Also ignores
the realities of roof warranties,
antenna, communication uses,
and air handling equipment.
Further, the narrow exemption
for industrial and manufactur-

ing equipment or systems does
not take into account the building structures associated with the
systems, such as administration or
office buildings that are part of the
larger industrial facility. We will
be watching how the code official
determines the code’s applicability to certain existing buildings
because of the many exemptions
contained in the code.

Conclusion

Becoming knowledgeable about
the IgCC is important as local construction industry participants are
struggling with these new requirements. Country-wide adoption
may be inevitable just as local jurisdictions legislated LEED into their
building codes, making the IgCC
mandatory in jurisdictions around
the country a foregone conclusion.

Tracy L. Steedman is a Partner with the
law firm of Niles, Barton & Wilmer, LLP
in Baltimore.
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Look
Before
You
Leap:
Construction Contract
Considerations for Contractors
and Design Professionals
By Robin G. Banks

D

esign professionals and contractors often view the process
of entering into construction contracts as a “necessary evil”
to overcome before they can begin the more important task of
designing or constructing a project. Contracts typically range
in length from several pages to several hundred pages and
frequently appear in a miniscule eight-point font size - enough
to require even Superman to wear reading glasses. As a result,
they may not be inclined to spend a lot of time or money negotiating the details. There are, however, great risks involved
with simply signing on the dotted line. Parties may agree to
undertake obligations that they did not anticipate satisfying, or
accepting risks that they cannot afford - both literally and figuratively - to bear. Carefully reviewing each and every contract
provision ensures that the contract adequately reflects each
party’s acceptable rights, responsibilities and risk allocations.
However, certain provisions deserve special scrutiny during the
review process.
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Scope of Services/Work

A contract’s scope of services or
work provision should accomplish
three tasks. It should clearly identify and define each item or category
of services or work that the design
professional or contractor will
provide. It should clearly explain
any clarifications and assumptions
upon which the scope is based. It
should specify any exclusions from
the scope.
Design professionals, for example, sometimes undertake to provide the full complement of design
and construction phase services for
a project - beginning with schematic design and continuing through
construction administration. Other
times, design professional undertake to provide only design phase
services. In the latter instance, the
design professional should clearly limit its scope to design and
exclude all other services that are
not provided.
Another issue that frequently
arises at the contractor/subcontractor or design professional/
design consultant tier of contracting relates to overlapping scopes
of work. To illustrate, a contractor
may be required, as part of its contractual responsibilities, to install a
generator at a project. The contractor hires both a mechanical subcontractor to install the equipment and
an electrical subcontractor to handle the project’s overall electrical
needs. In order to ensure that no
conflict arises over whose responsibility it is to provide power to
the generator, the contractor must
make certain that either the electrical subcontractor ’s scope of work
includes providing power to the
generator or the mechanical subcontractor ’s scope of work includes
24
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the electrical connection.
Regardless of whether the design
professional or contractor agrees
to provide the full complement of
services or only limited services for
a project, the scope of work should
be incorporated into the contract as
a contract document. This ensures
that all parties clearly understand
the scope of, and limitations on,
the services or work that the design
professional and/or contractor
agrees to perform.

Standard of Care

Conforming to the applicable standard of care constitutes the most
important obligation on a design
professional or contractor, particularly from a liability standpoint.
Standards of care may be established
by statute, common law, or contract.

Under Maryland common law,
and the law of most states, the standard of care applicable to design
professionals is measured against
“other like professionals similarly
situated,” or other professionals who
are practicing in the same or similar
locality under the same or similar
circumstances. Shofer v. Stuart Hack
Co., 124 Md. App. 516, 529, 723 A.2d
481 (1999). Most industry form documents, including AIA Document
B101™-2007, § 2.2, mirror this standard. Frequently, though, owners
seek to contractually require the
design professional to guarantee
or warrant a defect-free design or
to design to the owner ’s satisfaction. Not only do these provisions
impose a higher standard of care
than the common law, but they are
likely uninsurable under the design
professional’s professional liability

coverage. Further, by contractually
agreeing to perform to this higher
standard of care, the design professional must do as it promises or it
risks being held in breach and liable
for damages.
Unlike with design professionals,
Maryland courts have not formally
established a standard of care for
contractors. However, contractors
must typically perform their work:
(1) in accordance with the drawings
and specifications for the project;
(2) in accordance with the custom
and usage in the trade; (3) in accordance with applicable laws, statutes, ordinances and codes; and
(4) in a workmanlike manner. The
contractor determines the particular
means and methods used to satisfy
these obligations. Like with design
professionals, owners often seek to
contractually require contractors to
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guarantee first class installations or
to design to the owner ’s satisfaction. Such provisions, though, not
only impose a heightened standard
of care upon the contractor, but are
often impossible to achieve.
Thus, design professionals and
contractors should carefully review
any and all standard of care provisions to ensure that the bar set to
measure their conduct on the project is reasonable, achievable and
insurable.

Insurance

Insurance requirements comprise
the most common method that parties use to shift risk associated with
a project. These obligations protect
an owner from claims that arise or
result from the services or work performed by the design professional
and contractor or their respective
subconsultants or subcontractors.
Design service contracts virtually always require the design
professional to maintain commercial general liability, professional
liability, workers’ compensation
and automobile liability insurance.
Commercial general liability insurance covers third-party bodily injury, death or property damage claims
which are unrelated to claims or
damages arising from “professional
services” performed by an insured.
Professional liability insurance
complements the general liability
insurance by protecting against loss
or damage incurred by a third person due to the insured’s negligence
during the performance of professional services on the project. It
also includes coverage for economic losses. Workers’ compensation
insurance protects against employees who are injured on the job.
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Similar to design service contracts,
construction contracts require the
contractor to maintain general liability, workers’ compensation and
automobile insurance. Construction
contracts typically also necessitate
the contractor to obtain completed
operations insurance, which protects their work on the project for
a designated period of years after
they have completed their work,
additional insured coverages under
their general liability and automobile policies for the owner and its
architect and excess or umbrella
insurance for the general liability
and automobile policies. Finally, in
the event that the contractor performs any design services relative
to the project, a contract may mandate that the contractor buy professional liability insurance, like the
design professional.
Typically, both design service
and construction contracts should
set forth the design professional
and contractor ’s obligations with
respect to:
• the types and monetary limits
of mandatory insurance coverage required;
• the specific coverages and
endorsements that the policies
must contain;
• the length of time the policies
should be maintained;
• the form of the policy ,i.e.,
claims made vs. occurrence;
and
• other insurance requirements
applicable to the contract.
Regardless of the nature or extent
of a particular party’s insurance
obligations under a contract, it is
critical that the design professional
or contractor - before entering into

the contract – review the insurance
provisions and insurable obligations with its insurance broker. By
doing so, that party ensures that
it is in compliance not only with
the insurance obligations under the
construction contract, but also the
policy itself, and that it is not undertaking any obligations for which it
is not insured.

Indemnity

Like contractual insurance requirements, parties often shift risk through
indemnification provisions. Many
states, including Maryland, have
passed statutes, which preclude certain types of indemnity provisions
in contracts relating to construction. Maryland’s statute, however,
does not preclude indemnification
provisions as long as the provision
does not provide for indemnification for a party’s own negligence.
Md. Code Ann. [Courts and Judicial
Proceedings] §5-401. Consequently,
it is not unusual to find indemnification provisions contained in
owner-contractor or owner-architect agreements which include the
sentence: “Notwithstanding any
provision to the contrary, no party
shall be indemnified for any loss
due to his or her sole negligence.”
Most standard form owner-contractor and owner-architect agreements contain a much narrower
form of indemnification than what
is permitted under Maryland law.
In AIA Document A201-2007, § 3.18,
for example, this indemnification
limits coverage to:
“…claims, damages, losses and
expenses … arising out of or
resulting from performance of
the Work, provided that such

claim, damage, loss or expense
is attributable to bodily injury,
sickness, disease or death, or to
injury to or destruction of tangible property (other than the Work
itself), but only to the extent
caused by the negligent acts or
omissions of the Contractor, a

Subcontractor, anyone directly or
indirectly employed by them or
anyone for whose acts they may
be liable, regardless of whether
or not such claim, damage, loss
or expense is caused in part by a
party indemnified hereunder …”

Similarly, AIA B101-2007, §7.3.1
provides: “[t]he Owner, to the extent
permitted by law, further agrees to
indemnify and hold harmless the
Architect and its consultants from
all costs and expenses, including the
cost of a defense, related to claims
and causes of action asserted by any
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third person or entity to the extent
such costs and expenses arise from
the Owner ’s use of the Instruments
of Service under this Section 7.3.1[.]”
These forms of indemnification seek
to provide a “comparative fault”
approach to indemnification, such
that the indemnification is apportioned among all those at fault and
not necessarily complete.
Often times, however, indemnification provisions will be extremely
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broad and mandate the design professional or contractor to assume
every risk or exposure that may arise
on a project, regardless of whether
or not it is within their control or
purview. These provisions should
always be carefully reviewed by
the design professional or contractor ’s insurance broker. This review
will ensure that they can feasibly
provide the required indemnification. It will also make certain that

they are not undertaking unacceptable obligations beyond the scope of
their insurance coverage.

Instruments of Service

Instruments of Service– including
drawings, sketches, models and
specifications and similar materials - are the work product generated by the party in charge of
design for the project. See e.g., AIA

Document A201-2007, §1.1.7. On a
typical design-bid-build project, the
architect and its consultants generate the Instruments of Service. On
a design-build project, the design
builder, architect, its consultants,
contractor and/or subcontractor
may each generate all, or portions
of, the Instruments of Service.
Beginning with the Architectural
Works Copyright Protection Act of
1990, federal copyright law was
broadened to protect the copying
of architectural drawings as well
as the duplication of architectural
works. That statute defines architectural works as “the design of a
building as embodied in any tangible medium of expression, including a building, architectural plans,
or drawings. The work includes the
overall form as well as the arrangement and composition of spaces
and elements in the design, but
does not include individual standard features.” See 17 U.S.C. § 101
(2000). Thus, architects who apply
for federal copyright protection for
their drawings and other copyrightable materials receive protection
against unlicensed copying of those
works or of the designs embodied
in those works.
There is, however, a crucial issue
that the federal law does not address
– what rights does (or should) an
owner, who pays for the design
documents, have with respect to
the design if it does not own the
design? On the one hand, the owner
who pays for the design should
have the rights to use that design
to construct, add to or maintain
its project. On the other hand, the
design professional’s Instruments
of Service are its stock in trade and,
in the event of its termination from
the project, it should have the right

to prevent others from using its
work product or to receive protection from unauthorized use.
This conundrum should be
addressed by the contract documents. Particularly, the parties
need to ensure that the documents
specify:
• Who owns the Instruments of
Service - the design professional and its consultants, or
the owner?
• Who has a license to use the
Instruments of Service and for
what purpose? For example,
do all project participants have
a license to use the Instruments
of Service for purposes of constructing, maintaining or adding to the project?
• What, if any, restrictions
are placed on the use of the
license? For example, is the
use of the license conditioned
on the Owner ’s performance
of its contractual obligations
(including payment)?
• What happens to the license if
either the owner or design professional terminates for cause
or the owner terminates for
convenience?
• What indemnification rights
should the design professional
receive if an owner uses its
Instruments of Service without
retaining its services?

Conclusion

Typically, design professionals and
contractors who enter into design
service or construction contracts
with an owner are presented with
either a standard form or manuscript agreement to review. Ideally,
the design professional and con-

tractor wants to negotiate a balanced agreement, in which each
party accepts the rights, responsibilities and risks that they are best
able to bear. It is likely, however,
that the agreement presented to
them will have been drafted (or
edited) to favor the owner. While
this article attempts to address
some of the important contract provisions, many others, such as delay,
consequential or liquidated damages, changes in the services or work,
payment, termination, claims and
dispute resolution, deserve greater attention as well. As a result,
it is critical that the design professional and contractor review
each provision contained in the
document and understand those
rights, responsibilities and risks
that have been assigned to them.
It is also crucial that the design
professional and contractor review
the insurance and indemnity provisions with their insurance broker
for both insurability and feasibility of compliance. Finally, a design
professional who undertakes to
perform construction administration services should ensure that
its professional services agreement
is coordinated with the applicable construction contract and general conditions. This coordination
avoids inconsistencies in administration responsibilities, such as
submittal and overall construction
review, payment certifications and
changes, among others.

Ms. Banks is a principal with Goldberg
& Banks, P.C., in Baltimore, Maryland
and works closely with the American
Institute of Architects Contract
Documents Committee on the development and drafting of AIA documents.
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Judges
Don’t Make
House Calls
By Kenneth A. Vogel

Judges don’t make house calls. Parties come to court. They present
their evidence by talking about the issues. The judge does not see,
hear or experience first-hand any construction defects or building
problems. The judge may not have construction experience or
training on the subject matter of the dispute.
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Issues in a construction claim
often center around poor workmanship, defects, or the completeness of
the job. Is the job finished? Are there
open punch list items? After the
project is finished, is the problem
covered by the builder’s warranty?
Construction contracts often have
mandatory mediation and arbitration requirements. At one time,
pre-dispute arbitration clauses
were invalid in Maryland. For historical reference, see Maryland Law
Review article “Arbitration Under
Maryland Law” by James M. Mullin,
2 MD Law Rev. 326 (1938).
Under current Maryland law,
except for employee insurance con-
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tracts with consumers, mandatory
arbitration clauses are enforceable in
anticipation of a potential dispute.
Courts and Judicial Proceedings
Article, §3-206. Parties in a dispute
where there is no prior agreement
to arbitrate can agree to have their
court case referred to arbitration.
Maryland Rules Special Proceedings
§15-101(a)(2).
A typical arbitration hearing is
similar to a court proceeding, but
less formal. The parties are sworn.
They present their evidence - testimony, documents or pictures. Cross
examination is permitted. Rebuttal
may be permitted. The rules of
evidence are not strictly enforced.

There is no jury. Time periods are
compressed. Discovery might be
more limited than in court. The arbitrator makes his decision and issues
a written award.
The arbitration award, the arbitrator’s ruling that awards money,
is enforceable in court. Md. Code
Ann., Cts and Jud. Proc. §3-227. The
award is generally not appealable.
As far as I know, I have only had one
award appealed - to the Montgomery
County Circuit Court. The Circuit
Court judge issued a written decision affirming my award.
The prevailing party of an arbitration can recover his attorneys’
fees in the enforcement of the

award. Blitz v. Beth Isaac Adas Israel
Congregation, 352 MD 31, 33, 720
A.2d 912, 912-13 (1998), decision
clarified (Dec. 14, 1998).
The arbitrator (or arbitration panel if that is what the parties want), makes the decision. A
“naked” or unreasoned award simply says that party A wins and party
B loses, and how much money is
awarded to the winner. A reasoned
award has findings of fact, conclusions of law (if appropriate) and
an award. Some arbitrators prefer to issue naked awards because
they are difficult to second-guess.
Nobody knows why the arbitrator
found what they found. I disagree
with this approach. I prefer to issue
reasoned awards. I want the parties to know that I listened to their
testimony, that I considered their
evidence and that I came to my conclusion in an open, thoughtful and
fair manner. I think that reasoned
decisions protect the integrity of
the process. A naked award without
a 100 percent winner or loser gives
rise to the suspicion that the arbitrator merely splits the baby, rather
than carefully looks at each side’s
case. I feel that a losing party can
better accept their loss if they know
the reason for it. This is not without
pitfalls. Sometimes I am presented
with Motions for Reconsideration.
They get the same care and attention as the original matter.
Construction defect claims are
unlike other cases. In a typical
breach of contract, there is nothing
toview. Documents and testimony
provide the facts. But if a property
owner claims that the windows do
not open properly, or that the doors
squeak, an arbitrator can go to the
building and open the windows. He
can listen to the doors. I know. I’ve

done it. It would be unthinkable to
expect a judge to visit a job site. The
judge therefore is at a disadvantage.
He can hear conflicting testimony
over sticking windows or squeaky
doors, but he does not experience
their operation first hand.
The site of the arbitration hearing
itself is a different matter. When I
do home warranty claims, the arbitration is done on the job site. The
issue is not whether or not there is
a problem or defect with the house.
The arbitrator decides whether or
not the problem is covered under
the builder’s warranty.
According to the MD Office of the
Attorney General, Marylanders purchase more than 10,000 new homes
each year. The Real Property Article,
Title 10, Subtitle 6, requires that
builders provide purchasers with
new home warranties. The RP statute §10-604 establishes minimum
coverage. Builders can always provide their own warranties in excess
of the statutory minimum. Typically,
the builder provides the first year
of coverage “bumper to bumper.”
Warranty companies state what the
builder’s repair obligations are for
the first year of ownership. They
may also backstop the builder on
the first year if the builder goes
out of business or fails to honor
its warranty. Third-party warranties
provide limited extended warranties which kick in beginning on the
second year. As time progresses,
fewer and fewer items are covered
by the warranty. Furthermore, the
warranty companies have a dollar
cap on the amount of claims that
they will pay on any one house. The
Maryland statute requires a fiveyear warranty. Most builders fulfill
their obligation to the home buyer
by purchasing a third-party new

home warranty from a company
such as 2-10 HBW, RWC Residential
Warranty Company or American
eBuilder. These third-parties provide declining coverage for up to 10
years. The warranty is transferrable
to subsequent buyers.
When a warranty claim comes in,
the claims procedure and the dispute resolution process is exclusively dictated by the terms of the policy. The homeowner submits his list
of items to be arbitrated in advance.
The builder may submit documents
as well, but is not required to do so.
The arbitration is held at the home.
An arbitrator such as myself goes to
the home and meets with the homeowner and a representative from the
builder. If the parties wish experts
to participate, the experts appear
at the home at that time. I then go
through the arbitration request and
look at each item. The builder and
any experts give their opinions or
response.
Private ADR providers have rules
of mediation, rules of arbitration
and codes of ethics. Lawyers drafting contracts with ADR provisions
should investigate the designated
ADR provider ’s rules and cost
before identifying a specific ADR
provider in their contract. There is
a huge difference in costs, such as
administration fees and professional fees, between ADR companies. I
encourage parties to ask questions
and shop around.
I like arbitrating through an
administrator. It’s less money for
me, but they handle the paperwork,
scheduling and collect the fees. Most
importantly, it spares me having
to hear about the dispute up front.
When a potential client initially contacts me, they want to tell me their
side of the story. This makes me
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uncomfortable. I do not want to
hear one side’s ex parte advocacy
about a case I may then arbitrate. I
also sense that they might want to
test the waters with me and gauge
my sympathy to their cause before
recommending me to the opposing
party. Letting them tell their tales of
woe to the ADR administrator keeps
my virtue intact.
Parties with cases heard by a
provider should review the ADR
company’s rules and procedures
before the arbitration hearing. If the
mediator or arbitrator widely varies
from those rules, call it to his or her
attention. The American Arbitration
Association has a distinct set of
rules and procedures, just revised
as of July 1, 2015. JAMS has its
own rules. Construction Dispute
Resolution Services has seven different sets of rules and procedures,
depending on the type of dispute.
Do not accept an ADR provider who
merely “wings it.”
I come to a job site arbitration
with a camera, a tape measure, a
level and, most importantly, an open
mind. After the arbitration hearing is over, I write my decision.
Decisions on homeowner warranty programs are black and white.
Either an alleged problem is covered
by the warranty, or it is not covered.
The homeowner might have a legitimate problem with the home, but it
might not be covered. For example,
at one property I saw a thin crack
that extended through the foundation wall. Standing in the basement,
one could see light peering through
the crack. The warranty terms covered catastrophic failures of loadbearing elements of the home which
would cause the home to become
unsafe, unsanitary or otherwise
unliveable. The builder had a struc34
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tural engineer present who opined
that the crack was caused by normal
settlement. He further stated that
the crack was not catastrophic and
did not cause the house to become
unliveable. The homeowner said
little in rebuttal and had no expert
testify to the contrary. On that item I
found for the warranty company as
a non-covered item. The existence
of a problem does not make for a
covered claim.
No home is perfect. There are
established performance standards in the construction industry. Everything about a house is
described and defined. For example,
a drywall crack must occur within
the first year and must exceed 1/16”
to be covered. A basement floor
crack up to 1/4” inch in width or
up to 3/16” in vertical displacement
is considered normal. Cracks in the
patio slab and sidewalks have no
warranty company coverage.
Some items are difficult to see
even with a picture. Only a site visit
can reveal them. Nail pops do not
appear well in photos unless they
break through the paint. Ambient
lighting plays a role. Shades might
need to be opened or closed in order
for the problem to reveal itself.
Job site visits are not always necessary. If subsequent repairs were
done, perhaps by another contractor, there is nothing to see. There
is no reason to visit the job site.
It may also be that one party, normally the builder, objects to an
arbitration held at the home of the
complaining homeowner. No lawyer wants to give the other side a
home field advantage. Home warranty arbitrations are informal and
are conducted at the house. More
complex cases have an arbitration
at a mutually agreeable location

outside the job site. This might be
at the office of one of the litigant’s
attorneys, at the arbitrator ’s office
or at a neutral location.
When I have an arbitration that
will not be solely based on a site
visit, but rather follows with a formal session, I do not hold the site
visit on the way to the arbitration.
It is too difficult to plan the day. I
also find the transition between a
walk around visit and a hearing to
be awkward if done right away. I
need to process what I have seen.
The parties need to prepare their
cases based on what happens at the
site visit.
Site visits should never be ex
parte. Both sides must have representatives present to observe and
participate. I am careful to never
spend time with one side or the
other so as to avoid any perception
of bias. If I arrive before both sides
are there, I will wait outside until all
parties are present. It’s difficult to
keep parties from touting their own
good faith and vilifying the other
side. I politely listen and discount to
zero their extraneous advocacy. I am
cordial, but professional. Objectivity
must be maintained. I will not hang
out afterwards and kibitz.
Parties may submit pre-arbitration statements. They are helpful in
larger cases, unnecessary in smaller
ones. A pre-arbitration statement
outlines the issues, identifies the
witnesses and summarizes the arguments. Preparing them costs the parties time and money. Unless they
add value, they should not be done.
I require an exchange of documents intended to be introduced as
evidence before the hearing. This
gives some discovery, and keeps the
hearing moving smoothly. Rarely do
parties submit post-hearing briefs. I

have never asked a party to submit a
pro-forma arbitration award.
For an arbitration hearing, I find
that a conference room works well.
It is comfortable and less formal
than a courtroom. The parties sit
around a conference table with the
arbitrator at the head of the table.
The parties and their counsel sit on
opposite sides of the table. Counsel
generally prefer to sit next to the
arbitrator on either side, but that is
by their choice.
Arbitrations are meant to bring
speedy resolution, finality due to
the inability to appeal and cost efficiency. Arbitrations are not part of
the public record. A company’s business reputation is preserved. Cost
considerations to the litigants are a
large factor for me. Going to court
means that litigants pay a filing
fee and little else. On the other

hand, the ADR company charges its
administrative fees, and the arbitrator must be paid. If the parties do
not save time or money compared
to going to court, there may be not
much reason to prefer arbitration.
The added value that an arbitrator
brings to the table is subject matter
expertise and a willingness to conduct a site visit.
A construction contract may or
may not require ADR. By unanimous consent, parties without an
ADR provision in their contract can
elect mediation or arbitration after
a dispute arises. They can mutually
agree to opt out of ADR if both sides
wish to go to court. Even the ADR
provider is subject to change by
the parties’ consent. Home warranty
companies with standard contracts
will not modify their procedures.
But in two party disputes - owner

vs. general contractor, for example,
the parties are free to select whichever forum and to change ADR service providers if they wish.
Judges don’t make house calls.
Arbitrators do. When a client presents himself with a construction
dispute, discuss with your client
whether his case might be better
understood by a fact finder who
knows construction, and who is
willing to look first-hand at the
alleged defects. Arbitration might
also get him a quicker and more cost
effective resolution.
Mr. Vogel practices law in Maryland and
Washington, D.C. and also holds real
estate broker’s licenses in Maryland,
D.C., and Virginia. He may be reached
at KAVogel@MetroLegalSolutions.com.
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Is There Coverage for
Defective Work?
A Short Question with
a Long Answer
By David B. Applefeld
In the context of construction defect litigation, one area where the
interests of contractors and owners often align is the ability of the contractor to obtain insurance coverage through its liability insurance carrier for alleged defective work. Virtually all business entities maintain
Commercial General Liability Insurance Coverage (“CGL”). CGL is also
required in all major form construction contracts, including the AIA
A201-2007. A trigger of coverage under the contractor’s CGL policy not
only affords the contractor a defense at the cost of its insurer, but can
also provide an available source of funds to resolve the owner’s claim
and/or pay an adverse judgment.
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The case of French v. Assurance Co.
of America, 448 F.3d 693 (4th Cir. 2006)
demonstrates this point. In French,
homeowners filed suit against a general contractor seeking to recover
for damage to their house caused
by a subcontractor’s failure to properly install synthetic siding. After
the contractor’s general liability carrier denied coverage for the loss and
refused to provide a defense, the general contractor consented to the entry
of a judgment and assigned the homeowners its claims against the insurer
in exchange for payment of a small
sum and a release. The homeowners
then filed suit against the insurer as
the contractor’s assignee.
On appeal, the United States Court
of Appeals for the Fourth Circuit
applied Maryland law and concluded
that although coverage was not available to correct the subcontractor’s
defective work, coverage was available to pay for property damage to
the general contractor’s otherwise
non-defective work caused by the
subcontractor’s negligence (such as
the interior framing and other components of the house).
This article will analyze the current
state of Maryland law with respect
to an insurer’s duty to defend and
indemnify an insured contractor, in
the context of a construction defect
claim. Because the 1986 ISO form
CGL insurance policy is the CGL
policy form that is most commonly
used in today’s insurance market,
we will focus on the policy language,
definitions and exclusions contained
therein.
The term “coverage” is somewhat
of a misnomer, because it broadly
refers to two distinct obligations on
the part of an insurer: 1) the duty to
indemnify, and 2) the duty to defend.
The duty to indemnify requires
38

Maryland Bar Journal

January 2016

the insurer to pay on behalf of the
insured any monetary amount that
the insured is legally obligated to pay
as a result of a covered claim.
“An insurer’s contractual duty to
indemnify an insured is ordinarily
not breached until an injured tort
claimant has obtained a determination of liability and damages in an
underlying tort action, and the insurer refuses to pay.” Jones v. Hyatt Ins.
Agency, Inc., 356 Md. 639, 649, 741
A.2d 1099, 1104 (1999). The duty to
defend requires the insurer to pay on
behalf of the insured the costs, fees
and expenses necessarily incurred
in defending third-party claims.
Because these costs include expenses
such as attorney’s fees, expert witness fees, and investigative costs,
some Maryland Courts have referred
to the CGL insurance policy as “litigation insurance.”
Under a CGL policy, the insurer has an obligation to defend any
claim that is either actually covered
or “potentially” covered under the
policy. In Brohawn v. Transamerica Ins.
Co., 276 Md. 396, 407, 347 A.2d 842,
850 (1975), the seminal Maryland case
on the issue of the duty to defend, the
Court explained that:
[t]he obligation of an insurer to
defend its insured under a contract provision . . . is determined
by the [Plaintiff’s] allegations .
. . If the plaintiffs . . . allege a
claim covered by the policy, the
insurer has a duty to defend. . .
. Even if a tort plaintiff does not
allege facts which clearly bring the
claim within or without the policy
coverage, the insurer still must
defend if there is a potentiality
that the claim could be covered by
the policy.

276 Md. at 407-408; 347 A.2d at 850.
Thus, the potentiality rule “broadens the insurer’s duty to defend
beyond the scope of the duty to
indemnify[,] As a result, the allegations in the underlying complaint
may trigger the duty to defend
[even] where it is unclear whether
the insurer is ultimately obligated to
indemnify the insured,” i.e., pay the
claim. State Auto. Mut. Ins. Co. v. Old
Republic Ins. Co. 2015 WL 4476097,
5 (D. Md. 2015) (internal citations
omitted).
An overarching issue that permeates most construction defect coverage
disputes is whether claims for faulty
workmanship and/or construction
defects constitute an “occurrence”
under a standard CGL policy. CGL
coverage is triggered in the context
of a construction defect claim when
there is a loss involving “property
damage” caused by an “occurrence”
which is not otherwise excluded. The
term “property damage” is defined
in 1986 ISO CGL policy to mean “[p]
hysical injury to tangible property,
including all resulting loss of use of
that property.” The term “occurrence”
is defined as “an accident, including
continuous or repeated exposure to
substantially the same general harmful conditions.” The CGL policy does
not define the term “accident.”
However, under Maryland law an
“accident” is an event which is neither expected nor intended from the
subjective standpoint of the insured.
Sheets v. Brethren Mutual Ins. Co., 342
Md. 634, 652, 679 A.2d 540, 548 (1996).
Thus, unless otherwise excluded, a
construction defect claim will trigger
a duty to defend (and potentially a
duty to indemnify) if there is an act
which results in a physical injury to
tangible property or a loss of use of

tangible property, which was not reasonably anticipated to have occurred
from the subjective standpoint of the
insured contractor.
The 1986 ISO CGL Policy contains several exclusions, of which
the “your work” exclusion is of particular significance when evaluating
coverage for construction defects.
The “your work” exclusion excludes
coverage for “property damage” to:
a) the “work or operations performed
by [the insured contractor] or on
[the insured contractor’s behalf]”; b)
the “materials, parts or equipment
furnished in connection with such
work or operation”; or c) “warranties
or representations made at any time
with respect to the fitness, quality,
durability or performance of any of
these items.” Thus, in the case of a
contractor, the term “your work” necessarily includes all components of
the project that the insured contractor
is obligated to perform pursuant to
its contract. For a general contractor, this typically encompasses the
entire construction project. See, e.g.,
Mutual Ben. Group v. Wise M. Bolt Co.,
Inc., 227 F.Supp.2d 469 (D. Md. 2002)
(holding that the work of a custom
home builder is entire house).
Although at first blush, the “your
work” exclusion appears to exclude
coverage for any claim asserted
against a contractor for property
damage to its work, the 1986 ISO CGL
Policy, contains an express exception
to the “your work” exclusion which
specifically states that the “your
work” exclusion “does not apply if
the damaged work or the work out
of which the damage arises was performed on [the insured contractor’s]
behalf by a subcontractor.” While
the interplay between these insurance clauses, definitions and exclusion may be difficult to grasp in the

abstract, a review of some real world
applications helps clarify the issues.
In Lerner Corp. v. Assurance Co. of
Am., 120 Md.App. 525, 707 A.2d 906
(1998), the Maryland Court of Special
Appeals made it clear that claims for
the cost to cure the defective work
performed by or on behalf of the
insured does not meet the definition
of an “occurrence.” Thus, if a claim is
made against a contractor to repair or
replace defective work performed by
that contractor, there is no coverage
available under the CGL Policy.
In Lerner, a developer and construction management firm sued their
commercial general liability insurers
seeking indemnity for the costs they
were required to pay to repair defectively installed stone veneer on an
office building they constructed. Id.
at 908. The trial court granted summary judgment in favor of the defendant insurance carriers and held that
the damages alleged arose out of
the insureds’ breach of contract and,
therefore, were not covered. Id.
On appeal, the Maryland Court of
Special Appeals affirmed, and held
that the defectively installed veneer
did not constitute an “occurrence”
because the loss resulted from the
insured’s failure to fulfill its contractual obligation to properly construct
the building, not from “the happening of an ‘accident.’” Id. at 911. In
reaching this conclusion, the Lerner
Court reasoned that “[i]f the damages suffered relate to the satisfaction
of the contractual bargain, it follows
that they are not unforeseen. In other
words . . . it should not be unexpected
and unforeseen that, if the [b]uilding
delivered does not meet the contract
requirements of the sale, the purchaser will be entitled to correction of the
defect.” Id. at 912.
It is significant that the only dam-

age claim asserted in Lerner was
a claim for the cost to repair the
insured’s defective work. No claim
was made for damage to other nondefective components of the building, and no claim was made for damage to other property, such as the
owner’s personal effects. The Lerner
Court recognized this distinction and
left open the question of whether
coverage would exist had there been
damage to property other than the
defective work itself. In dicta the
Court reasoned that “if the [the defective veneer had caused] unrelated
and unexpected ... property damage
to something other than the defective
[veneer] itself;” such as “if a collapse
of the veneer had injured a user of the
facility or damaged property other
than the veneer itself, these may well
be covered.” Id.
The question left open by the
Lerner Court was answered in French
v. Assurance Co. of America, supra, by
the United States Court of Appeals
for the Fourth Circuit. In French, the
Court was called upon to determine
whether a general contractor had coverage under its CGL policy for claims
asserted against it for the cost to
repair synthetic siding which its subcontractor had improperly installed,
and for damage to sheathing, drywall
and flooring caused by moisture penetration through the defective siding.
The French Court began its analysis
by reviewing the Lerner decision and
noting that Lerner “did not involve
property damage to otherwise nondefective parts of the building.” Id.
at 703. Thus, for analytical purposes,
the Court found it necessary to separate the owner’s property damage
claim into two categories: 1) damages
relating to the cost to repair the defective work itself; and 2) damages relating to the cost to repair non-defective
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components of the house damaged as
a consequence of the moisture intrusion. Id. at 703.
As to coverage for the first category
of claimed damages, the French Court
concluded that Lerner unequivocally
answered the question. The Court
explained that “just as the defective
application of the building’s stone
facade in Lerner did not constitute
an ‘accident,’ and therefore [was] not
an ‘occurrence’ [. . .] the defective
application of the EIFS exterior to the
Frenches’ home [did] not constitute
an ‘accident,’ and therefore, not an
‘occurrence’ under the 1986 ISO CGL
Policies.” Id. at 703. The Court then
reiterated that “[t]he obligation to
repair the facade itself is not unexpected or unforeseen under the terms
of the sales contract. Therefore, the
40
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repair or replacement damages represent economic loss and consequently
would not trigger a duty to indemnify under a CGL policy.” Id. at 703.
The French Court next focused on
the issue left open by the Court of
Special Appeals in Lerner; namely,
does an insured contractor have coverage under its CGL Policy when
a subcontractor’s faulty workmanship causes damage to the otherwise non-defective work product of
the insured contractor? The French
Court answered this question affirmatively, and based its decision upon
dicta in Lerner, and the holding of
the Supreme Court of Wisconsin in
American Family Mutual Insurance
Company v. American Girl, Inc., 268
Wis.2d 16, 673 N.W.2d 65 (2004),
which it cited with approval.

Specifically, the French Court concluded that “under Maryland law the
[1986 ISO CGL Policy] provides liability coverage for the cost to remedy
unexpected and unintended property
damage to the contractor’s otherwise
non-defective work-product caused
by the subcontractor ’s defective
workmanship.” Id. at 706. In reaching
this holding, the Court found that
general contractor did not subjectively expect or intend that the nondefective structure and walls of the
house would be damaged by moisture intrusion. As such, the Court
concluded that the moisture intrusion and resulting damage was an
“accident,” and therefore, an “occurrence,” which was not expected or
intended from the standpoint of the
insured. Id. at 704.

Last summer, the United States
District Court for the District of
Maryland reached a similar result
in State Auto. Mut. Ins. Co. v. Old
Republic Ins. Co. 2015 WL 4476097 (D.
Md. 2015). There, the Court adopted the Fourth Circuit’s reasoning in
French, and concluded that under
Maryland law, damage to otherwise
non-defective components of a heating, ventilation, and air conditioning
system caused by a subcontractor’s
failure to perform necessary water
treatment was an “occurrence” under
insured contractor’s CGL policy and
triggered insurer’s duty to defend.
Id. at 4.
As the Court explained, “[w]hen
determining whether an ’occurrence‘
transpired, Maryland law divides
property damages into two categories[.] The first category—foreseeable or expected damage—is not an
’occurrence,’ and thus implicates no
obligations of the insurer under the
CGL policy. . . The second category—
damage to ’otherwise non-defective‘
work—is unexpected and unforeseen, thereby triggering the duty of
the insurer to defend the insured.” Id.
(internal citations omitted)).
In analyzing the holdings of French
and State Auto. Mut. Ins. it is important to understand a few points.
Initially, in both cases the defective
workmanship was performed by a
subcontractor, not by the insured
contractor. Had the siding installation in French and the improper
water treatment in State Auto. Mut.
Ins. been performed by the insured
contractor itself, the subcontractor
exception to the “your work” exclusion would be inapplicable. Under
such circumstances, the claim for
curing the defective work and the
claim for repairing damage to the
otherwise non-defective work of the

contractor would both have been
excluded.
It is also important to understand
that in both French and State Auto.
Mut. Ins. the only damage categories
addressed by these Courts were the
costs to repair the defective work
itself, and the cost to repair otherwise non-defective work damaged
as a consequence thereof. Neither
Court focused on other categories
of potential property damage, such
as damage to the owner’s personal
effects and furnishings, damage to
items installed outside of the insured
contractor’s scope of work and/or
damage to work performed by the
owner after completion of the initial
construction. Hypothetically, if such
items are damaged as a consequence
of defective work, the “your work”
exclusion is not applicable to those
claims and there is be no need analyze the subcontractor exception.
The case of Mutual Ben. Group v.
Wise M. Bolt Co., Inc., supra is instructive on this point. In Bolt, suit was
filed by an owner against the insured
general contractor alleging that it
had defectively constructed a custom
home. In addition to damages for
the costs to repair the contractor’s
defective work the owner claimed
damages to other property including
the owner’s furnishings. After suit
was filed, the contractor tendered
the claim to its liability insurer who
denied coverage and filed a declaratory judgment action, arguing that it
did not owe the contractor a duty to
defend the owner’s claim.
The United States District Court
for the District of Maryland granted
summary judgment in favor of the
insured contractor and concluded
that because the owners were alleging
damages to property other than the
house itself the “your work” exclu-

sion did not apply and the insured
was required to defend the claim.
Id. at 478. Specifically, Bolt Court
explained:
On the record here, this Court
concludes that the [owners] have
alleged in the underlying action
property damage caused by an
“occurrence.” The central question
in this case is whether the [owners]
have alleged damages to something other than the [contractor’s]
product, namely the house. The
Court concludes from a review
of the amended complaint that
the [owners] have alleged damages both to the house and to
other property. . . . The amended
complaint therefore contains allegations which are potentially covered by the Policy even though
they may be attenuated.
Id. at 476 (citing Sheets, 342 Md. at
643, 679 A.2d 540).
What we can take away from this
discussion is that in Maryland, the
question of whether a CGL insurance
policy provides a contractor with
coverage for defective work, does
not have a one size fits all answer.
Resolving this question necessarily
involves identifying the relationship
between the party whose work is at
issue and the insured, and analyzing
the nature and cause of the damages
being claimed. Often, as was the case
in French, the answer is both “yes”
and “no.”
Mr. Applefeld is the Chair of Litigation at
the law firm of Adelberg, Rudow, Dorf
& Hendler, LLC, a Member of the MSBA
Construction Law Section Counsel, and a
Co-Chair of the ABA’s Insurance Coverage
Litigation Section’s Construction Law
Committee. He may be reached at
DApplefeld@Adelberg.com.
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Whether an Attorney has any Duty to Take Steps to
Correct a Sentencing Order Prepared by the Clerk Which
Erroneously States the Sentence in his Client’s Favor After
the Mistake was Brought to the Attention of the Court,
Referred to, and Rejected by, the Clerk.
ETHICS DOCKET NO. 2016-04

You advise that you represented a
criminal defendant in post-conviction proceedings. The post-conviction court resentenced your client,
giving him credit for time he had
already served indicating that he
should receive credit from date A
to date B.
To document this, the court
issued a Commitment Record in
order to specifically inform the
Division of Corrections exactly how much additional time
the defendant must serve. This
Commitment Record was incorrect
because it did not give defendant
all of the credit for time served
that the court had earlier granted
him on the record.
You then wrote the court asking the judge to correct the
Commitment Record. The court
did not respond to your letter so you called chambers and
were directed to speak with the
courtroom clerk. You did so,
and the clerk then issued a new
Commitment Record.
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When you received this new
Commitment Record it was still
incorrect, but this time the error
was in your client’s favor, which
would allow him to be released
earlier than the court had intended.
You again spoke with the clerk,
who insisted that she had carefully
reviewed the record and that it was
correct.

Requested Opinion

You are now requesting an opinion
as to whether under the Maryland
Rules of Professional Conduct
(“MRPC”) you have a duty to again
contact the court and take steps to
help it understand why the existing
Commitment Record is incorrect.

Committee Response

The Committee does not believe
that the MRPC require you to take
any further steps to correct the
Commitment Record.

Explanation

This matter involves the interplay
between a lawyer ’s duty of Candor
Toward the Tribunal, MRPC 3.3,
and a lawyer ’s duty of confidentiality concerning information relating to representation of a client,
MRPC, 1.6. This topic of the proper application of required disclosures under Rule 1.6 has been the
subject of much discussion and
controversy over the years and
has been seen as especially problematic in the context of criminal
defense practice (See Hazard and
Hodes, The Law of Lawyering,
3d Edition §9.19). While there is
no clearly definitive answer, the
Committee believes that when the
competing interests are properly
weighed, the correct response is
that you have done all that you
have to do.
A. Rule 3.3: Candor Toward the
Tribunal
MRPC 3.3 states, in relevant part,
that:

PHILLIPS & GREEN, M.D.
Limited Partnership

a. A lawyer shall not knowingly:
1. (1) Make a false statement
of material fact or law to a
tribunal or fail to correct false
statement of material fact or
law previously made to the
tribunal by the lawyer;
2. (2) Fail to disclose a material
fact to a tribunal when disclosure is necessary to avoid
assisting a criminal or fraudulent act by the client;
b. The duties stated in paragraph
(a) continue to the conclusion of
the proceeding, and apply even
if compliance requires disclosure of information otherwise
protected by Rule 1.6.
d. In an ex parte proceeding, a
lawyer shall inform the tribunal
of all material facts known to
the lawyer which will enable the
tribunal to make an informed
decision, whether or not the
facts are adverse.
MRPC 3.3 (emphasis supplied)
B. Rule 1.6 Confidentiality
MRPC 1.6 essentially states as
follows:
A lawyer shall not reveal information relating to the representation
of a client unless there is informed
consent or disclosure is impliedly
authorized, or if one of the following circumstances arises:
1. A lawyer reasonably believes
it is necessary to reveal such
information to prevent reasonably certain death or substantial
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bodily harm;
2. A lawyer reasonably believes
it is necessary to reveal such
information to prevent client
from committing a crime or
fraud that is reasonably certain
to result in
substantial injury to another in
furtherance of which the client
has used or is using the lawyer ’s
services;
3. A lawyer reasonably believes
it is necessary to reveal such
information to prevent substantial injury to another that has
resulted from client’s commission of a crime or a fraud in furtherance of which the client has
used the lawyer;
4. A lawyer reasonably believes it
is necessary to reveal such information to ensure compliance
with the Rules of Professional
Conduct;
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5. A lawyer reasonably believes
it is necessary to reveal such
information to establish a claim
or a defense in a controversy between lawyer and client,
or to establish a defense to a
criminal charge, civil claim or
disciplinary complaint against
the lawyer based on conduct in
which the client was involved
or to respond to allegations in
any proceeding concerning the
lawyer ’s representation of the
client;
6. A lawyer reasonably believes
it is necessary to reveal such
information to comply with the
Rules of Professional Conduct
or a court order or other law.
The situation you have described
does not fit squarely into either
of the pertinent rules. Rule 3.3(a)
requires a false statement by the
lawyer. No false statement was
made to the court and so there is
nothing to correct. 3.3(a)(1) simply does not apply. Similarly, Rule
3.3(a)(2) is inapplicable because
there was no criminal or fraudulent
act committed by your client – so
there is nothing to disclose.
All of the relevant information
was presented to the clerk, so
even if Rule 3.3 applied through
both conversations with the clerk
all facts, both supportive of, and
adverse to your client, were discussed.
While we do not believe there is
anything in Rule 3.3 that requires
you to do more than you have
already done, we still must consider the implications of the confidentiality provisions of Rule 1.6.
As noted, that rule requires that

a lawyer not reveal information
relating to the representation of
a client except pursuant to certain exceptions set out in the rule.
Abundant authority exists to the
effect that all information gained
“in the course of representation”
or “as a result of representation”
of a client is to remain confidential
(except, of course, things that are
within the public domain.) Hazard
and Hodes, supra at §9.5.)
Despite that, it seems clear to us
that none of the stated exceptions
in Rule 1.6 apply here. It is not necessary to disclose the information
about the mistake because there
is no ‘reasonably certain death or
bodily harm.” Disclosure is not
necessary to prevent a crime or
fraud substantially injuring another through which the client has
used your services; it is not necessary to prevent substantial injury
to another resulting from any fraud
or crime your client has committed; it is, as discussed above, not
necessary to ensure compliance
with the MRPC; there is no controversy between you and your
client that you would have to disclose such information in order
to resolve; and finally, there is
no rule of professional conduct,
court order or other law requiring
disclosure. The facts as presented
do not fall within any of those
identified exceptions to the confidentiality rule.

Permanent Retired Status – Maryland Rule 16-738
On September 17, 2015, the Court
of Appeals adopted Maryland
Rule 16-738, which provides Bar
Counsel with another option
when confronted with an attorney who is the subject of a complaint that could lead to discipline. Maryland’s new permanent
retired status rule is a tool to assist
the profession in handling issues
that accompany an aging population of attorneys. The new rule
follows the National Organization
of Bar Counsel’s (“NOBC”) 2013
Report and 2014 Supplemental
Report focusing on how to assist
aging attorneys to leave the practice of law with dignity, while
still protecting the public. J ames C.
C oyle et al ., NOBC-APRL-C o LAP
S econd J oint C ommittee on A ging
L awyers : F inal R eport (April 2014).
The NOBC reports recommend
that all jurisdictions consider creating a permanent retirement rule
for attorneys whose behavior may
not rise to the level of serious
misconduct, yet should nevertheless stop practicing law. Id. at
21. In 2012, the NOBC created a
Special Committee on Permanent
Retirement, which laid out principles for creation and implementation of a permanent retirement attorney class. Id. at app. A.
Maryland’s new rule incorporates

the substance of these principles.
Maryland Rule 16-738 allows
Bar Counsel to recommend to the
Commission that the subject attorney permanently retire from the
practice of law, instead of subjecting the attorney to discipline, if
the requirements of the rule are
met. The purpose of the permanent
retired status alternative is to allow
“an attorney whose alleged misconduct… was predominately the
product of the attorney’s ill health
or decline, to retire permanently
from the practice of law with dignity and to ensure the protection
of the public.” Md. Rule 16-738 (a).
Permanent retired status is not a
sanction and all records and documents of any investigation by Bar
Counsel will remain private and
confidential. Id. In order to qualify
for permanent retired status, the
alleged conduct committed by the
attorney cannot be so serious that
it would result in the suspension
or disbarment of the attorney. Id.
at (b)(3). The alleged conduct cannot reflect negatively on the attorney’s honesty. Id. at (b)(4).
An attorney placed on permanent retired status may not practice law in Maryland, nor any
other jurisdiction where the attorney was admitted, and the attorney
cannot apply for admission to the

bar of Maryland or any other jurisdiction. Md. Rule 16-738 (e). The
new rule requires that an attorney permanently and unequivocally retire from the practice of
law in both Maryland and in all
jurisdictions where the attorney is
licensed.
Although Permanent Retired
Status is not reserved for attorneys
of a particular age, the rule will
likely primarily apply to attorneys of retirement age due to the
rule’s lasting prohibition against
the practice of law. Younger attorneys, who otherwise qualify under
Maryland Rule 16-738, would likely consent to placement on inactive status.
An attorney may consent to
inactive status in response to facing disciplinary proceedings when
the attorney is “currently incapacitated and unable to render
adequate legal advice.” Maryland
Rule 16-772 (c)(2)(C). By consenting to inactive status the attorney understands that he/she may
not be reinstated to practice law
unless the attorney proves that
he/she has regained the ability
to provide adequate legal advice.
Id. at (c)(2)(G). Additionally, the
Court of Appeals may enter an
order placing the attorney on inactive status that imposes condiJanuary 2016
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tions that must be met prior to
the attorney being reinstated to
practice law. However, unlike permanent retired status, an attorney
on inactive status may be reinstated to practice law after meeting the requirements imposed by

The

the order.
Attorneys who might be considered by our office to be good candidates for permanent retired status cannot be compelled to accept
their limitations and retire without a stain on their reputation.

We hope that the appropriateness
of this disposition will be clear
enough to engender acceptance by
our declining brothers and sisters
at the Bar. We hope that the families and colleagues of those whose
limitations can cause problems for
clients, courts and the public can
bring their influence to bear on the
important decision to lay down
the burdens of the practice of law.
Jessica Boltz
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