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The
Development
of Crime
Victims’ Rights
In the Law
By Russell P. Butler

A

bout a decade ago, I wrote an
article for the Maryland Bar
Journal entitled “Reemergence of
Crime Victims as Participants in the
Criminal Justice System”. 37-DEC
Md. B.J. 36. That article discussed
the historical role of crime victims in the criminal justice system
as well as how the paradigm had
evolved to include crime victims
and their representatives as having
legal standing to assert their rights
in criminal and juvenile delinquency proceedings. This article revisits
the system that existed 10 years ago
and explores the developments of
the intervening years and the future
of victims’ rights.
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Historical Overview –
Victims’ Rights in Maryland
In 1994, with approximately 92.5 percent of those voting in favor of victims’
rights, Maryland enacted in the MD
Constitution, Declaration of Rights,
Art. 47 (hereinafter “Article 47”) as
a fundamental change in the role of
crime victims in its justice system.
By 2005, Maryland had enacted both
constitutional and statutory rights of
crime victims. These numerous rights
had created a participatory role for
victims in the State’s justice system.
In 1993, prior to the enactment of
Article 47, the General Assembly, upon
the urging of the MSBA Criminal Law
and Practice Section, passed a statute that granted certain victims and
victims’ representatives (hereinafter
“victim”) the ability to seek appellate
review when certain victims’ rights
were either not considered or denied;
this provision is now codified as
Criminal Procedure Article, § 11-103.
By legislative enactments, Maryland
became one of the leaders among
states in the country. Unfortunately,
today Maryland lags behind other
jurisdictions especially as related to
the enforceability of victims’ rights.
See. e.g. State v. Barrett, 350 Ore. 390
(2011) (A court can reverse a sentence
in which a victim’s right to be heard
was not considered.)
Despite Maryland’s policy advancements, the judiciary’s rulings in large
part determined that the General
Assembly had created illusory rights
with no “adult teeth.” Given that
remedial legislation was adopted to
include constitutional protections for
crime victims, the lack of enforcement
by the judiciary remains puzzling and
problematic. While victims regularly
had successfully exercised their rights
in trial courts, the appellate courts
failed to accord victims’ rights the sta6
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tus of fundamental rights, in essence
ignoring that Art. 47 is part of the
State’s Constitution. If the rationale
the Maryland judiciary applicable to
victims’ rights applied to defendant’s
rights, contrary to Mapp v. Ohio, 367
U.S. 643 (1961), defendants would
not have remedies for a constitutional
violation of their fundamental rights
without express legislative remedies.
Constitutional provisions, of course,
trump statutes, rules, practice, and
case law. Regardless of whether it
is the fault of the judiciary or of the
legislature for the lack of enforceability regarding victims’ rights, case law
demonstrates that the rule of law has
not uniformly been provided to crime
victims in our State.
Fortunately for victims’ interests,
after judicial losses, came new statutory changes to address the perceived
statutory weakness and to provide
express remedies for the violations of
victims’ rights. The development of
the law regarding victims’ rights has
been slow, but this is not surprising
considering how long it has taken
society to effectively implement civil
rights and the rights of the accused.
For there to be justice for all, there cannot not be “illusory” victims’ rights
with no “adult” teeth, but rights with
appropriate judicial enforcement.

Victims’ Rights Legislation
and Case Law Over the
Last Decade
Cianos v. State, 338 Md. 406 (1995)
The first Maryland appellate case
arose from the Baltimore County prosecution of Sean Patrick Hall. Hall was
response for the deaths of two victims.
After a guilty plea to two counts of
manslaughter by automobile, Robin
Cianos and Evelyn Barrett, as representatives of the victims, asked to

allocute at Hall’s sentencing. The
Court indicated to the prosecutor,
…there’s nothing those fine people
[the petitioners] could tell me that
hadn’t already been said in whatever letters I’ve received. While
I respect their right to be heard,
we’re already running, I think, a
half hour late. I really don’t think it
would be beneficial to take the time
to hear from them.
Fearing that the Court would go
easier on the defendant if they exercised their right to be heard, the prosecutor after speaking to the representatives informed the Court, “I have
spoken with both [the petitioners]
and they will accede to the Court’s
wishes.” The Court heard argument
by counsel, allocution by Hall, and
remarks by Hall’s girlfriend before
sentencing Hall to a lenient sentence.
The representatives sought judicial
review. The Court of Appeals affirmed
the intermediate appellate court’s dismissal of the case indicating that nonparties cannot appeal a sentencing in a
criminal case, but determined that the
representatives were not required to
pay court costs because arguably the
representatives were denied their rights.
The decision was an anomaly
that rendered the appellate provision meaningless. Victims could seek
appellate review, but there was an
inability in that judicial review process to remedy a violation of a victim’s right. While not providing a
remedy for the violation of the representative’s rights, the Court indicated, “[t]mandate of the people is
clear. In response to that mandate,
trial judges must give appropriate
consideration to the impact of crime
upon the victims. An important step
towards accomplishing that task is to
accept victim impact testimony wher-
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ever possible. Therefore, ordinarily a
request by the sentencing judge to the
victims that they waive their right to
address the court as to the impact of
the crimes upon them should not be
made.” Victims were routinely heard
after this opinion.
Lopez-Sanchez v. State,
388 Md. 214 (2005)
Juvenile DeShawn C. shot Oscar
Antonio Lopez-Sanchez in the back as
he was on his way home from work.
The bullet fractured petitioner’s spine
and right rib, with bullet fragments
and bone fragments remaining in the
spinal canal. As a result of the shooting, Lopez-Sanchez is paralyzed permanently from the chest down. LopezSanchez, in the juvenile case where
DeShawn C. was found delinquent,
asked for restitution as allowed under
Maryland law. Without notice to
Lopez-Sanchez, the parties submitted
a consent order agreeing to an amount
of restitution below the amount sought
by the victim. Lopez-Sanchez sought
appellate review. The Court of Appeals
denied relief indicating,
Victims’ rights have received considerable attention in recent years,
and rightfully so. On both the
federal and state levels, legislatures have expressed the strong
public policy that victims should
have more rights and should be
informed of the proceedings, that
they should be treated fairly, and
in certain cases, that they should
be heard. These rights, provided by the Maryland Legislature
and the Maryland Constitution,
are to be followed and respected. If, however, the prosecutor
or the trial court does not follow
the law with respect to a victim’s
rights in a juvenile proceeding, the
Legislature has not given to the
8
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victim the general right to appeal
that decision.
Two concurring judges added “The
Court concludes, however, and correctly so, that, notwithstanding that
supposed beneficence to victims, the
Legislature has not afforded victims
the right to appeal if those basic rights
are denied. Presumably as a matter of
rationally considered public policy, the
General Assembly has therefore made
those hard-won rights largely illusory.”

Federal Statutory
Enactments and Case Law
On the federal level, crime victims
obtained significant statutory reform
with the adoption of 18 U.S.C. § 3771
in 2004. See Scott Campbell, Stephanie
Roper, Wendy Preston, Louarna Gillis,
and Nila Lynn Crime Victims’ Rights
Act (“CVRA”), Pub. L. No. 108-405,
§§ 101-104, 118 Stat. 2260, 2261-65
(2004). That landmark legislation provided that victims could assert their
rights in the District Court and seek
a writ of mandamus to the Courts of
Appeal if a right was violated. In Kenna
v. United States Dist. Court, 435 F.3d
1011, 1013 (9th Cir. Cal. 2006), the Court
discussed how the CVRA changed the
victim’s role and that the CVRA was
enforceable, “[t]he criminal justice
system has long functioned on the
assumption that crime victims should
behave like good Victorian childrenseen but not heard. The Crime Victims’
Rights Act sought to change this by
making victims independent participants in the criminal justice process.
… The CVRA guarantees crime victims eight different rights, and unlike
the prior crime victims’ rights statute,
allows both the government and the
victims to enforce them.”
The landscape had changed. See e.g.
‘What practitioners and judges need

to know regarding crime victims’ participatory right in federal sentencing
proceedings’, 2006 Federal Sentencing
Reporter, no. 19-1, pp. 21-29. Litigation
by victims has occurred over many of
these rights including:
• Right to full and timely restitution
– Paroline v. United States, 134 S.
Ct. 1710 (2014)
• New sentencing proceedings
when a victim was not heard –
Kenna v. United States Dist. Court,
435 F.3d 1011 (9th Cir. Cal. 2006)
• Victim’s right to be present –
United States Dist. Court (In re
Mikhel), 453 F.3d 1137 (9th Cir.
Cal. 2006)
• Who is a victim – In re Stewart, 552
F.3d 1285 (11th Cir. Fla. 2008).
• Right to notice – In re Simons, 567
F.3d 800 (6th Cir. 2009)
• Right to privacy – United States v.
Shrader, 716 F. Supp. 2d 464 (S.D.
W. Va. 2010)
• Right to proceedings free from
unreasonable delay and fairness
– Carter v. Bigelow, 869 F. Supp. 2d
1322 (D. Utah 2011)
The naysayers who believed that
the sky would fall if victims had rights
were wrong. While victims are nonparties in criminal cases, they maintain enforceable rights that exist in pari
materia with the rights and interests of
defendants and prosecutors. Change
itself is often difficult. Perhaps it was
said best by the Tenth Circuit in the
case of In re Antrobus, 563 F.3d 1092,
1101 (10th Cir. Utah 2009), “[t]he
CVRA is a relatively new statute that
effects dramatic changes to our traditional criminal justice system. The participants in that system – prosecutors,
defendants, victims, and courts alike –
are rightfully struggling with its scope
and meaning. Understandably, the
process of working out these changes

may not be perfect. District courts and
prosecutors must become sensitive to
Congress’s new demand that victims
have a seat at the table.”

Rule 1-326 (2006)
Rule 1-326 clarified that an attorney
could enter an appearance for a victim
or a victim representative in a criminal
or juvenile delinquency case. While
attorneys had entered their appearances before the Rule, the adoption
of the Rule generally eliminated the
argument that attorneys for victims
could not enter and represent victims
in Title 4 proceedings (criminal) and
Title 11 proceedings (juvenile delinquency). Subsequent Rule changes
added Title 8 regarding appellate proceedings where counsel could enter
for crime victims.

Lamb v. Kontgias,
169 Md. App. 466 (2006),
In Lamb v. Kontgias, 169 Md. App.
466 (2006), the Court upheld the trial
court’s failure to modify a reconsideration of a sentence without notice
to the victim. The Court of Special
Appeal stated the issue as follows:
“Does a registered victim of child
sexual abuse, who, in error, was
not notified of a hearing to reconsider her assailant’s sentence, have
standing to challenge a judgment
vacating the original conviction
and sentence in favor of probation
before judgment? Following Cianos
… and Lopez-Sanchez … we regrettably answer no.”
Bell v. State, 392 Md. 17 (2006)
In Bell v. State, 392 Md. 17 (2006), the
Court of Appeals changed Maryland
law regarding abatement of a con-

Congratulations

Debbie Potter
Again being named one of Maryland’s Top 100 Women

viction ab initio when a defendant
died prior to direct appeal being completed. The intermediate appellate
court had ordered the family members of the homicide victim be served
with the defendant’s motion to vacate
before the Court would consider
vacating the conviction. The victim’s
parents, through counsel, opposed
vacating the conviction and the case
was remanded to consider all interests including those of the victim’s
parents. The intermediate appellate
court denied the motion to dismiss
the appeal but remanded the case to
the Circuit Court with instructions
“to hold a hearing at which all parties, including the victim’s parents,
are represented, to determine in the
first instance whether [the indictment]
should be dismissed.”
Bell sought certiorari. The victim’s
parents opposed the certiorari peti-

“The 2015 Maryland’s Top 100
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Daily Record publisher. “They
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Anne Arundel Bar Association Board of Trustees and the Maryland Association for Justice Board of Governors. She continues to work tirelessly for her clients. Since January, in her advocacy for personal injury victims, Debbie has obtained a $4
million settlement, a $1.6 million settlement and a $306,000 jury verdict on a “zero offer” case, all auto crash cases.
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Upper Marlboro and Annapolis * 301.627.8700
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tion and filed a brief in the Court
of Appeals. The Court of Appeals
sua sponte struck the brief. Ultimately
however, the Court of Appeals adopted neither the position of the defendant nor that of the State. Instead, the
Court adopted a position set forth in
the parents’ brief it had stricken.
Chapter 260 of the 2006
and Rule 8-111(c)
Chapter 260 of the 2006 Laws of
Maryland was enacted with the
intent of overruling Lopez-Sanchez by
expressly allowing victims to seek
judicial review in delinquency cases
as well as regarding restitution. In
response to Chapter 260 and Bell,
the Court of Appeals created a new
Subsection (c) (2) of Maryland Rule
8-111 that permits a victim to “participate in the same manner as a party
regarding the rights of the victim . . . .”
Hoile v. State, 404 Md. 591 (2008)
The Court of Appeals addressed the
10

Maryland Bar Journal

July 2015

effect of Rule 8-111 in Hoile v. State.
Tracy Palmer was a domestic violence victim. When the victim was
not notified regarding a motion for
reconsideration of sentence, the lower
court vacated the improperly determined reconsideration of sentence
regarding Hoile and Hoile appealed.
As preliminary matter, the Court of
Appeals denied Hoile’s motion to
strike the appearance of Palmer’s
attorney. The Court of Appeals indicated, “[t]he addition of subsection
(c)(2) has the effect of changing further the landscape of a victim’s role
in appellate criminal proceedings. In
other words, the recent amendments
to Maryland Rule 8-111 serve as a
distinguishing feature between the
present case and Maryland precedent
where Maryland’s appellate courts
have restricted more narrowly victims’ roles in criminal appeals.”
While the Court recognized that
Chapter 260 was intended to reverse
Lopez-Sanchez, it held,

Although a victim now has more
opportunity to participate in an
appeal, there remains no effective
tangible remedy for a victim to
seek to “un-do” what already has
been done in a criminal case. The
Legislature has not amended the
law to permit a victim, based on a
violation of the victim’s rights, to
seek invalidation of an otherwise
legal sentence. The victims’ rights
provisions in Maryland law still
lack adult teeth.
Lafontant v. State,
197 Md. App. 217 (2011)
Joseph Lafontant plead guilty to manslaughter as part of a binding plea
agreement where the judge capped
the defendant’s sentence at four years.
The victim’s representative, appeared
through counsel and requested restitution for funeral and counseling expenses at sentencing. After
Lafontant and the representative were
unable to agree on restitution, the

court found at a post-sentencing restitution hearing that the plea agreement
did not bar restitution.
Lafontant appealed the restitution
to the Court of Special Appeals. The
Court agreed with the representative
that she had an independent statutory
right to request restitution. The Court
then concluded that the lower court’s
order of restitution did not violate the
plea bargain that Lafontant entered
with the State.
Chapter 362 of the 2011
Laws of Maryland
In 2011, the General Assembly amended Criminal Procedure Article, §
11-103 in several important ways. The
legislature provided that courts were
affirmatively responsible for enforcing
victims’ rights. Additionally, a victim
could file a motion within 30 days
of sentencing seeking to impose restitution that was not considered or
denied. Finally, the legislature provided that upon the finding that restitution was not properly issued, the court
can enter a judgment of restitution.
Chapter 363 of the 2013
Laws of Maryland
Two years later, the General Assembly
further amended Criminal Procedure
Article § 11-103 in several significant
respects. The legislature changed the
law to allow an appeal from a final
order rather than an application for
leave to appeal. The enactment also
expanded the types of crime for which
a victim can seek appellate review.
Most significantly, the law now provides for an express remedy for a
violation of a victim’s right unless
such a remedy would violate the federal jeopardy clause. If a victim seeks
to modify a sentence or disposition,
the victim must request relief 30 days
from the alleged violation.

Lindsey v. State,
218 Md. App. 512 (2014)
Shyquille Griffin shot and seriously
injured victim Andrew Lindsey during an attempted robbery. In a case
identical to Lafontant except that there
was a written plea agreement, the
circuit court refused to award restitution and Lindsey appealed. The appellate Court found that the lower court
improperly denied the restitution
request based on an erroneous conclusion that the plea agreement barred
restitution. The Court held that restitution could have been ordered without
violating the plea agreement, without violating Rule 4-345, and without
violating Griffin’s double jeopardy
rights. Shyquille Griffin sought and
was granted certiorari review from
the Lindsey decision by the Court of
Appeals. Griffin v. Lindsey, __ Md. ___
(Cert. granted Dec. 19, 2014)).
Atty. Griev. Comm’n of Md. v. Smith,
___ Md. ___, 2015 Md. LEXIS 29 (2015)
An important responsibility of a prosecutor is to comply with the legal
requirements involving crime victims
as part of a prosecutor’s duty to ensure
that “justice shall be done.” The Court
of Appeals indicated, “[t]he Maryland
Constitution confers on victims of
crimes the right to be treated with ‘dignity, respect, and sensitivity’ by agents
of the State and to be notified and to
participate in criminal proceedings, as
may be permitted by implementing
legislation.” As such, a prosecutor is
subject to sanctions for failing to comply with legal obligations to victims.

Victims’ Rights Now and in
the Future
Despite some adverse appellate decisions, the acceptance of victims’ rights
continues to advance. While it remains
uncertain how the future of victims’

rights will unfold, victims’ rights can
and should be accorded the rule of
law. See e.g. Crime Victims’ Rights:
From Illusion to Reality, American Bar
Association Criminal Justice, Volume
24, Number 1, Spring 2009. Courts
today address issues raised by victims
that have never been previously litigated. Justice is not a one-size-fits-all
concept. Adding the victim’s voice in
the process has had its growing pains,
but the system is better today than the
system was a decade ago. Overtime,
today’s innovative changes will become
the standard practice of tomorrow.
Reflecting back on the Cianos case,
even an appellate loss for a victim can
result in positive advancement for victims’ rights. Today, based in large part
on the Cianos opinion, judges routinely
accept victim impact evidence at sentencing. Similarly, today’s cases will
impact the future role of crime victims
in our justice system.
Victims’ rights are here and are a part
of the practice of law. For those prosecutors who were unaware of the scope of
victims’ rights, the indefinite suspension
of the former prosecutor in the Smith
case demonstrates the need for prosecutors to know and comply with victims’
rights laws. Likewise as reflected by the
Lindsey opinion, defense attorneys must
now be cognizant of victims’ rights laws
in order to adequately represent their
clients. If you are unaware of victims’
rights, now may be a good time to start.

Mr. Butler is Executive Director of the
Maryland Crime Victims’ Resource Center,
Inc. and an adjunct professor at the
University of Baltimore School of Law.
Professor Butler’s syllabus may be found
at: http://law.ubalt.edu/faculty/
sylspring15/ButlerCrimVicSpr15Syl.pdf
(Last accessed April 6, 2015)
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Demby, Sinclair,
and Spence V. State:
Warrantless Searches of Cell Phone
Data in the Wake of Riley v. California
By Matthew McCloskey

I

n Riley v. California, 134 S. Ct. 2473 (2014), the Supreme
Court held that law enforcement officers may not conduct
a warrantless search of the data on an arrestee’s cell phone
pursuant to the search incident to arrest warrant exception. In so
doing, the Court set the parameters that will define the future
litigation of warrantless searches of cell phone data. Moreover,
the Court left open several issues which have begun to present
themselves throughout the United States. Three cases pending
before the Court of Appeals of Maryland – Demby v. State, Sinclair
v. State, and Spence v. State – explore two of these open issues in
particular: the extent to which a law enforcement officer may
conduct a physical search of a cell phone, and the exigent circumstances which might provide justification for a warrantless search
of a cell phone’s contents. The Court of Appeals will be among
the first courts in the nation to resolve these important matters.

12
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Riley v. California
In Riley, the defendant was arrested
for possessing concealed and loaded
firearms. 134 S. Ct. at 2480. Incident to
his arrest, the police seized a smartphone. Id. at 2480-81. Later, without
a warrant, several officers examined
the data on the phone and discovered
photographs of the defendant standing next to a car that they suspected
had been involved in a shooting.
Id. at 2481. He was subsequently
charged in connection with the shooting, and the photographs that the
police discovered on the phone were
admitted against him at trial over his
objection. Id. He was ultimately convicted. Id. California’s intermediate
appellate court affirmed, holding that
the search of his cell phone was justified by the search incident to arrest
exception. Id.
Riley was consolidated with United
States v. Wurie. In Wurie, the police
observed the defendant selling drugs
from a car and subsequently arrested
him. Id. Incident to his arrest, the
police seized a flip-style cell phone,
which they searched without a warrant. Id. In the phone’s contacts, the
officers discovered a picture of a
woman and a child, along with a
telephone number, listed under the
name “my house.” Id. The police
used an online phone directory to
find the address associated with that
phone number, and went to the home
located at that address. Id. When they
arrived, they saw a woman in the
window of the home who resembled
the woman in the photograph from
the defendant’s phone. Id. Using this
information, they obtained a search
warrant for the residence and discovered a large amount of drugs and
a gun. Id. At his trial, the defendant
unsuccessfully argued that the evidence seized at his residence was
14
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the fruit of an unlawful search of his
phone. Id. at 2482. Like Riley, he was
convicted. Id. The First Circuit, however, reversed his conviction, holding
that the warrantless search of his cell
phone was not justified by the search
incident to arrest exception. Id.
The Supreme Court granted certiorari to resolve the split in authority
regarding whether law enforcement
officers may search the data on a cell
phone seized incident to an arrest
without a warrant. The Court began
its analysis by considering whether
the two original justifications for the
search incident exception were applicable to a search of the data on an
arrestee’s cell phone. The first justification was that a search incident to
an arrest serves to keep the arresting officer safe from weapons which
may be carried or concealed on the
arrestee’s person. Id. at 2483 (quoting
Chimel v. California, 395 U.S. 752, 763
(1969)). The Riley Court flatly rejected
the notion that a concern for officer
safety could justify a search of the
contents of an arrestee’s cell phone,
reasoning that “[d]igital data stored
on a cell phone cannot itself be used
as a weapon to harm an arresting officer.” Id. at 2485.
The Court specifically noted, however, that “[l]aw enforcement officers
remain free to examine the physical
aspects of a phone to ensure that it
will not be used as a weapon – say,
to determine whether there is a razor
blade hidden between the phone and
its case.” Id. In that regard, the Court
cited to United State v. Robinson, 414
U.S. 218 (1973), a case in which it
upheld the search of the inside of a
pack of cigarettes as a valid part of
a search incident to arrest because
the contents of the pack did not
feel like cigarettes. Riley¸134 S. Ct.
at 2485. Because unknown physical

objects may always pose risks, no
matter how slight, during the tense
atmosphere of a custodial arrest, the
Court was persuaded that a further
physical search of the items seized
incident to arrest may be a “reasonable protective measure.” Id.
The second justification for the
search incident exception was that it
is reasonable for a law enforcement
officer to search for and seize any
evidence on an arrestee’s person if
such evidence could be concealed or
destroyed by the arrestee. Id. at 2483
(quoting Chimel, 395 U.S. at 763).
California and the United States each
argued, in part, that this rationale
supported allowing a search of an
arrestee’s cell phone data because
of the danger of “remote wiping,”
a process in which a signal is sent
from another source that deletes all of
the data on a cell phone. Id. at 2486.
The existence of this technology, they
argued, justified performing a search
of cell phone data as soon as a person
was arrested. Id. The Court rejected
this argument as well, noting, in part,
that law enforcement officers had
means of dealing with this threat
outside of conducting a warrantless
search. Id. In particular, the Court
stated that “law enforcement officers
can turn the phone off or remove its
battery” in order to obviate the danger of a remote wipe. Id. at 2487.
The Court then examined whether
its logic in Robinson and its progeny,
which allowed officers to search the
contents of physical objects seized
from an arrestee’s person incident to
his or her arrest, should be extended
to apply to the data stored on a cell
phone. Id. Ultimately, the Court held
that “[c]ell phones differ in both a
quantitative and qualitative sense
from other objects that might be kept
on an arrestee’s person.” Id. at 2489-

90. It noted that cell phones can store
an immense amount of data, much of
which reveals more personal details
about an individual than searches
of the physical objects a person carries, such as data about the person’s
interests as demonstrated by their
Internet history. Id. Further, due to
the advent of cloud computing, cell
phones may provide access to data
that is not even stored on the phone
itself. Id. at 2491. Because the data
found on a cell phone is so different than the physical items that
could be found on a person during
a search, the Court refused to apply
the Robinson analysis to the search of
cell phone data. Id.
The Court’s holding was forceful,

but limited. It cautioned that its decision should not be read to disallow
searches of cell phone data; rather, it
simply emphasized the necessity that
a warrant be obtained before the data
is searched. Id. at 2493. Moreover,
it stressed that “other case-specific
exceptions may still justify a warrantless search of a particular phone.” Id.
at 2494. In particular, the Court stated
that the exigent circumstances warrant exception could support a warrantless search under an appropriate
set of facts. Id. But because such circumstances could present themselves
in a variety of different ways, the
Court could not issue a bright-line
rule on that point. Id.

Demby and Sinclair:
Physical Searches of
Cell Phones Seized Incident
to Arrest
The narrow windows for appropriate law enforcement conduct that
the Supreme Court included in Riley
have given rise to the issues in Demby
v. State and Sinclair v. State. In Demby,
the petitioner was arrested while in
his car after admitting to possessing
drugs. During a search of the car,
the police discovered Mr. Demby’s
cell phone, which was ringing and
sending out notification tones. The
phone was either a flip phone or a
slide phone, meaning that it needed
to be physically opened in order to
be operated. The officer who seized
July 2015
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the phone immediately opened it and
read the most recent text messages
sent to the phone, which appear to
have been immediately visible when
the phone was opened. The messages indicated that other individuals
sought to buy drugs from Mr. Demby.
They were subsequently admitted
against Mr. Demby at trial over his
objection.
In Sinclair v. State, the petitioner
was arrested for the carjacking of
a car with custom wheel rims. Mr.
Sinclair was searched incident to his
arrest, and was found to be in possession of a flip phone. The officer
who arrested Mr. Sinclair flipped the
phone open and observed that the
background photo on the cell phone
was a picture of custom wheel rims
that resembled the rims on the car
he had allegedly stolen. That photo,
along with other evidence later
found on the cell phone pursuant to
16
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a warrant, was admitted against Mr.
Sinclair over his objection.
Demby and Sinclair test the Riley
Court’s determinations that a law
enforcement officer is permitted to
“examine the physical aspects of a
phone” and to turn the phone off to
avoid the danger of a remote wipe.
134 S. Ct. at 2485, 87. Perhaps the
most salient fact before the Court of
Appeals is that the phones at issue
were flip or slide phones. The petitioners in each case argue that this
fact does not matter. They emphasize
that their cell phones were seized
and searched incident to their arrests
without a warrant, and that the
Supreme Court emphatically disallowed that practice.
The State, however, argues that
when flip or slide phones are seized
incident to an arrest, examining
the physical aspects of the phone
requires an officer to open or slide

the phone to determine if there is a
weapon concealed within or if the
phone itself is a disguised weapon.
Similarly, some types of flip or slide
phones must be physically opened
in order to be turned off. If, in the
course of lawfully examining and
manipulating the cell phone, the
officer observes incriminating evidence, the State contends that such
evidence may be admitted pursuant
to the plain view doctrine.
Riley did not clarify the extent to
which a physical examination of a cell
phone is permissible. Although the
Supreme Court approved, albeit in
dicta, a hypothetical law enforcement
officer checking between a phone and
its case for a razor, it did not expressly approve an officer physically opening a phone itself. These two actions
lead to materially different results:
the former would not reveal any data
stored on the phone, but the latter

generally would display the phone’s
home screen and presents a possibility that data stored on the phone
could be observed by the officer.
Given Riley’s strong pronouncement
against warrantless searches of cell
phone data, opening a flip phone in
the course of a physical inspection is
thus problematic.
On the other hand, many of
the concerns the Supreme Court
expressed regarding searches of cell
phone data would not be present if
an officer inadvertently viewed only
a cell phone’s home screen. Although
the officer might view several texts
messages or photos that appear on
the home screen, such a scenario
does not implicate the Court’s concern with a government official going
through thousands of photos, the
phone owner’s Internet history, or
other stored data. Moreover, Robinson
and its progeny generally make clear
that officers may conduct a thorough
physical inspection of items seized
incident to an arrest.
Ultimately, the Court of Appeals’
resolution of this issue will define
the balance of these competing policies and precedents. But regardless
of how the Court rules, the issues
in Demby and Sinclair indicate that
it could be extremely important in
future cases to develop a record
regarding the physical characteristics of a phone that is physically
manipulated after being seized incident to an arrest. Both cases originated before Riley, and neither the
State nor the defendant in either
case thoroughly explained how the
cell phones at issue functioned. As
a result, the record is unclear as
to how the phones needed to be
manipulated to achieve permissible
law enforcement objectives. Because
those facts could control the Court of
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Appeal’s analysis, it would behoove
attorneys in future cases to explore
those details as fully as possible.

Spence: Case-Specific
Exigencies
In Spence v. State, the Court of Appeals
has its first post-Riley opportunity to
examine an exigency that could justify a warrantless search of cell phone
data. In that case, the police responded to a reported armed robbery at a
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mobile home in a trailer park. The
victims stated that they were robbed
at gunpoint by a single man. After
reaching the scene of the robbery, a
police officer followed footprints in
the snow to another mobile home in
the same park. A woman answered
the door, and when asked if anybody else was in the home with her,
she responded that her three-yearold son was asleep in another room.
After hearing a loud noise emanate
from that same room, the woman

then admitted that Mr. Spence was
in the room. The officer ordered Mr.
Spence to come out of the room, and
he did so while “doing something”
with a cell phone in his hand. The
officer ordered Mr. Spence to place
the phone on a table next to him,
and he complied. The officer then
searched the house and, after finding
drugs, arrested Mr. Spence. At that
time, the officer read the recent text
messages on the cell phone, which
indicated that Mr. Spence had been
selling drugs. Those text messages
were admitted against him at trial
over his objection.
Whether these circumstances create
an appropriate exigency will be decided under existing guidance regarding
the exigency warrant exception. As
both the State and Mr. Spence note,
this exception generally applies when
there is an imminent threat of danger
to the police or the public, when the
police are in hot pursuit of a suspect,
or when there is an imminent danger
that evidence will be destroyed. See
Georgia v. Randolph, 547 U.S. 103, 117
n.6 (2006). The State contends that the
circumstances of this case indicated
that Mr. Spence may have been contacting other people to alert them of
the presence of the police. The officer
who arrested Mr. Spence was given
false information when she asked
who was present in the trailer, was
investigating a recent violent crime,
and when she ordered him to come
out she believed he may have been
sending messages to an accomplice or
perhaps the perpetrator. Under these
facts, the State argues that there was
a distinct danger that evidence could
be destroyed, that the perpetrator of
the robbery could escape, or that an
accomplice who posed a threat to the
officer’s safety could be nearby.
Mr. Spence argues that these facts

do not rise to the level of an exigency. He contends that there was no
reasonable suspicion that more than
one person was involved in the robbery, and thus no danger of a third
party being involved in the situation.
Moreover, he emphasizes that the
Riley Court was unpersuaded by the
destruction of evidence rationale for
justifying a warrantless search of cell
phone data.
In resolving these arguments, the
Court of Appeals will likely have to
weigh the Riley Court’s pronouncements regarding the destruction of
evidence justification. Although the
Supreme Court did not foreclose the
possibility that such a rationale could
justify a warrantless search of cell
phone data, it did hold that there
must be some particularized facts
which indicate the destruction of evi-

dence is a real threat. Riley, 134 S.
Ct. at 2494. An important distinction
exists, however, in that Riley dealt
with the destruction of evidence on
a cell phone itself as opposed to a person purportedly using a cell phone
to communicate to others regarding the presence of law enforcement
officers. This is especially relevant
in light of the fact that the officer
in Spence seems only to have examined recent text messages instead
of conducting an exhaustive search
of the phone’s data. Consequently,
the Court of Appeals’ decision may
implicate entirely different concerns
than those raised in Riley.

that put Riley to work in practice.
Despite Riley’s seemingly expansive
holding, some grey areas remain
to be clarified in the context of
warrantless searches of cell phone
data. The issues before the Court
of Appeals illustrate the challenges
courts will face in analyzing the
questions the Supreme Court left
unanswered, and their resolution
will shape how these issues will be
litigated in Maryland.
Mr. McCloskey is a recent graduate
of the University of Baltimore School
of Law. He currently clerks for the
Honorable Kathryn Grill Graeff, Court of
Special Appeals of Maryland.

Conclusion
Demby, Sinclair, and Spence are
among the first cases in the nation
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Cross-Examination
By James A. Johnson
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Dean Wigmore stated that cross-examination is beyond doubt “the greatest legal
engine ever invented for the discovery of the truth.” But cross-examination is not
only a means of discovering the truth; it is also an opportunity to persuade the
fact-finder and set up ammunition for final argument.
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Goals
For the consummate trial lawyer,
persuasion is an art practiced in its
most subtle form on cross-examination. If no harm has been done
to your case on direct examination
and this particular witness cannot
advance your theory of the case,
announce, “No questions, your
honor,” and sit down! Indeed, sometimes, the best cross is no cross at all.
But, when you should ask questions,
two major components must be considered: the method of questioning
and the purpose in the questioning.
The purpose is either to further your
case or to point out weaknesses in
the opponent’s case.
The method of cross-examination
relates to the manner in which the
questions are put to the witness. First,
ask leading questions. A leading question is one that suggests the desired
answer to the witness:
Q. You work on Pennsylvania
Avenue?
A. Yes.
Q. Near the White House?
A. Yes.
Q. At approximately 5:15 p.m. you
were standing near the street?
A. Yes.
Q. You were waiting for a cab?
A. Yes.
Q. You saw two cars collide?
A. Yes.
Second, get one fact at a time, using
short questions and plain words asking for facts – not information or
evaluations. The form of the question
can give the jury the impression that
the witness is free to answer the question as he chooses, yet still limit the
witness:
Q: Did you see one of the cars hit
the curb after the collision?
A. Yes, I saw that.
Q. Did you see the policeman
22
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investigate the collision?
A. Yes, I saw that, too.
The courtroom virtuoso always
knows in advance the answers to
his or her questions through formal
and informal discovery. This line of
questioning permits the interrogator to maintain control of the witness without asking a leading question. Moreover, this illusion not only
controls the witness but promotes
a lawyer’s credibility and sense of
fairness. Keep in mind that your
choice of words can affect not only
the witness’s answers but the juror’s
impressions.
Third, control of both content and
direction is the key to successful crossexamination. Again, cross-examination
is not for the witness, it is for you. It is
your opportunity to present your side
of the witness’s story. The object is to
get the answer you want and not one
word more.
But, what do you do when you get
an evasive or unresponsive answer?
For example:
Q: You are married, aren’t you?
A: I guess, you could say that.
Don’t ask the judge to instruct the
witness to answer the question. You
control the witness by simply, repeating the question.
Q. Are you married?
A. Yes.
Or, better still, tell the witness you
are repeating the question.
Q. Dr. Smith, my question was,
“You examined the plaintiff only
once?”
A. Yes, that’s correct.
When the witness starts explaining
or qualifying his or her answer, in
narrative fashion, raise both hands,
palms forward toward the witness.
Obviously, this means stop, which

is a common and understandable
signal. The witness is being silenced
by you, the teacher, in front of the
class – the jury. Try it, because it is
amazingly effective. But only use this
tactic if the answer is genuinely unresponsive, because you risk creating
jury sympathy.
Federal Rule of Evidence 611(b)
generally limits the scope of cross
examination to the subject matter of
direct examination:
(b) Scope of cross examination
Cross-examination should be limited to the subject matter of direct
examination and matters affecting
the credibility of the witness. The
court may, in the exercise of discretion permit inquiry into additional
matters as if on direct examination.
The Maryland Rules of Evidence
are modeled after the Federal Rules
of Evidence, but with differences.
The Maryland Rules of Evidence
provide for a limited cross-examination, subject to the court’s discretion. However, Maryland permits
a wide-open cross-examination in
one circumstance: when the criminal
defendant elects to testify on the
merits of the case. Where the defendant elects to testify at trial on the
voluntariness of a confession, such
testimony is subject to wide-open
cross-examination on any relevant
matter in the case.
“Let me ask you this…” and “Isn’t
it true that…” are poor introductory phrases to commence questioning; the same applies to tag endings,
such as “Okay,” “I see,” or “Right.”
Avoid these and other verbal crutches
because they only make the question
longer and give the witness more
time to think. On occasion, you may
want to jump-start the witness, but
the most effective approach is to get
right to the question.

Transition
Transitional phrases or topical headlines permit the examiner to move
to another subject or area so that the
witness cannot avoid the question.
Equally important, the jury is given
advance notice of the new subject and
can focus on the given answers. An
example of a transition phrase:
“Mr. Roberts, now, the subject
is....”, or
“Let’s talk about the night of May
15...”, or
“Mr. Roberts, will you take us back
to the scene of the alleged accident,” or
“Now, let’s move on to the day of

the murder – where were you at
approximately 3:00 p.m.?”

Traps
You must have a purpose when
you cross-examine a witness. Crossexamination that does not attain a
specific purpose is a waste of time and
a trap. You can damage your case. The
key is to evaluate the direct testimony
and its impact on the jury. The questions to be considered based on direct
examination are as follows:
Has this witness hurt me?
Can this witness help me?

And then, the follow-up questions,
to yourself: How has this witness hurt
me? And where? If no harm has been
done to your case and there is nothing to be gained, half-rise in your seat
and announce, “No questions, your
honor.” The mark of the masterful
cross-examiner is to be able to make
these decisions quickly by listening
to the answers. You should already
know the answers, keeping in mind
never to ask a question without first
knowing the answer — a cardinal rule
adhered to by seasoned trial lawyers.
And listen closely to the response,
because sometimes you will receive a
spectacularly favorable answer. And
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when you do, S-T-O-P! Don’t ask the
witness to repeat it or explain it. Save
it for summation! Leave the jury in
suspense, unsatisfied, or a little curious. Then you satisfy them on summation. Remember, one of the purposes
of cross-examination is to secure the
information you need to support your
theory of the case.

Preparation
Preparation is the golden rule of crossexamination. The purpose of every
part of a trial is to persuade. The most
effective cross is not random or casual
but strategically planned to support
your theory of the case. There is no
mystery to effective cross-examination, regardless of the witness, lay or
expert. Your ability to cross-examine
is the product of thorough preparation
and informed and intelligent choices
made before trial. The first step is to
prepare a theory of your case, a persuasive explanation of the events at
issue. The theory should be re-evaluated, honed, and possibly changed
until you are satisfied that you have
found the best one.
The theory of the case is the basic
underlying idea that explains the
legal theory and factual background
and ties the evidence into a coherent whole. A good theory must be
plausible to jurors and persuade
them to decide the case in your client’s favor. It is the fundamental
concept around which everything
else revolves. The theory of the case
determines which witnesses to call
and the order in which to do so.
Every phase of trial should be used
to persuade, including cross-examination. The questions that you ask
on cross-examination should be
consistent with your theory.
The next step is to develop a theme:
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a one sentence summary of your
theory. The defendant in a criminal
case generally needs a theme more
than a plaintiff in a civil case. The
jury is thinking that he or she must
have done something wrong; otherwise there would not be a trial. An
effective theme must be simple. The
theme should flow logically from
the facts. The jurors must be able to
relate to the theme based on their life
experiences. For example, “This is a
case about self-defense,” or “This is
a case about risks, rules and responsibilities.” You can get this information to support your theory of the
case from police reports, pleadings,
prior testimony, learned treatises,
written articles, journals, computer
search, professional organizations,
and licensing boards.
In a criminal case with no meaningful pretrial discovery, you at least
have the prosecutor’s witness list in
advance of trial. Moreover, pursuant
to Brady v. Maryland, 373 U.S. 83 (1963),
and its progeny, the government
must disclose upon request any evidence that either exculpates a defendant or can be used for impeachment
(prior convictions). Additionally,
Federal Rule of Criminal Procedure
26.2 and the Jencks Act, 18 U.S.C. §
3500, both require the government to
disclose upon motion the witness’s
prior statements that relate to his or
her direct testimony (grand jury testimony). In many jurisdictions, Brady
and Jencks Act material is usually
disclosed in response to a simple letter request. Remain flexible and be
ready to make adjustments, but also
know in advance what you want
to achieve with each witness. If the
lawyer is an actor and the jury is the
audience, then just like for any good
play, you must prepare. The actor
must keep the main theme of the play

in mind throughout the entire performance and not let it escape the audience. The advocate should weave the
theme throughout the trial, including cross-examination. The skillful
advocate has the ability to focus like
a laser beam on the precise issue
and disregard everything not directly
relating to that issue.
Moreover, never do anything
inconsistent with the theory of the
case. Meticulous preparation yields
dividends. For each witness, prepare a short list of constructive and
destructive facts that you need to
establish for use in your closing
argument. Establish your constructive facts before asking questions
designed to discredit the witness’s
credibility. With this approach, the
witness will be more cooperative,
and his or her admissions and concessions will be given more weight
if obtained before you have attacked
his or her credibility.

Probing
Even with formal and informal discovery and meticulous preparation,
you cannot know all the answers.
Moreover, you may face a surprise
witness, or new testimony may arise
in areas that were previously overlooked. If any of this happens, what
should you do? The adroit advocate
develops the art of probing, a tool of
advocacy that should be in every trial
lawyer’s kit.
Probing involves testing the witness’s knowledge, with care, just like
a professional boxer who uses his left
hand jab to set up his thundering right
hand; the boxer is looking for an opening, and so are you. How do you probe
in the courtroom? By asking openended questions based on careful listening to the witness’s answers. And

you may have to ask an open-ended
question. But, just like the boxer, proceed very carefully. Sometimes he will
throw a right-handed punch without
a clear opening. But a professional
boxer is experienced, and probing
without knowing the answer is for
the experienced trial lawyer. I do not
suggest that you ask a “why” question on a material matter, or any other
question with reckless abandon. This
technique requires immediate mental
gymnastics. Like every skill of advocacy, it is honed with practice. Probing
involves asking an open-ended question on collateral matters to test the
witness’s knowledge, gently, by using
short questions to get the information
you need to make your point. It is
enough that the answers to your probing questions are vague, hesitant, or
uninformed responses.
Before dismissing a witness, make
every effort to elicit favorable testimony. A deft cross-examiner meticulously observes the witness while
he or she is being examined by the

adversary. Every expression on his
or her face, the movement of his or
her hands, the manner of expressing
his or herself, the witness’s whole
bearing, all taken together, enable the
cross-examiner to arrive at an accurate
estimate of the witness’s integrity.

Conclusion
The most effective cross is strategically planned in advance. Focus on
topics that by their nature allow for
control of the witness. Now counsel
can easily depart from the conventional guidelines for cross-examination.
Using a mix of open and leading questions permits the witness to provide a
reasonable and uninhibited explanation of his or her answers. The trick is
that counsel gets to pick the topic for the
witness’s testimony on key trial themes
that will cause jurors to decide the case in
counsel’s favor.
The testimony sought should be
directly related to the cross-examiner’s trial theme. The topics should be

supported by prior statements, documentary evidence, or undisputed facts
that can be established through minimal contradiction.
Your ability to effectively crossexamine is the product of thorough
preparation and experience. How
does the young lawyer get experience?
One way is to take the advice of the
proverbial drunk, wrapped around
a street light post, who responded to
an inquiry by neatly dressed young
gentlemen carrying a cello:
“How do I get to Carnegie Hall?”
“Practice! Practice! Practice!”
If you do not have time to do everything suggested in this article, do as
much as you can. The more you do,
the better your cross-examination will
be. You will have persuasive ammunition to argue in summation.
Mr. Johnson is a trial lawyer in Southfield,
Michigan, and an active member of the
Michigan, Massachusetts, Texas, and
Federal Court Bars. He may be reached at
johnsonjajmf@hotmail.com.
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Mistaken Eyewitness Identifications
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Maryland
By David E. Aaronson
and Julia M. Fox
Mistaken eyewitness identifications played
the primary role in 236 of the 329 (72 percent) post-conviction DNA exonerations in the
United States, according to Innocence Project
statistics, making it the number one cause
of wrongful convictions. The real perpetrators were apprehended in 159 of these cases.
http://www.innocenceproject.org/cases-falseimprisonment/front-page#c10=published&b_
start=0&c4=Exonerated+by+DNA (last visited
Mar. 22, 2015). Since only a fraction of criminal
cases involve biological evidence that can be
subject to DNA testing, most wrongfully convicted persons have little chance of proving
their innocence. Wrongful convictions based on
mistaken eyewitness identifications are especially serious for racial minorities, who make
up approximately 70 percent of the wrongfully
convicted. Elizabeth F. Loftus, The Dangers of
Eyewitnesses for the Innocent: Learning from
the Past and Projecting into the Age of Social
Media, 46 New Eng. L. Rev. 769, 770 (2012).
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Maryland is not exempt from eyewitness misidentification. In this
state, Kirk Bloodsworth became the
first man to be exonerated after being
sentenced to death. At the age of
22, Bloodsworth was arrested after
an anonymous call suggested that
he was responsible for the rape and
murder of a young girl. Although no
physical evidence tied Bloodworth
to the murder, witnesses testified
that they had seen him with the victim. Bloodsworth spent nine years in
prison before he was released based
on DNA evidence. Kirk Bloodsworth,
Innocence Project, http://www.innocenceproject.org/cases-false-imprisonment/kirk-bloodsworth (last visited Mar. 8, 2015).
Other examples of wrongful convictions based on eyewitness identifications in Maryland include Larry
Lane Hugee, who was arrested for
the robbery of a Dollar Tree. Hugee,
who had prior convictions for theft
and possession of a weapon, had
been questioned by police in the
strip mall where Dollar Tree was
located about a week prior to the
robbery. Police put Hugee’s photograph into a photographic lineup,
and although the robber’s face was
covered with a ski mask during the
commission of the crime, witnesses
identified Hugee as the robber. Larry
Lane Hugee, the National Registry
of Exonerations, http://www.law.
umich.edu/special/exoneration/
pages/casedetail.aspx?caseid=4172
(last visited Mar. 8, 2015).
Jerry Jenkins was another
Maryland victim of witness misidentification who was falsely imprisoned for rape. Jenkins, who was
being held in Charles County Jail
following his arrest for an unrelated
crime, was interviewed in relation
to the rape. Despite having taken
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a photo during their interview of
Jenkins, police put a five-year-old
photograph of him into a photographic array, resulting in the victim
saying he “looked like” the attacker.
Although at trial, the victim said she
could not positively identify Jenkins,
he was convicted and spent approximately 26 years in prison. Jerry
Lee Jenkins, the National Registry
of Exonerations, http://www.law.
umich.edu/special/exoneration/
Pages/casedetail.aspx?caseid=4191
(last visited Mar. 8, 2015).
These stories and others demonstrate the need to re-evaluate current
eyewitness identification procedures
in Maryland to help reduce wrongful
convictions.

The Need for Additional
Safeguards to Reduce the
Likelihood of Wrongful
Convictions Based on
Mistaken Eyewitness
Identification(s)
There is an emerging consensus, including within the
U.S. Department of Justice, the
National Research Council of the
National Academies of Sciences
(Identifying the Culprit: Assessing
Eyewitness Identification, 2014), and
the International Association of
Chiefs of Police (National Summit
on Wrongful Convictions: Building a
Systemic Approach to Prevent Wrongful
Convictions, August 2013), that recognizes the need and importance of
additional safeguards to reduce the
likelihood of mistaken eyewitness
identifications. These reforms need
to be initiated through state courts
and legislatures, rather than rely on
federal intervention.
The U.S. Supreme Court, in an 8-1
decision in Perry v. New Hampshire,

565 U.S. ___, 132 S. Ct. 716 (2012),
affirmed a defendant’s conviction for
breaking into a car in a parking lot.
Defendant alleged that the circumstances surrounding his identification were suggestive because, among
other things, the eyewitness had
identified him while he was standing
next to a police officer in the parking lot. Resolving a conflict among
federal and state courts, the Court
held that a trial judge is not required
under the Due Process Clause to conduct a preliminary assessment of “the
reliability of an eyewitness identification when the identification was not
procured under unnecessarily suggestive circumstances arranged by
law enforcement.” Id. at 730.
The Court in Perry reaffirmed the
holdings of its earlier cases, especially
Neil v. Biggers, 409 U.S. 188, 93 S. Ct.
375 (1972) and Manson v. Brathwaite,
432 U.S. 98, 97 S. Ct. 2243 (1977).
Under these cases, the Due Process
Clause does not require that an identification infected by improper police
influence be automatically excluded.
“If the indicia of reliability are strong
enough to outweigh the corrupting
effect of the police-arranged suggestive circumstances,” then the pretrial “identification evidence ordinarily will be admitted and the jury
will ultimately determine its worth.”
Perry, at 720. Trial courts often follow
a two-step procedure: (1) “whether the police used an unnecessarily
suggestive identification procedure”;
and (2) “if they did,… whether [that]
procedure so tainted the resulting
identification as to render it unreliable and thus inadmissible.” Id. at
722. Maryland follows this two-step
procedure. See Chambers v. State, 81
Md. App. 210, 567 A.2d 458 (1989).
Even when the pre-trial identification
is found to be inadmissible due to its

suggestive nature, if the subsequent
in-court identification is not a product of the tainted identification, but
is based on an independent source
such as a clear view of the suspect
at the occurrence of the crime, the-in
court identification may be admitted. See, e.g., Foster v. State 272 Md.
273, 323 A.2d 419 (1974).In Manson v.
Brathwaite, 432 U.S. 98, 97 S. Ct. 2243
(1997), the Supreme Court provided
a list of “factors to weigh against the
corrupting effect of a suggestive identification,” including: opportunity to
view, degree of attention, accuracy
of the description, witness’s level of
certainty, and time between the crime
and confrontation. Id. at 114-16, 97 S.
Ct. at 2253-54.

In Justice Sotomayor’s dissenting
opinion in Perry, she stated that it
is not merely the suggestive act that
creates a Due Process concern, but
the effect of a suggestive act on the
reliability of a resulting identification. Perry, at 731. Conduct that is
intentionally suggestive or inadvertently suggestive can lead to the same
unfair result. Referring to the numerous scientific studies on the topic of
reliability of eyewitness identifications, she stated: “Over the past three
decades, more than two thousand
studies related to eyewitness identification have been published. One state
supreme court recently appointed a
special master to conduct an exhaustive survey of the current state of

the scientific evidence and concluded that ‘(t)he research…is not only
extensive’ but ‘it represents the gold
standard in terms of the applicability
of social science research to law,’” Id.
at 738 (citing State v. Henderson, 208
N.J. 208, 283, 27 A.3d 872, 916 (2011)).
At least one state court has rejected
the holding in Perry v. New Hampshire,
supra, on state evidence grounds,
finding that an identification should
not be admitted when it arises from
“especially suggestive circumstances” other than police procedures. In
Commonwealth v. Crayton, 470 Mass.
228, 21 N.E.3d 157 (2014), the Supreme
Judicial Court of Massachusetts
stated: “Our reliance on commonlaw principles of fairness to supJuly 2015
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press an identification made under
‘especially suggestive circumstances’
even where the circumstances did not
result from improper police activity is
also in contrast with the United States
Supreme Court jurisprudence.” Id. at
235, 21 N.E.3d at 165.
State v. Henderson, the landmark
case decided by the Supreme Court
of New Jersey and cited by Justice
Sotomayor in Perry v. New Hampshire,
revised the framework for admission of eyewitness identifications by
“allowing judges to consider all relevant factors that affect reliability in
deciding whether an identification
is admissible” and departing from
a rule that is heavily weighted by
factors that can be affected by suggestiveness. 208 N.J. 208, 288, 27 A.3d
872, 919 (2011). The new test allows
all relevant variables to be explored
at pretrial hearings when there is evidence of suggestiveness, and calls for
courts to develop and use enhanced
jury instructions so that jurors can
evaluate eyewitness identification
evidence properly. Id.
The Oregon Supreme Court, in State
v. Lawson, went further by requiring
Oregon courts to consider all factors
that can affect an eyewitness identification and employ remedies, such as
limiting the eyewitness’s testimony
and permitting expert testimony to
explain the science behind identifications. 352 Or. 724, 761-62, 291 P.3d
673, 697 (2012). It also instructed
trial courts to impose remedies if
the defendant establishes that he/she
would be unfairly prejudiced by the
evidence. Id.
Building on that momentum, the
Supreme Court of Connecticut, in
State v. Guilbert, held that the reliability of eyewitness identifications
is often not a matter that the average
juror is familiar with, and the admis30
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sion of an expert witness on that issue
“does not invade the providence of
the jury to determine what weight
to give evidence.” 306 Conn. 218,
251-52, 49 A.3d 705, 731 (2012). The
Court held that the trial court abused
its discretion by concluding that an
expert witness’s testimony about the
reliability of eyewitness identification concerned matters of common
knowledge. Id. at 259, 49 A.3d at 735.

Pre-trial and Trial
Safeguards to Reduce the
Likelihood of Wrongful
Convictions Based on
Mistaken Eyewitness
Identification(s)
According to Deborah Davis and
Elizabeth Loftus, eyewitness identifications are very rarely suppressed.
Deborah Davis & Elizabeth F. Loftus,
The Dangers of Eyewitnesses for the
Innocent: Learning from the Past and
Projecting into the Age of Social Media,
46 New Eng. L. Rev. 769, 775-76 (2012).
In New Jersey v. Henderson, supra, the
Report of the Special Master, No.
A-8-08 (June 18, 2010) found only one
New Jersey appellate decision, unreported, that applied the U.S. Supreme
Court’s Manson v. Brathwaite, supra,
test to suppress an eyewitness identification. The Report concluded:
“Because the test allows…a finding
of reliability notwithstanding impermissible suggestiveness, it appears
to be of little value in weeding out
unreliable identifications.” Id. at 78.
There are two viable avenues to
reduce the likelihood and impact of
mistaken eyewitness identifications:
(1) improve pre-trial police procedures to reduce the likelihood that
mistaken identifications will occur;
and (2) in appropriate cases, trial
judges should consider allowing

expert witness testimony and providing eyewitness specific jury instructions to help jurors better understand
the circumstances that may affect the
accuracy of eyewitness identification
evidence.
A third avenue, to modify existing
standards and procedures so that trial
judges will be more likely to suppress
unduly suggestive and unreliable
eyewitness identifications, is unlikely
to to happen in Maryland in light of
the Court of Appeals recent decision
in Smiley v. State, No. 37 SEPT. TERM
2014, 2015 WL 1000055 (Md. Mar. 9,
2015). In a unanimous decision, the
Court of Appeals affirmed its nearly 30-year-old standard that photo
identifications be admitted unless the
police procedure was so impermissibly suggestive as to make the identification unreliable.
A. Improving Pre-trial Police
Procedures
The Innocence Project notes that
ten states have implemented the
1999 reforms published by the
U.S. Department of Justice (DOJ),
Eyewitness Evidence: A Guide for
Law Enforcement (1999) (available at
https://www.ncjrs.gov/pdffiles1/
nij/178240.pdf), a set of voluntary
guidelines for eyewitness investigations by law enforcement. According
to the Innocence Project, these procedures have been shown to significantly decrease misidentifications.
The Causes of Wrongful Conviction,
Innocence Project, http://www.innocenceproject.org/causes-wrongfulconviction (last visited Mar. 8, 2015).
The Innocence Project reports that
Maryland has already taken steps to
reduce and remedy wrongful convictions: law enforcement units that
regularly use interrogation rooms
capable of creating audiovisual

recordings must make reasonable
efforts to record custodial interrogations for certain crimes (see Md. Code
Ann., Crim. Proc. 2-402); a person
convicted of murder, manslaughter,
or certain sexual offenses may be
eligible for post-conviction DNA testing; biological evidence must be preserved for certain criminal cases; and
the Board of Public Works determines
compensation packages for pardoned
individuals wrongfully convicted
(see Md. State Fin. & Proc. 10-501).
Maryland, Innocence Project, http://
www.innocenceproject.org/how-isyour-state-doing/MD (last visited
Mar. 8, 2015).
In 2014, the Maryland General
Assembly took another important
step by enacting legislation requiring all law enforcement agencies in
the state to adopt and implement
policies to improve pre-trial policeconducted eyewitness identification
procedures. Each law enforcement
agency within the state has until
January 1, 2016, to adopt the Police
Training Commission’s Eyewitness
Identification Model Policy or to
adopt and implement its own policy that complies with Md. Code
Ann., Public Safety § 3-506.1. The
Department of State Police will then
compile the written policies and
allow public inspection. Md. Code
Ann., Public Safety § 3-506; Public
Safety—Eyewitness Identification—
Procedures, 2014 Maryland Laws Ch.
202 (H.B. 1200).
The new legislation has some
shortcomings and leaves many
questions unanswered, among
them: After the Department of State
Police compiles the written policies and allows public inspection,
which agency, if any, will be tasked
with making sure that the policies
are implemented, how much time

will be allowed for implementation, and what authority will this
agency have?; What penalties, if
any, will be imposed for failure(s)
to abide by the new legislation?;
What resources will be available to
local law enforcement agencies to
implement the new policies?; What
type of and how much training
will be required to make sure that
the procedures are properly implemented, who will provide the training, and how will the training be
conducted?; Will these procedures
be applied to serious felonies, all
felonies, or all cases?
Also, while sequential line-ups and
sequential photo line-ups are discussed in the DOJ Guidelines (see
supra at 34), they are not addressed
in the recently enacted Maryland legislation. According to the Guidelines,
“Scientific research indicates that
identification procedures such as
lineups and photo arrays produce
more reliable evidence when the
individual lineup members or photographs are shown to the witness
sequentially – one at a time – rather
than simultaneously.” (see Guidelines
at 9). Some, but not all, Maryland law
enforcement agencies currently use
sequential methods of presentation.
B. Trial Safeguards
• Expert Witnesses
Justice Ginsburg, writing for the
majority in Perry v. New Hampshire,
stated that the admission of expert testimony helps jurors evaluate eyewitness identifications and safeguards
defendants against misidentification.
565 U.S. ___, 132 S.Ct. 716, 729 (2012).
The Court noted that some states
allow defendants to present expert
testimony on this evidence. Id. (citing
State v. Clopten, 2009 UT 84, A33, 223
P.3d. 1103, 113)(“We expect…that in

cases involving eyewitness identification of strangers or near-strangers, trial courts will routinely admit
expert testimony [on the dangers of
such evidence.]”).
Justice Sotomayor, dissenting in
Perry v. New Hampshire, responded to
the majority’s reliance on the jury to
determine the reliability of eyewitness identification evidence: “…[O]
ur cases are rooted in the assumption
that eyewitness identifications upend
the ordinary expectation that it is
‘the province of the jury to weigh the
credibility of competing witnesses’….
As noted, jurors find eyewitness evidence unusually powerful and their
ability to assess credibility is hindered by a witness’ false confidence
in the accuracy of his or her identification.” 132 S.Ct 716, 737.
Maryland judges have often
declined to admit expert testimony on eyewitness identifications.
Interestingly, in the Kirk Bloodsworth
case in 1986, the Court of Appeals of
Maryland held that the trial court did
not abuse its discretion in declining
to admit expert testimony on the reliability of eyewitness identifications
given the discretion of trial judges
in the admission of expert testimony.
Bloodsworth v. State, 307 Md. 164, 186,
512 A.2d 1056, 1067 (1986). The trial
judge feared that the evidence would
confuse or mislead the jury and that
it would be of little value in helping
the jury understand the evidence. Id.
at 178, 512 A.2d at 1063.
More recently, the Court of Appeals
of Maryland upheld the trial court’s
refusal to admit expert testimony on
(1) the lack of correlation between a
witness’s confidence and accuracy
of that witness’s identification on
the grounds that it offered nothing
of value to the jury, (2) the adverse
affect of the passage of time on
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a witness’s ability to recall memories on the grounds that it is common knowledge, and (3) the adverse
affect of stress on one’s recollection
of memories on the grounds that
it would be confusing to the jury.
Bomas v. State, 412 Md. 398, 421-22,
987 A.3d 98, 115 (2010).
Furthermore, in Smiley v. State,
No. 37 SEPT. TERM 2014, 2015 WL
1000055 (Md. Mar. 9, 2015), the Court
of Appeals affirmed the decision of
the Court of Special Appeals, 216 Md.
App. 1, 84 A.3d 190 (2014) and upheld
the trial court’s refusal to allow expert
witnesses to testify on scientific
knowledge concerning memory. The
Court of Appeals declined to adopt
the theories and methodologies of the
New Jersey Supreme Court in State
v. Henderson, supra, either as a matter of State constitutional or evidentiary law. Id. at *7. However, the court
declared that “trial courts should recognize these scientific advances in
exercising their discretion whether to
admit such expert testimony in a particular case.” Id. at *13 (quoting Bomas
v. State, 412 Md. at 416, 987 A.2d at
112 (2010).
• Eyewitness
Specific
Jury
Instructions
Eyewitness Specific Jury Instructions
The court in Henderson v. State
stated that expert testimony might
be less necessary with the use of
focused eyewitness identification
jury instructions. 208 N.J 208, 219, 27
A.3d 872, 878 (2011). An important
judicial function is educating the
jury through the use of jury instructions. Currently, Maryland cases do
not recognize the need to inform
jurors of specific factors that may
affect the reliability of eyewitness
identifications. A judge need not
give a requested instruction if he/
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she believes the matter is already
covered by instructions given. Md.
Rule 4-325; see e.g. Gunning v. State,
374 Md. 332, 701 A.2d 374 (1997).
Maryland judges often choose not to
give these jury instructions because
they classify certain eyewitness identification issues as “common sense.”
See e.g. Smiley v. State, 216 Md. App.
1, 38, 84 A.3d 190, 211-12 (2014), aff’d
No. 37 SEPT. TERM 2014, 2015 WL
1000055, n. 11 (Md. Mar. 9, 2015).
Henderson, however, requires trial
judges, in appropriate circumstances, to instruct juries on factors that
increase the risk of eyewitness misidentifications. Henderson v. State,
208 N.J 208, 27 A.3d 872 (2011). The
court appointed a Special Master
who submitted a report on her
findings on eyewitness identifications that the court used to create
its model instructions. See State v.
Henderson, N.J. Supreme Court, No.
A-8-08 (Special Master’s Report).
Two years later, the United States
Supreme Court in Perry v. New
Hampshire recognized the importance of these instructions. While
refusing to enlarge the domain of
Due Process, the Court specifically noted that eyewitness-specific
jury instructions, adopted by many
courts as safeguards built into the
system, prevent juries from putting
too much weight on eyewitness testimony. 132 S.Ct. 716, 729 (2012).
In Commonwealth v. Gomes, 470
Mass. 352, 22 N.E.3d 897 (2015),
the Supreme Judicial Court of
Massachusetts affirmed the defendant’s conviction, holding that the
trial court did not abuse its discretion by failing to give the defendant’s proferred eyewitness identification jury instructions. However,
with the guidance of the Report and
Recommendations of the Supreme

Judicial Court Study Group on
Eyewitness Evidence (July 25,
2013) (Study Group Report), available at http:///www.mass.gov/
courts/docs/sjc/docs/eyewitnessevidence-report-2013.pdf, the court
concluded “that there are scientific
principles regarding eyewitness
identification that are ‘so generally
accepted’ that it is appropriate in
the future to instruct juries regarding these principles so that they
may apply the principles in their
evaluation of eyewitness identification evidence.” 470 Mass. at 354, 22
N.E.3d at 900. In an unusual turn,
the court included as an Appendix
to its opinion a provisional jury
instruction regarding eyewitness
identification evidence. . Id. at 354,
22 N.E.3d at 900-01.
In light of the recently published
Gomes opinion and one of the coauthors recently published preGomes instructions for Maryland, the
authors recommend the following
proposed model jury instructions
for Maryland trial judges to consider
in appropriate cases. These instructions are based on integrating some
of the provisional jury instructions
in Gomes with the co-author’s published jury instructions, especially
§ 2.56, Identification of Defendant
by Eyewitnesses. See related jury
instructions: § 2.57(A), Identification
of Defendant by Single Eyewitness;
§ 2.61, Photographic Identification;
§ 2.62, Identification Based on
Defendant’s “Mug Shots”: No
inference to be Drawn from Police
Possession; § 2.23, Credibility of
Witnesses; and § 2.57(B), Cross-Racial
Identification of Defendant. David
E. Aaronson, Maryland Criminal
Jury Instructions and Commentary
(2014-2015 ed., LexisNexis). See
also David E. Aaronson, Cross-

Racial Identification of Defendants in
Criminal Cases: A Proposed Model Jury
Instruction, 23 Crim. Just. 4 (2008).
The bracketed language in the
following instruction should be used
only when the facts of the case suggest that the additional guidance may
be helpful to the jurors.
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c.

d.

e.

f.

g.
h.

various parties;
the witness’s eyesight and
the lighting conditions at the
time;
the witness’s state of mind
at the time of the offense
[including the use of alcohol
or drugs by the witness];
the witness’s degree of
attention to the perpetrator
during the commission of
the offense;
[whether the perpetrator
had a distinctive face or feature;]
[any disguises worn by the
perpetrator];
the accuracy of any prior
description of the person
committing the offense given
by the witness, including
any discrepancies between
the prior description and the
defendant’s actual description; and

i. whether the witness previously knew or had seen
the person committing the
offense before the incident
or before the identification.
[Prior exposure to a person
can help a witness recognize
that person. But it can also
lead to a mistaken identification if the witness confuses people (he)(she) saw at
different time(s) or place(s).
You should consider how
many times the witness
had seen the defendant and
under what circumstances. It is for you to decide
whether the prior contact
between the witness and the
defendant makes the witness identification more
accurate, less accurate, or
had no effect.]
2. You heard testimony that
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or
the
procedure].

identification

4. [Any failure of a witness to
make identification, or a misidentification by the witness].
5. [If you determine that
__________’s
(insert
name
of
witness(es))
out-of-court
identification(s) is(are) not reliable, you may still consider
___________’s (insert name of
witness(es)) in-court identification if you find that to be reliable. However, unless the identification here in court resulted
from ________’s (insert name of
witness(es)) observation(s) or
perception(s) of a perpetrator
during the commission of an
offense rather than being the
product of an impression gained
at an out-of-court identification procedure such as a (lineup)(photo lineup), it should be
afforded no weight. The ultimate
issues of the trustworthiness of
both in-court and out-of-court
identifications are for you, the
jury to decide.]
_____________ (insert name(s) of
witness(es)) made a statement at
the time (he) (she)(they) identified the defendant about (his)
(her)(their)level of certainty that
the (person)(person shown in the
photograph) is, in fact, the person who committed the crime.
In general, a witness’s level of
confidence may or may not be
an indication of the reliability of
the identification. It is for you
to determine, based on all of the
circumstances in evidence, how
much weight to give to the witness’s level of confidence.
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3. Any earlier or later identification by the witness that occurred
out of court and the circumstances surrounding that identification, including:
a. the length of time that
elapsed between the crime
and the identification;
b. the witness’s state of mind
when making the identification;
c. any suggestive circumstances
that may have influenced
the witness [and any
statements or actions by
law enforcement officers
concerning the identification

6. [You heard evidence that a
weapon was involved in the commission of the alleged crime(s)
of ______________ (insert alleged
criminal offense(s)), namely a
_______________ (insert type of
weapon alleged to be used). You
must decide whether the witness saw this weapon during the
incident and the circumstances
surrounding the witness’s perception of the weapon. In general, a weapon can distract the
witness and take the witness’s
attention away from the perpetrator’s face, particularly if the

weapon is directed at the witness. As a result, if the crime is
of short duration, the presence of
a visible weapon may reduce the
accuracy of identification. In longer events, this distraction may
decrease as the witness adapts
to the presence of the weapon
and focuses on other details. It is
solely for you to determine, considering all the facts and circumstances in evidence, whether a
weapon did distract the witness
and, if so, how much weight to
give to this factor.]
7.[Another factor to consider
about the accuracy of a witness’s perception is stress or
fear. Although moderate levels
of stress may improve focus in
some circumstances, high levels of stress or fear can have a
negative effect on a witness’s
ability to make an accurate
identification.]
8. [When the witness and the perpetrator are of a different race,
see David Aaronson, Maryland
Criminal Jury Instruction and
Commentary (2014-2015 ed.,
LexisNexis) § 2.57(B), Cross-Racial
Identification of Defendant.]
9. Any other factors that have
been brought to your attention
[by (expert testimony; other] and
any evidence that you conclude
bears upon the accuracy of the
witness’s in-court or out-of court
identification of the defendant.
You may consider any other
direct or circumstantial evidence
that may be relevant to the identification of the person who committed the offense(s) charged
and either supports or does not

support the identification by the
witness(es).
[When the evidence raises
a question about whether the
defendant was the person who
committed the alleged crime(s),
the identification of the defendant by a single eyewitness, if
believed beyond a reasonable
doubt, can be sufficient evidence
of defendant’s identification.]
You must scrutinize the evidence relating to the identification of the defendant with
great care. You may consider the
credibility or lack of credibility
of the identifying witness, all
of the circumstances surrounding a witness’s identification of
the defendant, and any other
facts and circumstances that you
deem relevant to determine the
reliability of the identification.
You alone are to decide whether
(a)(any) witness[es] [has] [have]
adequately identified the defendant as the perpetrator of the
offense. The weight and sufficiency to be given to identification testimony is a matter solely
for your determination.
While this proposed jury instruction is more detailed than those
generally used, it is much easier for
a trial judge to modify or delete language from a pattern jury instruction when it is not needed than to
draft a more detailed instruction
when it is needed.

Courts, legislatures, police departments, prosecutors, the defense bar,
and legal scholars are assessing the
implications for the criminal justice
system. Mistaken eyewitness identifications are the leading cause of
wrongful convictions, playing the
primary role in nearly three-quarters
of post-conviction DNA exonerations in the United States.
Building on legislation enacted
in Maryland in 2014, police departments should be encouraged to
adopt and implement the best practices when conducting eyewitness
pre-trial identification procedures.
At trial, judges should consider admitting expert testimony in
appropriate cases to better educate
jurors on factors that affect the reliability of eyewitness identifications.
Also, detailed jury instructions,
such as the proposed model jury
instructions recommended above,
may better educate jurors on the factors affecting the reliability of eyewitness identifications and reduce
the need for expert testimony. Taken
together, the above steps can reduce
wrongful convictions based on mistaken eyewitness identifications in
Maryland.
Mr. Aaronson is a Professor of Law at the
Washington College of Law, American
University, and a past chair of the MSBA
Criminal Law and Practice Section, and
currently serves as an ex officio member. He may be reached at daarons@
wcl.american.edu. Ms. Fox is a graduate
(J.D. 2015) of the Washington College of
Law, American University. She served as
Professor Aaronson’s research assistant as
a second and third year law student.

Conclusion
As a result of 30 years of scientific
research and thousands of studies, a
scientific consensus exists on many
of the factors affecting the reliability of eyewitness identifications.
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using mediation

in Criminal Matters
By Cecilia B. Paizs
Over the years, there has been
a trend towards “Restorative
Justice” in the criminal area.
Restorative justice is a process
that provides for a face-to-face
meeting between the victim of
a crime and the offender(s), or
between the prosecution, the
offender, and his/her attorney,
in a setting with a third party
as a facilitator/mediator. This
article will seek to examine
these two settings as practiced in the United States and
internationally, and discuss
how the mediation process in
criminal cases is being used in
the State of Maryland.
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Historical Perspective
Since William the Conqueror invaded
Britain in the 12th century, crimes
have been deemed as being against
the state, or king’s peace, and prosecuted by the state. (See Mary Ellen
Reimund, Mediation in Criminal
Justice: A Restorative Approach, 46
Idaho B.J. 22, 22 (2003). Thus began
the retributive solution for criminal
offenses. Beginning in the early 1970s,
however, the tide began to shift back
to the restorative, rather than the
retributive, process for resolution of
criminal matters. The proponents of
this movement felt that the punishment model of criminal law failed to
properly address the interests of victims, offenders, and the community
as a whole.
The first restorative justice program
was started in Kitchner, Ontario, in
1974. Many criminal justice officials
were skeptical of such programs in
the beginning. (Umbreit, Mark S.,
Coates, Robert B, Vos, Betty; VictimOffender Mediation: Three Decades
of Practice and Research, 22 Conflict
Quarterly, Volume 1, 279 at 281-282,
(2004). Since then, more than 300
restorative justice programs have
been established in the United States
and 1,200 programs were established internationally. The American
Bar Association (ABA) endorsed
the practice in 1994 after a yearlong
study of existing programs. In 2000,
the United Nations and the Council
of Europe endorsed the restorative
justice approach. Despite early misgivings about having victims meeting face to face with the offenders,
the National Organization for Victim
Assistance ultimately endorsed the
process. (Umbreit, Id. at 282.) In 2006,
ABA Criminal Justice Section formed
an ADR and Restorative Justice
Committee, underlining the rise in
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acceptance of restorative justice processes by the trial bar.
In 2001, the Canadian Department
of Justice performed a meta-study to
determine the effectiveness of these
programs. Focusing primarily on
programs involving victim/offender
mediations, the study determined that
victims in all but one of the 13 programs studied reported greater satisfaction in the outcome than those
surveys in traditional approaches.
In addition, the study found that
offenders had a substantially higher
compliance rate with mediated resolutions over those exposed to the
traditional prosecution. On average,
the restorative justice programs resulted in a lower recidivism rates for
their participants over the retributive approach. (Latimer, J., Dowden,
C., and Muise, D.: The Effectiveness
of Restorative Practice: A Meta- study
Analysis; Ottawa: Department of
Justice Canada Research and Statistics
Division Methodological Series 2001)
While some programs grew out
of community-based alternative dispute resolution programs, others have
been initiated by courts or prosecutors’ offices. Program processes vary
and may occur at different stages of
the criminal process; several even seek
to intervene before the court process
begins, such as before one neighbor
charges another with a crime. Most,
however, begin after court involvement. The mediation could occur
after apprehension but before formal
charging, after charging but before
trial, after trial but before sentencing, or even after sentencing occurs.
Programs often require that the court
approve any final plan or plea bargain, unlike civil mediation, which
places the decision-making entirely in
the hands of the participants.

Victim/Offender Mediations
The goal of restorative justice is to
establish a dialog. While restitution
is often the outcome, the focus is on
fostering the conversation between
the victim and offender, with the hope
that the process will result in victim satisfaction the sentence of the
offender, and the humanization of
the victim for the offender. In putting
a face to the victims offenders, especially juveniles, may examine his/her
actions and motivations, and seek to
modify those behaviors in the future.
(Boskey, James: Mediation as Practice in
Criminal Law: The Present, the Pitfalls
and the Potential; An Essay by the 2010
ADR Writing Competition Winner,
Flora Go, Harvard Law School Class
of 2012) The goal, as a general rule,
is to repair the damage done by the
offender, to restore the victim to a
pre-crime situation to the extent possible, to reconcile the victim with the
offender and the process, and reintegrate the parties back into the community. Finally, as evidenced by the study
performed in Canada, the community may benefit in a lower recidivism
rate for offenders in a victim-offender
mediation process.
Criminal mediation programs
are free, voluntary in nature, and
require that a victim agree to participate. They allow victim(s) to meet
face-to-face with their juvenile or
adult offender(s) in a safe and structured setting. The programs use a
trained neutral third party acting
as a mediator or facilitator of the
conversation. Cases are screened to
determine if it is appropriate for
mediation (to include examination
of the case and the offender). Often,
the mediator begins by having separate orientation meetings with the
victim and the offender, before the
victim is offered an opportunity to

use mediation and meet face-to-face
with his/her offender. While not all
victims take this opportunity, those
that do usually have a high interest
in the meeting with the offender.
Victims are often motivated by the
ability to have input in the fashioning a resolution. An interested victim makes a choice between leaving
the offender ’s punishment to the
traditional adjudication process, or
to participate in the process, which
may result in a lower restitution or
sentence for the offender. (Boskey,
Id. at 10)
In addition, an outcome of the
program can be to hold the offender directly accountable for his/her
behavior. Being allowed to participate in the fashioning of the “punishment” in the form of having input

into the restitution gives the offender a sense of the choices he/she has
made. (Umbreit, Id. at 280) Offenders
are more inclined to comply with a
restitution agreement if he/she has
had a direct connection to establishing a resolution. (Latimer, J., Id.) For
offenders, mediation may also offer
an opportunity to minimize the negative impact on his/her punishment
resulting from his/her criminal act.
The studies have shown that up to
65 percent of jurisdictions studied
require the offender to admit his/
her guilt before he/she may access
the mediation process, which may
limit the offenders participating.
(Boskey, Id.) The proponents believe,
however, that mediation permits
changed circumstances that enhance
human understanding. A meta-anal-

ysis of 19 studies with 9,307 juvenile
offenders found that victim-offender
mediation reduced the likelihood of
participants reoffending within six
months by 33 percent. The study
also found that among those offenders who do recommit crimes after
mediation, those who participated
in mediation committed less-serious
offenses than those who had not.
(Boskey, Id. at 15-16) Participation
of the offender’s attorney in these
mediations is determined jurisdiction to jurisdiction. Many attorneys
for offenders have expressed concerns about the mediation process if
they are not permitted to be present
for the mediation, believing that the
offender may expose himself/herself
to additional charges despite the
confidentiality of the process.
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traditional prosecutorial process is followed, and provides options for resolutions that serve the best interests of
the accused. The benefits of a bargain
versus a determination made by a
trier of fact, whether it is a judge or a
jury, are conveyed by a mediator during a mediation. (Boskey Id.)
In such cases, the mediator has a
role in ensuring that “fairness” in the
process is followed. Having a neutral
third party involved in the mediations,
whether face-to-face or shuttle mediations with each side in separate rooms,
allows opportunities to explore both
sides of a case, balances the perception that the prosecutor holds all the
power during plea bargaining, and
assists the parties in reaching a resolution that is not grossly inequitable
to either the public or the accused.
(Boskey, Id. at 20)

Mediation Programs
in Maryland
Plea Bargains
There are fewer mediation programs
that include plea bargaining, although
the acceptance of such processes is
growing. Most that currently exist use
the plea bargaining mediation process
in non-violent crimes or misdemeanor offenses. The process is designed
to begin the discussion of potential
plea bargains earlier in prosecution.
Diversion to mediation can result in
earlier resolution of the case, removing the case from the docket of the
court system and taking it off the desk
of the prosecutor. Earlier disposition
and settlement, in turn reduces the
court and litigation costs. The attorney
for the accused is almost always present at such mediations, and a neutral
third party can assist the prosecutor
and the accused in examining the pros
and cons of his/her case.
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For a prosecutor, mediation reduces
the need to take a case to trial, thereby
diminishing the resources of the prosecutor’s office and counts as a success.
Many prosecutors work hard to build
and maintain a high “win” rate, and
settlement allows for control over some
of those statistics. (Boskey, Id. 17-18)
As with victim-offender mediation,
defense counsel have expressed concerns about such meetings leading
to more charges or new charges. For
their part, the accused will typically
withholds one key piece of information: whether he/she committed the
crime of which he/she is accused.
However, benefits such as reduction
of pre-trial detention and its inevitable impact on the finances and life
of the accused can be an incentive.
The process provides the accused an
education on what to expect if the

While there are some programs in
the United States that use mediation in violent crimes, most, including the two programs in Maryland,
are limited to misdemeanor crimes
and minor assaults. Both programs
in Maryland are associated with the
State’s Attorney’s Office (SAO) and
offer free mediation.
In Anne Arundel County, the
Mediation Center was begun in 1983
by mediator Nancy Hirshman, who
wanted to create a mediation program
that offers solutions for victims and
offenders in a confidential and safe
setting, without the necessity of court
involvement. Misdemeanor criminal
cases are referred to the Center by a
number of resources: screening unit,
victim-witness advocates, Assistant
State’s Attorneys (ASA), judges, the
Department of Juvenile Services,

defense attorneys, complainants, and
defendants. The variety of cases mediated by the Center includes family,
neighbor-to-neighbor, and co-worker
conflicts resulting from criminal misdemeanors. Such cases could include,
but are not limited to, assault, malicious destruction of property, theft,
and telephone misuse.
Some cases are mediated on the
day of trial, or within two to 12 weeks
of the date of referral of the matter for mediation. The Anne Arundel
County bench is very supportive of
the program, and often defers prosecution to allow meditation to take
place. Once a case is referred, the
Center reviews the case to determine
whether it is appropriate for mediation and, if so, the parties are offered
an opportunity to mediate. Mediation
is voluntary for all parties. If the parties reach an agreement, the mediator
helps them craft a mutually agreeable mediation agreement, which is
recommended to the Assistant State’s
Attorney assigned to the case. The
ASA alerts the presiding judge that
the parties reached an agreement,
and renders his/her recommendations for disposition of the case, and
the judge then hands down his/her
final say on the matter. According
to Jocelind Julien, Director, of the
Mediation Center, Anne Arundel
Office of the State’s Attorney, of
the cases referred to the Center in
2014, 98.7 percent were successfully
resolved through mediation. In addition, the Center works closely with
other county initiatives, such as the
Community Conferencing-Juvenile
Diversion Advisory Committee.
The Mediation program in the
Montgomery County SAO was begun
in 1988. Then-State’s Attorney Andrew
Sonner established a staff position
dedicated to the development and

operation of a mediation program.
Cases are referred to the mediation
from sources that include the Citizen’s
Complaint Bureau within the SAO,
the police department, and the
Department of Juvenile Services. The
types of complaints mediated include
trespass, telephone abuse, malicious
destruction of property, and assault.
In addition, disputes between present
or former spouses, boy/girlfriends,
siblings, parents, or extended family
that result in criminal activity can be
referred to mediation.
At the time of intake on a criminal
charge, a determination is made as to
which defendants will be offered the
opportunity to mediate. The timeline
for the process is sensitive to the court
docket related to the case. As in other
programs of this nature, mediation
is voluntary and of no cost to the
participants. It allows individuals to
speak for themselves and make their
own choices. Attorneys do not attend
the mediation sessions but are available to their clients at any time during
the process. While the Montgomery
County bench is not usually involved
in the criminal mediation process, they
are supportive of the program, finding
that the program removes lesser matters from the docket and allows for
more serious matters to be brought
before the Court.
Between January 1 and April 6,
2015, 62 adult cases and 9 juvenile
cases were referred to the mediation program according to Connie
Pulliam, Mediation Coordinator for
Montgomery County SAO. In 16
cases, either the defendant or complainant declined to mediate or the
mediation staff were unable to reach
the defendant or complainant. Of the
34 mediation sessions that were held
by the time this article was written,
91 percent resulted in agreements. In
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addition, payments of $20,745 due
under these agreements were paid to
the complainants through the SAO.

Conclusion
While still growing in Maryland, use of
mediation in the criminal process has
been shown to be effective and to have
a positive impact on the community
by reducing recidivism and providing for greater victim satisfaction. It
returns control of the resolution to the
victims, and allows for the punishment
to fit the crime, where many believe it
belongs. With a demonstrated reduction in continued criminal offenses,
costs for prosecution, and an increased
satisfaction of victims, it would make
sense to continue to grow the use of
mediation in the criminal arena.
Ms. Paizs is a mediator and mediator trainer with a practice in Ellicott
City, Maryland. She may be reached at
Ceecee@agreeonit.com.
July 2015

Maryland Bar Journal

41

How to Improve Your Writing
By Stuart J. Kaswell

This guide will help you write more
clearly. I know, all lawyers think that
they are great writers, just as all drivers
think they are great behind the wheel.
Unfortunately, many lawyers are clueless when they write and use language
that is confusing and even pompous.
If you write clearly, you have a better chance of representing your client
effectively.
What is the key to clear writing? Write
in the active voice. Some very smart
lawyers have no idea what writing in
the active voice means. These lawyers
write documents that are hard for readers to follow and try readers’ patience.
Some lawyers wrongly assume that
writing in the active voice has something to do with tense. It doesn’t.
Here’s a simple example. Remember
the silly Christmas song “Grandma
Got Run Over by a Reindeer”? Elmo
Shropshire, “Grandma Got Runover by a
Reindeer” 2000. The song may be funny,
but it’s a perfect of example of how not to
write. When you hear that line, you have
to rearrange the sentence in your mind.
You think, “What ran over Grandma?”
Then you hear “reindeer.” So you flip it
around, and think, “A reindeer ran over
Grandma.” Reordering the sentence
allows you to know in sequence, who
did what to whom.
The grammarians will tell you
that in the active voice “the subject
of [the] sentence performs the action.
In a sentence written in the passive
voice the subject receives the action.”
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The Writing Center, the University
of Wisconsin-Madison, Use the Active
Voice,
https://writing.wisc.edu/
Handbook/CCS_activevoice.html. It
doesn’t matter whether you follow this
more technical explanation; the point is
that stating directly, and in order, who
did what to whom helps the reader
understand you.
Sometimes writers use the passive
voice because they only have a dim
idea of who is doing what – so they
fudge; maybe they aren’t really sure.
How often have you heard the equivalent of “Grandma got run over”? By
what? A reindeer? A tractor trailer? The
author makes the reader guess. Maybe
the author doesn’t know.
I have edited probably thousands
of sentences over the years that said
something like, “It was decided by the
Committee that blah blah blah.” Or,
even worse, “It was decided that blah
blah blah.” Who decided? The author
of such a sentence does not deign to
say. Why not say, “The Committee
decided that blah blah blah…”?
Government officials often use the
passive voice – sometimes intentionally; sometimes not. Perhaps the most
famous example is “mistakes were
made.” That allows the speaker to say
something went wrong, but not to identify the person who made the mistake.
It allows the speaker to avoid blaming
anyone in particular. I don’t mean be
partisan – if you search Wikipedia,
you will find numerous examples of

when both Democratic and Republican
administrations used the passive voice
to obfuscate. http://en.wikipedia.org/
wiki/Mistakes_were_made.
Here is a recent example involving
an investigation into allegations that
drunk Secret Service agents hit a barricade at the White House:
[The Secret Service’s new director,
Joseph P. Clancy] directed that the
inquiry be led by the Department of
Homeland Security inspector general, in part because the incident
involves such senior officials, a law
enforcement official said.
Agency spokesman Brian Leary
confirmed the investigation after
questions from The Washington Post,
saying the Secret Service was “aware
of the allegations of misconduct
involving two of our employees.”
He declined to specify which allegations are the focus of the inquiry.
“If misconduct is identified,
appropriate action will be taken
based on established rules and regulations,” Leary said.
Secret Service agents investigated
after car hits White House barricade,
Carol D. Leonnig, The Washington
Post, March 11, 2015, www.washingtonpost.com/politics/secretservice-agents-investigated-forlate-night-car-accident-at-whitehouse/2015/03/11/9c853906-c7ff11e4-a199-6cb5e63819d2_story.html
[emphasis added].

The last statement is a masterstroke
of the passive voice. “If misconduct is
identified.” By whom? Presumably, the
Inspector General, which I gleaned from
the prior sentence. Or the Secret Service?
Or somebody else? “Appropriate action
will be taken” by whom? The head
of the Secret Service? The President?
“Based on established rules and regulations”? In my view, there is no difference between a rule and a regulation, so
stating both is redundant. Which rules?
I appreciate that a person conducting a
fair inquiry might examine a range of
possible violations; nonetheless, would
it not have been useful to identify which
ones might be relevant?
Instead, the spokesman could have
said something like, “We have asked
the Inspector General, an independent unit within the Department of
Homeland Security, to investigate this
matter thoroughly and report back to
the Secret Service. If [someone at the
Secret Service?] reviews the report and
determines that the agents may have
violated relevant rules, [somebody]
will refer it to [somebody] for personnel action. Because the actual statement
is so vague, I don’t have the information I need to rewrite the sentence and
explain the process more clearly.
I don’t mean to pick on Mr. Leary
or the Secret Service in general. I’m
certain that they overwhelmingly are
dedicated public servants with one of
the most important responsibilities in
government. But this statement is just
one recent example of how not to write.
Once you get used to writing in the
active voice, the passive voice jumps
off the page at you. Here is another
example:
Never in the field of human conduct
was so much owed by so many to
so few.
Of course, these are the immor-

Small family law firm in Washington, DC seeks a new
associate with at least five years of experience as an attorney.
Domestic Relations experience preferred but not required.
Competitive salary and benefits. If interested please send
cover letter and resume to info@zamaniscott.com
tal words of Sir Winston Churchill,
describing the heroic action of the
Royal Air Force during the Battle of
Britain. Manchester and Reid, The Last
Lion, Winston Spencer Churchill, Defender
of the Realm, 1940-1965 (2012) at 141. Sir
Winston might have said:
Never in the field of human conduct
have so many owed so much to so
few.
I know it is foolhardy to attempt
to improve on Churchillian prose – a
phrase that itself is synonymous with
brilliant writing and speaking. I readily admit that I have never led a small
nation in tranquil times, never mind
a great nation facing an existential
threat. I am an admirer of Sir Winston
Churchill and even bought a home
to be in the Winston Churchill school
district. But had Sir Winston made
his statement in the active voice, it
would have been even more powerful.
(I doubt it would have shortened the
war.)
If you are alert to the passive voice,
you also become a more discerning
reader. A news story that says “questions were raised,” or makes other unattributed assertions, sets off my radar. I
then start to wonder if the reporter
has an agenda and can’t really prove
the assertions he or she is making. Of
course, reporters often need to protect
their sources to get information. I don’t
mean to suggest that every news report
should identify every source by name.
But I read warily any news report that

doesn’t even state “sources indicated”
such and such, and asserts instead “it
was suggested.” By whom?
When you write in the active voice,
it is difficult to write a run-on sentence.
By stating who did what to whom in the
proper sequence, you will find it hard to
write long sentences. If the discussion
at the end of the sentence only has a
nodding acquaintance with the points
you made at the beginning, I suggest
that you reconsider. Bust up the lengthy
sentence into bite-sized bits that your
reader may more easily digest.
Of course, sometimes writers use the
passive voice to achieve a specific purpose. Headline writers use the passive
voice to communicate key facts. You
often see a headline like “XYZ Company
Charged,” rather than the “Securities
and Exchange Commission brought
charges against XYZ Company.” The
news involves XYZ Company, not the
SEC, which charges lots of people. Poets
and novelists may write in the passive
voice to evoke a feeling or mood. But
choose the passive voice intentionally
and for good reason.
I hope you find these suggestions
useful. I try my best to eliminate passive
writing and wordy construction from
my own work. Of course, occasionally I
fail. Sometimes, mistakes are made.
Mr. Kaswell is Executive Vice President and
Managing Director, General Counsel of the
Managed Funds Association (MFA). He has
expressed his own views in this essay and
the reader should not assume that the MFA
or its members have endorsed his views.
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May an Attorney Represent a Client Who Proposes to Make
Testamentary Gifts to Charitable Organizations That the
Attorney Supports or Volunteers For?
ETHICS DOCKET NO. 2015-02
A member of the Maryland Bar has
requested that the Ethics Committee
of the Maryland State Bar Association
issue a written opinion addressing
whether a potential conflict can be
waived under the following scenario:
Attorney A serves as a Trustee of and
pro bono counsel to the endowment
fund of a local charitable organization (“Agency”). The Agency serves
as the central fundraising entity for
a number of local, national and international charitable organizations,
including schools and social service
organizations. A potential client has
approached Attorney A and requested
his representation in preparing various estate planning documents. The
potential client has indicated that he
wishes to make substantial charitable
bequests in his estate plan. More particularly, those bequests are to (a)
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the private school where Attorney’s
children have attended or currently
attend, to which Attorney A contributes and which school is a major
beneficiary of the Agency; (b) a religious organization which has a close
relationship with the Agency; and (c)
a national organization to which the
Attorney and other firm attorneys
may donate from time to time. The
potential client wishes to make a contingent bequest to any organization
that the potential client contributed to
during the last three years of his life,
which, if current patterns of giving
continue, would include the Agency.
Attorney A asks the Committee
whether this situation presents a conflict that is waivable upon informed
consent by the potential client.
Attorney A’s concern centers on Rule
1.7(a)(2) which states, “A conflict of
interest exists if there is a significant
risk that the representation of one or
more clients will be materially limited by the lawyer’s responsibility
to another client, a former client or
a third party or by a personal interest of the lawyer.” More specifically,
Attorney A is concerned that the representation of the potential client may
run afoul of this committee’s opinion
in Ethics Docket No. 2003-08, which
applied Rule 1.7.
In Ethics Docket No. 2003-08, this

Committee addressed a scenario that,
although similar in broad contours
was different in key respects. There, an
attorney was on his church’s Legacy
Committee, whose function was to
promote legacy giving from its parishioners (i.e., bequests in wills, charitable
trusts, charitable annuities, etc.) As
Chair of the Legacy Committee, the
attorney’s role was to explain and seek
legacy giving from the church parishioners. The attorney there sought to
volunteer his legal services to draft
the estate planning documents (wills,
codicils, and powers of attorneys)
for unrepresented parishioners. The
Committee concluded that the attorney could not draft these documents
as parishioner’s counsel because the
attorney’s “independent judgment
in advising parishioners regarding
whether their own interests will be
served by such giving in general or
by bequests to your church in particular, as issues regarding the nature,
magnitude and timing of parishioners’ giving might be affected by considerations relating to your church’s
financial needs.” The Committee
also expressed “reservations regarding whether parishioners would be
sophisticated enough to weigh the
risks involved in order to knowingly
consent to your representation.”
In the instant inquiry, Attorney A

recognizes that his role as pro bono
counsel and Trustee for the Agency’s
endowment committee, and, to a lesser degree, his indirect interests in some
of the other beneficiaries, present a
conflict between the potential client’s
interest and the Agency’s interest and/
or Attorney’s interest. A significant
distinction between the instant matter
and Ethics Docket No. 2003-08 rests in
the fact that here Attorney A did not
actively seek or encourage the potential client to contribute to the Agency
or any other beneficiary. Rather, the
potential client came to Attorney A
already having decided that he wanted
to make certain bequests. Accordingly,
a major concern expressed in Ethics
No. 2003-08 about the attorney’s ability to exercise independent professional judgment in advising the parishioner client whether to make such
bequests does not appear to be present
in the instant scenario. Though not
expressly stated, it is suggested by
the facts that the potential client here

The

has also previously determined the
amounts that he wishes to give to his
intended beneficiaries. If that is not the
case, the potential client would need
to be advised that Attorney A’s professional judgment may be impacted
with regard to the nature, magnitude,
or timing of any bequest to the school,
religious organization, or the Agency.
Any possible bequest to the Agency
poses a potential conflict, as may any
bequest to a beneficiary of the Agency.
Given the known connection between
the Agency and its major benefactors
(school and religious organization),
Attorney A’s role and involvement
in the Agency endowment committee
may influence his professional judgment. The Committee believes that,
absent more, an attorney’s support of a
national organization generally would
not impact the attorney’s professional
judgment. Any waiver sought for a
conflict of interest must detail the limitations on the scope of Attorney A’s
representation. However, if Attorney

“A” concludes that the Agency’s goals
conflict with the potential client’s goals
a different conflict analysis may exist.
As Attorney A recognizes in his
inquiry, the central question is whether
the conflict can be waived. Given that
Attorney A did not solicit the bequest
in the current scenario, the conflict is
diminished. With regard to whether
the conflict can be waived, a second
distinction between the two scenarios
is significant. In Ethics Docket 200308 the Committee expressed concern
about the parishioners’ sophistication
in weighing the risks and waiving
the conflict. Here, the potential client is “an attorney of great sophistication”. Plainly, the potential client
here has the sophistication to understand any expressed limitations on
the Attorney’s representation and can
give informed consent.
Consequently, it is the Committee’s
opinion that any conflict of interest
can be waived upon the potential client’s informed consent.
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Mixter & Cocco
The Preamble to the Rules of
Professional Conduct states that as an
advocate “a lawyer zealously asserts
his client’s position under the rules of
the adversary system.” That duty of
advocacy is limited by the obligation
to not abuse legal procedures. The
tools of our profession, subpoenas,
depositions, motions, etc., are essential to exercising zealous representation of clients, but the corruption of
these tools can undermine our profession and damage the public’s perception of lawyers.
Two recent disciplinary cases highlight the corruption of those professional tools by attorneys. In Attorney
Grievance Commission of Maryland v.
Mixter, Mark T. Mixter’s misconduct
stemmed from 22 cases over a period
of seven years. Mixter intentionally
misled the courts, witnesses, and parties through abusive and obstructive
discovery antics. The lengthy Court
of Appeals opinion summarized the
multiple incidents of Mixter’s misconduct. Mixter’s misconduct included
falsely certifying that he engaged in
good faith efforts to resolve discovery disputes, filing frivolous motions
regarding invalid subpoenas, and
making misrepresentations to the
courts by omitting material information from motions. In one case
set before the United States District
Court for the District of Maryland,
Mixter filed a false affidavit asserting that the defendants were properly
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served with copies of the complaint.
In another case, Mixter omitted from
his Motion to Compel medical records
from the United States Department
of Health and Human Services letters
that he received from the Department
informing him that he had to have
the patient’s consent before the documents could be released.
The Court of Appeals rejected
Mixter’s argument that he was acting as a zealous advocate for his clients and disbarred him for his multiple intentional misrepresentations.
The Court reiterated that the zealous
representation of a client does not
mitigate violations of the Rules of
Professional Conduct. Furthermore,
Mixter was without real remorse.
In Attorney Grievance Commission of
Maryland v. Cocco, respondent Darlene
M. Cocco’s disbarment stemmed from
her use of one ostensible subpoena in
one case. Cocco was retained to bring
a claim against a Walmart store for
an accident that occurred in the store
in May 2009. When her attempts to
obtain the relevant surveillance video
from Walmart failed, Cocco “issued”
a Circuit Court subpoena directing
Walmart to produce a copy of the
surveillance video. No lawsuit had
been filed, and Cocco had no right
to engage in pre-litigation discovery.
Cocco personally delivered the invalid
subpoena to the store and, when the
employees refused to immediately
produce the video, she threatened to

sue the Walmart employees for noncompliance.
The Court of Appeals found that
Cocco’s actions brought the legal profession into disrepute. Because Cocco
took advantage of MD Rule 2-510(b),
which gives lawyers access to subpoenas, her conduct was especially
egregious. This rule provides that
an attorney, unlike a layperson, may
secure a signed blank subpoena from
the Clerk of Court for the attorney to
complete prior to service. Cocco used
a tool of the profession to harass and
bully individuals, who were not even
party to the dispute, for a suit she
never filed.
The Mixter and Cocco cases clearly
represent the Court’s disapproval of
the misuse of the tools of the profession and the Court’s agreement with
our view of the seriousness of this
misconduct. Mixter was disbarred for
his hundreds of misrepresentations in
22 cases over seven years. Cocco was
disbarred for a single incident in one
case. Both cases must be viewed as
a warning from the Court that such
deliberate misconduct is reprehensible, and we in the legal community
should strongly avoid modeling our
behavior on that of Mixter and Cocco.
Our clients deserve our zealous advocacy, but not the denigration of our
profession.
Kelsey Brown, Esquire
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The Honorable Martin P. Welch retired recently after more than twenty-one years of distinguished
judicial service, including ten years as Judge in Charge of the Family Division and four years as
Chief Judge of the Circuit Court for Baltimore City. Prior to his service on the bench, he spent
twelve years in the Baltimore City Solicitor’s Office, first in the Contracts and Tax, Pensions and
Finance Sections and later in the Corporate Division. A leader in the community, he has served
on the boards of numerous educational, charitable, and business organizations. Judge Welch now
brings this distinct record of dedication and achievement to The McCammon Group to serve
the mediation and arbitration needs of lawyers and litigants throughout Maryland and beyond.
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