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Chair's Message - May 2016

I hope all of our
members have been
enjoying their summer.
It was great to meet
so many practitioners
as well as judges and
magistrates at the
MSBA’s June meeting
in Ocean City. My
deepest thanks to Vince
Wills, immediate past
chair, and Jim Milko,
chair-elect, for their
stellar efforts in
helping me put on the
Family and Juvenile
Law Section Council program and relieving me of all thespian
responsibilities. You should all be thanking them for anything
that keeps me off of the stage, frankly. Thanks also to Erin
Gable for the technical support that makes us look like we
know what we are doing. And of course, I again extend my
sincere appreciation for the judges, magistrates and attorneys
who supplied the meat of the program, namely, Judges Cynthia
Callahan, Kathleen Cox, Angela Eaves, Fred Hecker, and Mary
Kramer as well as Magistrates Lisa Segel and Judy Woodall
and Leslie Billman, Chris Nicholson and our moderator, Paul
Reinstein. I was encouraged by the tremendous feedback
I received on the program, both with respect to the panel
discussions and the skits.
We are going to try to hit the ground running with our open
meeting in September. This will be at 6:00 p.m. on Wednesday,
September 14, 2016, at Sabatino’s in Baltimore, Maryland. We
will take interested section members on a first come, first served
basis. As we have in the past year or so, we intend to continue
to try to hit various regions in Maryland for open meetings in
order to provide an opportunity to hear from our family and
juvenile law members across the state. In January, much of our
focus will be on legislation and there will be an open meeting in
Annapolis while the legislature is in session, so folks in that neck
of the woods should be on the lookout for an open meeting on
the second Wednesday in either January, February or March.
We will be gearing up for our legislative work within the
next several months. I would ask any section members who
are interested in assisting with lobbying efforts on matters of
importance to our section to please contact our Legislative lead,
Deena Hausner, at dhausner@hruthmd.org.
Next up on the CLE side of things, we are scheduled to have
an all-day program on Electronically Stored Information in
Columbia, Maryland from 8:30 a.m. to 4:30 p.m. on September
9, 2016. Please attend.
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Please enjoy the balance of your summer, and commit to
getting involved in at least one of our offerings in the coming
months. Please feel free to contact me directly if you have any
questions about the Section at kristinehowanski@hme-law.com.
Best regards.

~ Kristine K. Howanski
A Note From The Editor
What a great summer it’s been. It kicked off with a
terrific joint bench bar conference in Ocean City. The
annual conference is important not just for all the
learning opportunities, but the chance to connect with our
colleagues outside of the normal settings.
I owe a quick shout out to Jim Milko and Walter Hebert
who I inadvertently didn’t give a shout to in our last
issue. I know I don’t have to tell you but Jim and Walter
make this newsletter work; their relentless efforts to
solicit articles is legendary and it just doesn’t happen
without them. I also want to welcome Nick Orechwa,
our newest co‑editor. Nick is a long time contributor
to the Family Law Advocate and we look forward to
working with him over the year.
In this edition we have our usual informative pieces
including an article regarding grandparent’s visitation,
and public benefits, as well as Linda Lea M. Viken’s
great discussion of litigating the dreaded relocation
case. Also, in an effort to “tech it up” we have included
a survey question. Please take the time to read the
information on the next page, log on to the link and
share your answers and comments. We really hope you
will give it a try.
Last but not least, I would like to welcome Kris
Howanski to the role of Chair of the Family and Juvenile
Law Section. For those of you who don’t know Kris,
take a minute and introduce yourself. I am convinced
there is no more positive person around. Of course her
energy and enthusiasm means a load of work – but we
will make her proud.
Hope to see you at one of the upcoming events.

			

~ Ralph Sapia
September 2016

To complete the following reader poll, log onto:
https://www.surveymonkey.com/r/NRYXNMH
Several states provide for Automatic Temporary Injunctions in cases
involving divorce and custody. The injunctions take place upon
issuance of a summons. Typically the injunctions prevent either
party from:
• Removing the children from the state without permission
from the other spouse or the family law court.
• Disturbing or harassing the other spouse.
• Hiding, destroying, transferring or disposing of marital
property, except in the ordinary course of business.
• canceling or modifying any insurance (health, auto,
life, etc.) without your spouse's written consent or
Court Order.
Survey:
1. Do you support such an injunction?
2. I support a child custody injunction only.
3. I support a financial injunction only.
4. I support a health insurance injunction only.
5. I am concerned a general injunction will create a hardship.
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2016 Rule Reminders

By: Lindsay Parvis, Dragga, Hannon, Hessler & Wills, LLP
These two rules became effective January 1, 2016.
Maryland Rule 5-803 - Hearsay Exceptions:
Unavailability of Declarant Not Required
When granting a Temporary Protective Order, if a judge finds
reasonable grounds to believe that abuse of a child or abuse of
a vulnerable adult has occurred (Fam. Law Art., §4-505(e)), the
court shall forward the petition and temporary protective order
to the appropriate protective services office. Child or Adult
Protective Services shall investigate the alleged abuse and by
the date of the Final Protective Order Hearing send a copy of
its investigation report to the Court.
Rule 5-803(b)(8)(A)(iv) now explicitly allows admission, as a
public records and reports hearsay exception, of that report into
evidence at a Final Protective Order hearing, provided that the
parties have had a fair opportunity to review the report.
The Committee note is well worth reading: “If necessary, a
continuance of a final protective order hearing may be granted
in order to provide the parties a fair opportunity to review the
report and to prepare for the hearing.” (Emphasis added.)
Such records are still subject to a trustworthiness exclusion
pursuant to 5-803(b)(8)(B). Specifically, it may be excluded
if the source of information or the method or circumstance
of the preparation of the record indicate that the record or the
information in the record lacks trustworthiness. Lynn McLain’s
Maryland Evidence State and Federal, §803(8):1 discusses this
in reference to the equivalent federal rule’s committee note.
Specifically, “factors to be considered include, but are not
limited to, possible motivation problems of the out-of-court
declarants; and, particularly as to government investigations, ‘the
timeliness of the investigation,’, the ‘special skill or experience
of the official,’ and ‘whether a hearing was held and the level at
which it was conducted.’…[T]he burden is on the party opposing
admission of the record to show its unreliability.”
Maryland Rule 9-205.3 Custody and Visitation-Related Assessments
This article is no substitute for reading this lengthy Rule, which
provides a comprehensive framework for custody evaluations
and assessments. What follows is a general description of Rule
9-205.3’s highlights:
Subsection (b) defines the different types of “assessments”,
to which the Rule pertains: custody evaluation; home study;
mental health evaluation; and specific issue evaluation.
Subsections (c)(2) and (d) discuss the qualifications of evaluators.
Specifically, anyone deemed competent by the court may be
appointed to perform a home study or specific issue evaluation,
4 Section of Family & Juvenile Law

but only persons meeting the qualifications of Subsection (d)
can perform a custody evaluation. Those qualification involve
licensure, training, and experience, unless exempt due to serving
as a court custody evaluator for at least 5 years prior to January
1, 2016 (Subsection (d)(3)).
Subsection (e) requires each Circuit Court to maintain a list
of qualified evaluators. Parties may choose an evaluator not
on the approved list, and may (but need not) request entry of a
consent order of appointment (Subsection (e)(2)(A)). The Court
shall enter a consent order of appointment if the court finds
the evaluator meets the qualifications and the order/agreement
contains the required information in an order of appointment
(Subsection (e)(2)(A)). If the Court appoints an evaluator other
than a court employee, then the appointment must be from the
list of qualified evaluators, and may take into account any special
training, background, experience, expertise, or temperament of
the evaluator (Subsection (e)(2)(B)).
The order of appointment shall include the information detailed
in Subsection (g). A custody evaluation shall include the items
detailed in Subsection (f)(1), and may include optional elements
detailed in Subsection (f)(2), subject to court approval of the
additional costs (Subsection (f)(3)). Mandatory elements
include: review of court records; interviewing both parties;
interviewing the child unless the child lacks capacity due to
age, disability, or maturity; review of educational, medical,
and legal records regarding the child; observations of the child
with each party, preferably at the party’s home; factual findings
about the needs of the child and each party’s capacity to meet
those needs; and, a custody and/or visitation recommendation
based on an analysis of the facts or an explanation why a
recommendation cannot be made. Optional elements include:
contacting collaterals; review of additional records; employment
verification; interviewing others residing in the home; and,
subject to court approval of cost: mental health evaluation,
consultation with other experts, and investigation into other
relevant information about the child’s needs.
The appointee may be removed or resign as discussed in
Subsection (h).
In a custody evaluation, a report shall be prepared and may
be oral or written. Subsection (i)(1)(A) details the procedure
and timing for oral reports, production of a list of documents
reviewed, and preparation of a transcript in lieu of a written
report. Subsection (i)(1)(B) details the procedure and timing
for written reports.
In a home study, specific issue evaluation, or mental health
(continued on page 5)
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evaluation, the report shall be written unless waived by the
parties (Subsections (i)(2) and (3)).
Especially interesting, Subsection (j) restricts the dissemination
of a written report or oral report transcript to parties and experts
called by the parties and its Cross reference points to the rules
on contempt for non-compliance. Similarly, Subsection (k)
limits when the court can receive the report. Specifically, a court
cannot access the report until it has been admitted into evidence
(Subsection (k)(1)), unless the parties consent to its receipt and
review by the court before a hearing or trial (Subsection (k)(2)).
A settlement judge or magistrate, however, shall have access to
the report (Subsection (k)(3)).
Finally, Subsection (l) establishes a procedure for deposing
court-employee evaluators, Subsection (m) establishes a

procedure and timing (10 days prior to trial) to subpoena the
evaluator to trial as well as admission of the report without the
evaluator’s presence, and Subsection (n) establishes a process
for setting a maximum fee schedule for custody evaluations in
each jurisdiction and allocation of fees between the parties.
In sum, Rule 9-205.3 should provide greater consistency
in the procedure regarding the many types of evaluations/
“assessments” in contested custody cases. It is well worth a
careful read, following up with your local Circuit Court about
the list of qualified evaluators, and incorporating this into your
current tickler system (especially the 10 day service of trial
subpoena requirement).
Lindsay Parvis is the Co-Chair of the Section’s Legislative
Committee. Her family law practice focuses on agreement
drafting for settlement-focused clients, contested divorce and
custody litigation, BIA/CPA representation of children, and
prenuptial agreements.

Mark Your Calendars!
“Electronically Stored Information (ESI) –
What Lawyers Need to Know”
September 9, 2016
9:00 a.m. to 4:00 p.m.
Ecker Business Training Center
6751 Columbia Gateway Drive
Columbia, MD
Featuring Guest Speakers:
Rebecca Fleming, Esq.,
Michael Berman, Esq.,
Judge Paul Grimm,
Marc Hirschfield, Esq.,
Blazer Catzen, Christopher
Robert and Vincent Wills, Esq.
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The Maryland Food Supplement and
Temporary Cash Assistance Programs: A Basic Overview
By: Nicolas Orechwa
Introduction
During the course of a career, a family law practitioner will most
likely represent clients across a wide socioeconomic spectrum.
Oftentimes, the median client profile for any given family law
attorney will gravitate toward that which many commonly refer
to as “the middle class” (the definition of which may vary from
geographic locale to geographic locale). While you may retain
the occasional “above middle class” client (a/k/a “high net worth
clients”) you may also retain the occasional “below middle class”
client as well. Both bring their own set of unique issues and
challenges to the table and oftentimes require some specialized
knowledge. This article will focus upon some specialized
knowledge of public benefits offered by the State of Maryland
which may prove useful if you represent a client who is either
low income, in financial distress or both. In particular this
article will focus upon Food Supplement and Temporary Cash
Assistance programs offered by the State of Maryland.

An excellent and further reference resource for the programs
discussed in this article are manuals produced by DHR
concerning these assistance programs. These manuals can be
found at www.dhr.state.md.us under the “documents” drop down
menu. You can also find on the DHR website the most current
income, resource and expense standards (which are reviewed
on an annual basis).

Maryland Public Benefits in General
The two major agencies in Maryland which regulate public
benefits are the Maryland Department of Human Resources
(“DHR”) and the Maryland Department of Health and Mental
Hygine (“DHMH”). The provisions governing all aspects of
both these agencies appear in the Maryland Code of Regulations
(“COMAR”). Title 7 of COMAR concerns DHR and Title 10
of COMAR concerns DHMH. The lion’s share of regulations
concerning public benefits appear in Title 7 concerning DHR.
There are eight subtitles1 to the DHR regulations which are
as follows: 1) Office of the Secretary; 2) Social Services
Administration; 3) Family Investment Administration; 4)
Child Care Administration; 5) Social Services Administration
Private Child Placement Agencies; 6) Community Services
Administration; 7) Child Support Enforcement Administration;
and 8) Commission on Indian Affairs.

The first line of analysis when dealing with a FSP issue is perhaps
to ask: Who is applying for the FSP benefit? Eligibility could
depend on who is applying and the individual or collective
individuals receiving the benefits are known as the household.
COMAR 07.03.17.03 specifically defines what can constitute
a household and circumstances when members of a household
may or may not participate in FSP benefits. For example, a
single individual living alone may be considered a “household.”
However, as another example, an individual (or group of
individuals) may not participate as a household in the FSP if
they are residents of a commercial boarding house. There are
also provisions concerning whether non-household members
can participate. Why is this important? Because when the local
department of DHR to whom the applicant applies is trying to
assign a benefit level to the household, it must determine the
size of the household. COMAR 07.03.17.04 sets forth in greater
detail individuals who are ineligible as being part of a household.
There are also regulations concerning the participation in FSP
of Boarders 07.03.17.05; Residents of Institutions 07.03.17.06
and Work Strikers 07.03.17.07. COMAR 07.03.17.08 contains
provisions concerning how someone who is homeless can
establish residency.

Even a cursory review of the DHR regulations in Title 7 reveals
an abundance of Maryland public benefits above and beyond
those discussed in this article. Therefore, Title 7 should be kept
in mind if you find yourself representing a client who you feel
may qualify and/or be in need of public benefits in Maryland. Just
some examples are the Temporary Disability Assistance Program
COMAR 07.03.05; Public Assistance to Adults 07.03.07; and
Refugee Cash Assistance 07.03.16. It should also be noted that
the receipt of some public benefits are linked to the receipt of
others. For example, in certain circumstances, certain recipients of
Temporary Cash Assistance may be eligible for benefits under the
Maryland Burial Assistance Program (see COMAR 07.03.20.03).
These programs are federal ones being implemented by the States.
Accordingly, the State programs typically must comport with the
corresponding Federal regulations.
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The Maryland Food Supplement Program
The provisions of the Maryland Food Supplement Program
(“FSP”) (once known as the Maryland Food Stamp Program) are
located at COMAR 07.03.17. To cover the MFSP in great detail
would require an article in and of itself and this article will only
touch on the major bases and provide an introduction. However,
if you represent a client who needs advice and representation
concerning FSP, all the regulations in COMAR 07.03.17 should
be read with care.

Once the household is determined under the FSP regulations,
the household has a variety of obligations it must fulfill in order
to be eligible for the benefit. COMAR 07.03.17.08 requires the
household to provide the address of its dwelling and to verify
that it resides in the political subdivision of the local department
to which it is applying. COMAR 07.03.17.09 through COMAR
07.03.17.12 all provide regulations on eligibility as it relates
to citizenship status, status as a student and the submission of
(continued on page 7)
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(Continued from page 6)
a social security number. Citizenship or immigration status is
especially crucial. If you take on an FSP case (or even any other
type of public benefits case) be sure to determine your client’s
immigration/citizenship status. Once determined, be sure to
review section 120 of DHR’s online manual concerning FSP
which concerns citizenship and immigration status.
COMAR 07.03.17.12 in particular provides provisions concerning
when a household is “categorically eligible” for benefits. A household
is categorically eligible for FSP benefits if all members of the
household are receiving or are authorized to receive five categories
of public benefits (including SSI benefits). This designation is
important because households qualified as categorically eligible are
not subject to the same income and verification standards as those
not deemed categorically eligible.
So what are the mechanics of getting FSP benefits? A household
must apply in order to be considered. The provisions concerning
filing the application are set forth in COMAR 07.03.17.14. This
regulation sets forth how a request for application can be made;
responsibilities of the applicant (this includes cooperating with an
interview as set forth in COMAR 07.13.17.15); what a completed
application shall include; and the responsibilities of the local
department in the application process. There are several regulations
concerning the application process, however, one of note is COMAR
07.03.17.19 concerning expedited service. It should be noted that
if an applying household meets certain requirements (e.g. less than
$100 in liquid resources and less than $150 in gross monthly income)
their application can be processed on an expedited basis. If you are
assisting a client with an FSP application and they meet the criteria
for expedited service, the regulation should be read carefully as there
are certain timing issues of which the applicant should be aware.
Additionally, once a household makes an application there are
important timing issues in 07.03.17.18 which should be reviewed.
In order to receive FSP benefits, a household will be subject to
work requirements. COMAR 07.03.17.21 lays out the basics
of who is exempt from work requirements. It is important to
know the various regulations concerning work requirements
as an applicant must be well aware of their existence, what
is expected of them in terms of work, what employment is
deemed suitable and the ramifications of not following the
work requirements. Note that if you represent a client who has
been deemed ineligible for FSP benefits as a result of failure
to comply with work requirements, COMAR 07.03.17.22 lists
several “good cause” exceptions which can possibly be argued
in an effort to restore the client’s eligibility. You may wish to
ask your client if they are, or ever have been receiving benefits
from another state. If your client is receiving benefits from two
states at the same time or for a child not actually residing in your
client’s household – the sanctions your client might face can be
severe – see COMAR 07.03.10.08.
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If your client has some resources and income, how do those
come into play in terms of qualifying for FSP benefits? There
are several regulations from COMAR 07.03.17.25 through
COMAR 07.03.17.45 which set forth income and resource
requirements as well as certain allowances, exemptions and
deductions a household can take in applying for FSP benefits. Of
particular note is the child support deduction located at COMAR
07.03.17.35 which allows a deduction for a household member
who is making “legally obligated child support payments” to an
individual outside the household. If you assist a client in filling
out an application for FHP benefits you should ask questions
concerning each allowance, exemption and deduction to be sure
they are all covered. Some, such as medical expenses (COMAR
07.03.17.33) only apply to certain categories of individuals.
The schedules for income and deductions and how they relate
to household size can be found at COMAR 07.03.17.45.
Other regulations of note concern the household’s obligations
to report changes in household circumstances (COMAR
07.03.17.47); the consequences of not reporting the changes in
circumstances (COMAR 07.03.17.50) and Appeals (of adverse
findings by the local department) and Complaints (COMAR
07.03.17.58). Appeals are heard by an Administrative Law Judge
(“ALJ”) with the Maryland Office of Administrative Hearings
(“OAH”). The appeal procedures are set forth in COMAR
07.01.04 which shall be discuss further in this article.
The Maryland Temporary Cash Assistance Program
The regulations concerning the Maryland Temporary Cash
Assistance Program (“TCA”) appear in COMAR 07.03.03.
TCA is a public benefit under the umbrella of the Maryland
Family Investment Programs2. COMAR 07.03.03.01 states
“Temporary Cash Assistance provides cash assistance while
preparing program participants for independence.” While those
receiving FSP benefits as a unit are referred to as a “household”
those receiving TCA benefits while living together are referred
to as “The Assistance Unit.” COMAR 07.03.03.06 provides
what the assistance unit may include (e.g. A parent and all
eligible children or Unmarried adults living as a family unit
when the unmarried adults have a child together, including an
unborn child) and what the assistance unit may not include (e.g.
A stepparent with no minor children in the home and a child for
whom foster care is paid).
The assistance unit must meet a variety of requirements in order
to be eligible for TCA. The general requirements are contained
in COMAR 07.03.03.07. Like with FSP benefits, there are
employment requirements associated with TCA (COMAR
07.03.03.07) (and like with FSP benefits there are good cause
reasons which can be cited for not meeting the requisite
employment requirements). Individuals who have long term
disabilities as defined by COMAR 07.03.03.08 shall be referred
to the Social Security Administration for a determination of SSI
(continued on page 8)
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or other benefit eligibility.
One TCA requirement of note for family law practitioners and
which appears in COMAR 07.03.03.10 concerns child support.
This regulation reads in pertinent part: “As a condition of
eligibility for TCA, the applicant or recipient shall: 1) File an
application for child support enforcement services; 2) Assign
to the State all right, title, and interest in support, for the period
that the family receives Temporary Cash Assistance for a child
included in the TCA assistance unit. “ [Emphasis Added]
Therefore, if you are representing a client in a child support
matter and they say they are applying for TCA, you should
make them aware of this particular requirement. Like with the
employment requirement, this regulation does provide good
cause exceptions which an applicant can cite. The regulation
defines good cause generally as meaning that “circumstances
exist in which the cooperation with child support may be against
the best interest of the child.”
The financial eligibility and income and benefit amount provisions
for TCA are found in COMAR 07.03.03.11 and 07.03.03.13
respectively. The income and benefit amount provisions provide
a variety of income calculations of countable income. These
calculations apply to both members of the assistance unit as
well as non-members whose income is countable to the unit.
COMAR 07.03.0317 provides a TCA payment schedule showing
the monthly allowable amounts paid based upon the number of
individuals in the assistance unit (with an allowable amount for
determining stepparent eligibility).
Like FSP benefits, an individual can appeal a local department’s
adverse decision with regard to TCA. COMAR 07.03.03.23
provides the protocol contesting an adverse action by the local
department. Of note, this regulation allows a TCA recipient to
request an agency conference prior to noting an appeal to obtain
an explanation of the local department’s decision and to provide
information which demonstrates that decision is incorrect. If you
represent a client who has had an adverse decision as a result of
a misunderstanding or failure to provide the proper paperwork in
the application process, a conference is probably the better route
to proceed that going straight to an appeal. If the TCA recipient
decides to appeal, then the appeal will be heard by an ALJ with
the Maryland Office of Administrative Hearings. Like with
appeals of FSP benefits, appeals of TCA benefits are governed
by the regulations contained in COMAR 07.01.04.
Appeals to the OAH
As noted previously, appeals of FSP and TCA decisions by
a local department are heard by an ALJ with the Maryland
Office of Administrative Hearings. The regulations governing
these appeals can be found in COMAR 07.01.043. If you are
wondering what exactly can be appealed, COMAR 07.01.04.03
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answers that question. Not only can a denial of FSP or TCA
benefits be appealed, but a suspension or reduction of those
benefits can be appealed as well. Furthermore a recipient can
appeal being referred to a work program or having a sanction
imposed upon him or her – among other things. Understanding
the timing requirements of an appeal is critical and COMAR
07.01.04.03 answers that question as well. Typically the time
to appeal is 90 days. However, there are different times from
when the 90 days begins to run which are set forth in subsection
“F” of the regulation. There are also exceptions to the 90 days.
For example as it relates to FSP benefits, subsection “F(4)” reads
“[Time to Appeal – the request for a hearing or record review
is effective if the agency receives the request] – With regard
to a dispute as to the current level of food stamps, at any time
within the current food stamp certification period.” Likewise if
you happen to be in a position to appeal a decision by the Child
Support Enforcement Administration, there are timing issues
contained in this regulation which are unique to those appeals.
If you find yourself representing a client at a hearing before the
OAH in a FSP or TCA case, COMAR 07.01.04.08 concerning
prehearing procedures (e.g. postponements and discovery)
should be read carefully. If you are representing a client in a
FSP case, your client is entitled to one postponement of up to 30
calendar days without the need to demonstrate good cause. This
regulation permits you to not only request a postponement of the
hearing, but request the hearing time or location be changed as
well. If an appellant makes a request for postponement, OAH
will extend the time for the ALJ to provide a decision by the same
timeframe of the postponement. This extension will not apply to
a local department’s request for postponement and will also not
apply to a request for postponement by an appellant where the
reason behind the request is the local department did not provide
the required summary (see below). Federal regulations require a
decision in FSP cases to be issued within 90 days from the date
of the appeal – regardless of the extension policy.
Discovery procedures in FSP and TCA cases are similar to those
for child abuse and neglect (“CAN”) appeals before the OAH. Per
this regulation, the agency shall send a summary and copies of all
documents to the appellant and OAH at least 6 calendar days before
the hearing. A party may only engage in prehearing discovery per
the provisions of COMAR 07.01.04.08. COMAR 07.01.04.09
allows for motions requesting any “appropriate relief.” Such motions
(including those for summary judgment) shall be filed at least 10
days prior to a hearing or pre-hearing conference and a response is
due within 5 days. The earlier you get a motion in the more time
you will give the ALJ to provide a ruling.4
COMAR 07.01.04.12 concerns the burden of going forward
and persuasion. Depending on what action you are appealing
either the appellant will have the burden of production and
persuasion or the agency will have those burdens. An applicant
who requests a hearing per COMAR 07.01.04.03(A) bears the
(continued on page 9)
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burden of production and persuasion whereas when a hearing is
requested per COMAR 07.01.04.03(B) or (C) the agency bears
those burdens. Per COMAR 07.01.04.16 the decision of the
ALJ is a final one subject to judicial review. The ALJ shall issue
his or her final decision within 90 calendar days of the filing of
the appeal request – or in the case of an appeal concerning FSP
benefits within 60 calendar days of filing the appeal request.
Pro Bono Opportunities
Receipt of public benefits can arise as an oblique issue from time
to time in the larger context of a family law case. However,
rarely, if ever, do clients pay attorneys strictly to represent
them in navigating the FSP and TCA process. Someone in the
untenable position of needing public benefits to meet basic needs
obviously cannot afford legal fees. While some individuals
are able to secure the representation of an attorney from the
Maryland Legal Aid Bureau (“MLAB”) or other such entity,
the vast majority represent themselves. If you are looking for
a pro bono opportunity which may not be family law in the
strictest sense, but is related, consider seeking out a public
benefits case. From time to time agencies such as MLAB host
or sponsor trainings on handling public benefits cases. The
Montgomery County Bar Association’s Administrative Law
section is currently in process of beginning an initiative to
draw more pro bono attorneys to this area. Taking on a public

benefits case pro bono is a good way to get some pro bono
hours and not be mired in a case that can drag on for months.
Oftentimes representation simply means sitting down with an
applicant and explaining aspects of the process to them they may
not understand or helping them get information or documents
they may not know they need. It is also an opportunity to help
someone in need and gain experience in an area outside one’s
typical comfort zone.
Nicolas Orechwa is a partner with Brodsky, Renehan, Pearlstein,
& Bouquet Chtd. in Gaithersburg, Md. He is licensed to practice
in Maryland, Louisiana, and the District of Columbia.
Endnotes
1
As of the submission of this article, Subtitles 6 and 8 still appear in title 7, but
have been either transferred in whole to other areas or repealed.
2
COMAR 07.03.03.01 reads: “The Family Investment Programs (FIP) provide
assistance to individuals and families with children. The assistance program
components under FIP include Welfare Avoidance Grants, Temporary Cash
Assistance, Office of Home Energy Programs and alternative programs.

COMAR 07.01.04.01 (B)(1) reads “In hearings conducted by an administrative
law judge of the Office of Administrative Hearings (OAH), this chapter shall,
whenever possible, be construed as supplementing and in harmony with COMAR
28.02.01 Rules of Procedure of the OAH. (B)(2) reads “In the event of a conflict
between this chapter and COMAR 28.02.01, [COMAR 07.01.04] applies.”

3

Given the short timeframes involved in motions, the ALJs may have to look
to OAH’s own regulations in ruling on motions. This often means ruling on
them on the date of the hearing, at the hearing. This action is provided for in
the OAH regulations.
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Grandparent Visitations: Where Are We Now?
By: Cecilia B. Paizs
The practice of family law deals with many difficult issues, not
the least of which is that once one parent makes a decision, such
as leaving a marital relationship, the effects of that decision
ripple outwards and impact others, including their children.
Nowhere is this more evident than in the area of grandparent
visitation or custody, which can be impacted by divorce, death
of a parent or a breakdown in the grandparents’ relationship
with one or both of the parents. In addition to the emotional
strain such cases put on family relationships, denial of contact
between children and extended family members can have a
negative impact on the children.
Most can agree that grandparents can bring value to a
relationship with children. They can impart to the grandchildren
their knowledge of the history of the family and their own life’s
experiences. Grandparents can also provide care-giving support
to the parents, as well as a sense of stability when parents
separate. This group is often expanded when grandparents
divorce and remarry. In many cases, families feel that the more
September 2016

people who love the children the better.
The problems arise when there is a rift between the grandparents
and one or both of the parents. The law in Maryland is clear:
the best interest of a child is the paramount concern, Ross v.
Hoffman, 280 Md. 172, 175 n. 1, 372 A.2d 582 (1977), and
parents are presumed to be making decisions that are in the
best interest of their child. Koshko v. Haining, 398 Md. 404
(2007)
Family law practitioners are generally familiar with Troxel
v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 L. Ed. 2d
49 (200), the case in which the US Supreme Court struck
down a Washington State grandparent visitation statute as an
unconstitutional interference with a parent’s 14th Amendment
right to made decisions related to the care, custody and control of
his/her/their children. Maryland adopted this standard in Koshko
v. Haining, 398 Md. 404, 921 A.2d 171, 180 (2007) (quoting
(continued on page 10)
Section of Family & Juvenile Law 9

Grandparents...

(Continued from page 9)
McDermott, 385 Md. at 418, 869 A.2d at 808) stating that “absent
a showing of parental unfitness or exceptional circumstances,
‘the constitutional right [of parents to the ‘care, custody, and
control’ of their children] is the ultimate determinative factor .
. . .’” This includes decisions to preclude contact between their
children and grandparents, who are included in the third party
category under Koshko.
The cases in this area state that, in order for a court to interfere
with a parent or parents’ constitutional right to raise their children
as they see fit, a third party must establish either that the parent
or parents is/are unfit, or that exceptional circumstances exist
which warrant an award of custody. This is true of visitation
requests as well, which the Court has found to be temporary
custody and therefore falls into the same category as custody.
Koshko, supra.
While never set out specifically, unfitness is generally a
determination based on a parent or parents’ failure to provide
properly for their children. Most such cases are brought by
the State of Maryland via child protective service procedures.
For grandparents, parental unfitness, absent the involvement
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of the State, is difficult to prove. In most cases brought by
grandparents, the grandparents who are seeking custody or
visitation are required to establish exceptional circumstances
warranting the intrusion of the court into the decision making
of fit parents related to their children.
Courts often look to Ross v. Hoffman, supra to determine
whether exceptional circumstances exist. While not exhaustive,
the Court of Appeals in Ross v. Hoffman set out factors when
determining that custody in the mother was detrimental to the
best interest of the child. The factors that often apply to third
parties seeking visitation with children were:
1) Child resides with third party and the third party
is providing the care, custody and control of a parent;
2) The protracted separation of parent from child;
3) The age of the child when in the home of the
third party
4) The level of involvement of the biological parent
with the child;
5) The possible emotional effect on the child of a
change of custody when the care has been assumed
(continued on page 11)
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(Continued from page 10)
by a third party;
6) The level of attachment the child has to the third
party custodian; and
7) The stability and certainty as to child’s future.
As is set forth above, a relationship between the grandparents and
the grandchildren needs to be more than regular visits between
the grandparents and the grandchildren, periodic babysitting,
attendance at the grandchildren’s activities, birthdays and
sporting activities. Hard as it is to acknowledge, the law
places the rights of the parents to make decisions about who
their children spends time with over a grandparent relationship
unless it rises to the level of custodian or psychological parent,
warranting an award of custody or visitation over the objections
of the parents. This is, as will be stated again in this article, a
very high bar to overcome.
In Aumiller v. Aumiller, 183 Md. App 71 (2008), where the
children’s father suffered an untimely death and the paternal
grandparents were denied access to the grandchildren, the
Court of Special Appeals stated that, while determination of
exceptional circumstances is inherently fact –specific, that
“a court may consider appellee’s refusal to allow visitation
‘unjustified’ the law presumes that these decisions are in the
children’s best interest absent strong evidence to the contrary.”
To do otherwise would “eviscerate” the strong protections
erected by Koshko that protect the fundamental rights of parents
in visitation disputes.” Id at 81.
Likewise in Brandenburg v. LaBarre, 193 Md. App 178 (2010)
the Court of Special Appeals found that, despite the fact that,
prior to a dispute between the parties, the LaBarres, paternal
grandmother and paternal step grandfather, provided significant
care for the minor children, including child care and overnight

child care in their home on a regular basis for 18 months. After
the dispute, the Brandenbergs denied the LaBarres access to the
children. The Court found that the trial court’s findings that the
LaBarres had been “essential and ever present adult figures in the
lives of all four children”, and therefore established extraordinary
circumstances permitting the court to substitute its judgment of
the best interest of the minor children for that of their parents
was in error. Citing Aumiller, supra, the Court of Special
Appeals noted, that while “we sympathize” with the plight of
grandparents denied any access to their grandchildren, who the
parents allow their children to associate with is a fundamental
parental right. Despite the significant contact between the
LaBarres and the minor children prior to the dispute, the Court
determined that the bar for exceptional circumstances is high
precisely because the circuit court should not sit as an arbiter
in disputes between fit parents and grandparents over whether
visitation may occur and how often. Although the lower court
disagreed with the parents’ decision, there was no showing of
significant deleterious effect caused by the cessation of visitation
and therefore, the case was remanded with instructions to enter
an order denying the petition for visitation.
Since the bar is set very high for the grandparents to overcome
the presumption in favor of the decision or decisions made by
the parent, a threshold showing of significant deleterious effect
caused by cessation of visitation should be required before
proceeding with any grandparent visitation case. The expense
and emotional harm to the family is significant by allowing such
cases to proceed beyond an initial pleading. While many of
us may disagree with a parent or parents barring grandparents
from involvement with the grandchildren, it is their fundamental
right to make such a decision. Often, when these cases move
forward through the court system, the hope is that the parties can
work out something acceptable to both sides through mediation
or negotiations. However, in the end, the parents’ decision or
decisions in this area are protected by their fundamental rights
of parents in regards to the issues of the care and custody of
their children.

Check out our newsletter and more online at the
Family & Juvenile Law Section's
portion of MSBA's website at:
www.msba.org/sections/family
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Evaluating the Relocation Case: Vol. 1, No. 1
By: Linda Lea M. Viken
In today’s mobile society and shifting economies, frequent
moves are common, not only within a state, but between states.
When that move involves a child whose parents do not live
together, it is not as simple as packing up and heading off.
The right of a citizen to travel from one state to another and to take
up residence in a state of choice is protected by the Constitution
of the . “This right encompasses the right to ‘migrate, resettle,
find a new job, and start a new life.’” Edelman v. Jordon, 415
651, 671, 629, 39 L. Ed.2d 662, 94 1347 (1974).
Courts have held:
It makes no difference that the parent who wishes to relocate is
not prohibited outright from doing so; a legal rule that operates
to chill the exercise of the right, absent a sufficient state interest
to do so, is as impermissible as one that bans the exercise of the
right altogether.
Jaramillo v. Jaramillo, 113 N.M. 57, 823 P.2d 299, 306 (N.M.
1991) (citing Schapario v. Thompson, 394 618, 631, 22 L. Ed.2d
600, 89 1322 (1969)).
Courts also have said:
However, a majority time parent’s right to travel is not the sole
constitutional right at issue in relocation cases. In addition a
minority time parent has an equally important constitutional
right to the care and control of the child.
See Troxel v. Granville, 500 57, 65, 147 L. Ed. 2d 49, 120 2054
(2000). (“The liberty interest at issue in this case, the interest of
the parents in the care, custody, and control of their children—is
perhaps the oldest of the fundamental liberty interests recognized
by this Court.”) Ciesluk v. Ciesluk, 113 P.3d 135, 2005 LEXIS
548.
Best Interests
The foregoing cases make clear the competing constitutional
issues between parents in relocation cases. However, a third
and important factor for a court to consider is the best interest
of the child.
In June 2005, the Colorado Supreme Court in the case of Ciesluk
v. Ciesluk, 113 P.3d 135, 2005 Colo. LEXIS 548, concluded that
states have developed three distinctive approaches in considering
relocation cases. They include: (1) elevating the relocating
parent’s right to travel over the other competing interests (see,
for example, Watt v. Watt, 971 P.608, 615–16 (Wyo. 1999)); (2)
elevating the child’s welfare to a compelling state interest (see,
for example, LaChappelle v. Mitten, 607 N.W.2d 151, 163–64
(Minn. Ct. App. 2000)); and (3) treating all competing interests
as equal, with the burden on the parents to demonstrate how
the child’s best interests are served by the proposed relocation
12 Section of Family & Juvenile Law

(see Jaramillo v. Jaramillo, 113 N.M. 57, 823 P.2d 299, 307–09
(N.M. 1991)).
Additionally, some states prohibit relocation of a child unless
the custodial parent can demonstrate a compelling showing of
exceptional circumstances or a pressing concern for the welfare
of the custodial parent or child.
The Facts
There are three types of relocation cases: Those that occur
at the time of the divorce, where no prior permanent order
exists; those that occur post-divorce; and a third type, more
common these days than in the past, the case of unwed parents.
As with any case, relocation cases involve an application of
law to the facts.
The evaluation of a relocation case has several components, both
from a factual and a legal standpoint. The following questions
show the types of analysis necessary in a relocation case either
from the perspective of a party seeking to move or of the party
contesting it.
• Is there an existing order or agreement of any kind (or a
statutory presumption for custody as may exist in the case
of unwed parents)?
• If so is the order temporary or permanent? Under what
circumstances was it entered, i.e., consent order, order after
contested hearing, or default order?
• What is the history of each parent in raising the child?
• Is there a written history of post-divorce or separation
contacts with the child by the noncustodial parent?
• Is there any history of abuse?
• What is the motivation of each parent for and against
the move?
• What is the child’s relationship with each parent? In
particular, what involvement has the noncustodial parent
had in the child’s life to date?
• Has the noncustodial parent consistently fulfilled childsupport and/or alimony obligations?
• Has counsel obtained the child’s school and medical records?
• Does the child have developmental needs, given his or her
age, i.e., is this a young child who needs stability or an older
child who enjoys new experiences?
• Does the child have medical or learning problems? Is there
an adequate opportunity to get treatment in the new area?
• Are extended family members present in the current
(continued on page 13)
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(Continued from page 12)
or proposed locations, including step-siblings or
half-siblings?
• What is the distance between the current home and the new
removal location?
• What are the anticipated living arrangements,
including the physical setting, schools, after-school and
day-care providers?
• What are the tangible and intangible factors (such as
lifestyle, climate, standard of living, environmental
quality, congestion, crime, real estate and other costs,
economic opportunities, and community resources, etc.)
in the two relocations?
• What are the wishes of the child? (This can be an extremely
strong factor for or against the move, depending on the age
of the child.)
• If applicable, what is the recommendation of the guardian
ad litem?
• What are the specific benefits to the parent from the move?
• What are the specific benefits to the child from the move?
• What are the specific detriments to the noncustodial parent
if the child moves?
• What are the specific detriments to the child if the move
is allowed?
• Does the family have a history of moving or are frequent
moves in the future likely?
• What considerations are there regarding mental-health
problems of parents or the child?
• Have mental-health evaluations or opinions been
given regarding the move, the parents, and/or child’s
mental health?
• What is the relationship between the parents and are they
able to communicate and cooperate?
• What are the increased travel costs (if any) and how do they
compare to the (presumed) decreased weekly parenting
expenses of the non-relocating parent?
• What compensations can the moving parent offer to the
noncustodial parent, e.g., visitation with the child on major
holidays and summer vacations as well as paying for the
transportation, setting up Web cameras, etc.?
• Has counsel interviewed potential witnesses, including
teachers, mental-health professionals, day-care providers,
extended family members, and others?
• What role has religion played in the child’s upbringing and
how will religious education be affected by the move?
• Would it be feasible or practical for the non-relocating
September 2016

parent to move to or visit regularly in the new location?
• Are there any other factors that the parent believes are
relevant in the decision-making process?
The Law
After ascertaining the facts, analyze state-specific requirements.
As noted above, most states fall into certain categories and a
thorough review of case law in the current jurisdiction is key
(as well as applicable federal case law). An analysis of other
states’ handling of similar cases can be useful as well, especially
if the particular state does not have specific statutory criteria.
Over the years, both courts and legislatures have changed
considerations in a relocation decision. Thus, an effective
argument based on another state’s precedent may persuade a
court to rule in your favor, notwithstanding that local case law
may appear unfavorable. A review of case law also may provide
practical ideas for winning approval, such as methods to maintain
contact between the child and the noncustodial parent in ways
that diminish the physical distance. In this day of electronic
connections, things as simple as email or a Web cam can facilitate
a relationship, especially when long distances prevent regular
face-to-face contact.
One caveat: many states require notice from a custodial
parent who wants to move. Failure to meet requirements of the
statute may result in denial of the relocation. Depending on the
requirements of the jurisdiction, a professional evaluation of the
child and a recommendation regarding the potential move and its
effect on the child/parent relationship can be powerful evidence
of the best interest of the child. It also will help to assess the
strengths and weaknesses of your case.
Negotiating the Move
An assessment of the facts and law will assist in determining the
viability of the requested relocation. However, notwithstanding
the strength (or weakness) of your case, often a relocation
can be negotiated if due regard is given to the concerns of the
noncustodial parent, and genuine effort is made to address those
concerns. Courts have looked to a parent’s “willingness to . . .
encourage and provide frequent and meaningful contact between
the child and the other parent” in determining whether to allow
a move. Zepeta v. Zepeta, ¶14, 2001 S.D. 101, 632 N.W.2d 48.
In addition to maintaining contact between the child and the
noncustodial parent, there is the issue of scheduling time for
the noncustodial parent to spend with the child. Some custodial
parents opt to allow the other parent to spend Thanksgiving,
Christmas, and/or spring break every year with the child, along
with all or most of the child’s summer vacation. A related
consideration is that of transportation costs. Depending on the
distance involved and the number of children, travel costs can
be significant. If the parent wishing to move can pick up more
of these costs to ensure more frequent contact, the noncustodial
parent may be more amenable to the relocation.
(continued on page 14)
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attend? And how many did the other parent attend?
4. What is your child’s favorite/least favorite subject in school?
5. Who is the child’s favorite music artist/ movie star?

There are, of course, two sides to every relocation case. Both sides
require a thorough analysis of the case law, an understanding of
local procedures, and detailed knowledge of the facts of the case
as well as skillful advocacy in meeting the needs of our clients
and their children in any relocation case.
Questioning Motives
Determining the true motives for or against a move is sometimes
difficult. Following are some sample questions to help you assess
the parents’ motives.
1. How have you and the other parent gotten along since the
last custody order was entered?
2. What will the other parent tell the judge is the reason for
your move (or—what will the other parent tell the judge is
the reason that you are opposed to the move?)
3. Do your friends and family support or oppose the move?
Why?

6. Who does the child see for dental care and medical care?
Who takes the child to appointments?
7. If the child is in day care, who is the day-care provider and
how many children are in day care?
8. What does your child want to do after high school?
9. Does your child work; who is his or her boss?
10. Does your child have a boyfriend/girlfriend?
11. What are the restrictions on seeing the boyfriend/girlfriend?
12. Does your child drive?
13. What are the restrictions on your child’s use of his/
her car?
Additional Questions for Non-primary Custodian
14. How often do you talk with your child on the telephone?
15. How often do you see your child?

4. If your friends or family are called to testify by the other
parent, what will they say is the reason for the move (or
your opposition to the move)?

16. What do you do with your child when you are
the custodian?

5. How and when did the idea of the move first come up?

18. What are the names of your child’s teachers?

6. Whose idea was this move?
7. What does your new spouse say about the move?

19. How do you keep abreast of how your child is doing
in school?

8. What have you told your children about the upcoming move?

20. What size clothing does your child wear?

9. Have you told the children how the other parent feels about
the move? Why or why not?
10. How do you expect this move to affect you financially?
11. If you were the other parent, what would be your proposal
under these circumstances?
Parental Involvement
A parent’s involvement in a child’s life is a critical factor for the
court in deciding whether a parent will be allowed to move the
child. You should assess the involvement of both parents in the
child’s life, recognizing, of course, that the noncustodial parent
may have less opportunities to be involved so both quantity
and quality are important considerations. Following are some
sample questions you may want to pose to determine the level
of parental involvement.

17. Who is your child’s best friend?

Linda Lea M. Viken is Past President of the American Academy
of Matrimonial Lawyers; Board Certified by the National Board
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her web site www.vikenlaw.com.
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1. Describe a typical week in your household as it relates to
the time you spend with your child.
2. How many teacher conferences did you attend last year?
And how many did the other parent attend?
3. How many extracurricular activities of the child did you
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Lively Although Less Controversial –
Another Successful Program From the Family and Juvenile Law Section!
By: Cecilia B. Paizs, Esquire
Focusing on the growing number of self-represented litigants,
the Family and Juvenile Law Section put on a well-attended
program on Friday at the MSBA Annual Meeting in Ocean
City, Maryland. Beginning with the presentation of the Beverly
Groner Award, Judge Cynthia Callahan introduced the 2016
recipient, Christopher W. Nicholson, Esquire. Delegate Kathleen
Dumais presented a legislative update, discussing the legislation
that was passed related to family and juvenile law.
The first panel consisting of Christopher W. Nicholas, Esquire,
Judge Cynthia Callahan, Magistrate Judy L. Woodall, Magistrate
Lisa Siegel and Paul J. Reinstein, Esquire. The second panel
consisted of Judges Fred S. Hecker, Kathleen Gallogly Cox,
Angela M. Eaves Mary Kramer and attorney Leslie Billman.
Both panels focused on the difficulties related to the increase
in the number of self-represented litigants, and the issues they
present for the court and for attorneys.
And then the skits. This year, a toned down version took the
audience through the history of dispute resolution, from cave
men settling their disputes with bones and clubs, to the wild
wild west and potential shoot outs. Moving into the age of
men wearing wigs and somehow keeping their cool, the case
dealt with parentage of a child. Despite the involvement of
the mother with a Bill Clinton look alike, it was clear that the
child was the alleged father’s child. And then there was the
ADR professional attempting to resolve the dispute between
the Kardashian Wests.
And then, a disturbance at the back of the room! A selfrepresented litigant (SRL) is thrown out of the Harford County
Circuit Court! Lo and behold, a very gentile attorney from

Harford County takes the ragamuffin under his wing. Saying
that the SRL may get a better shake in Howard County, where
the SRL are better educated and the attorneys are less gentile.
As they move forward, their travels are accompanied by bits
of information provided by Joanie Raymond, Esquire. Finally
reaching the Howard County Circuit Court, the SRL, now in a
jacket and tie, and the less gentile attorney enter the fictitious
attorney’s lounge. Racing into the rest room, the SRL announces
that the only reason he was thrown out of the Harford County
Circuit Court for trying to use the restroom when he did not have
a case there. The SRL noted that it was interesting that high
school bathroom humor could still get a laugh.

Pictured above: Johnny Cialis rides again!
Pictured at left: Cynthia Callahan, the 2015 Beverly
Groner Award recipient, presenting the 2016 Beverly
Groner Award to Christopher W. Nicholson.
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