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Chair's Message - May 2016 A Note From The Editor

The year has passed at an incredibly fast pace. Our Section has 
been exceptionally busy. The Section has presented continuing 
legal education courses on The Resistant Child and our ever-
popular Hot Tips. We will be concluding the five-part series on 
Document Drafting later in May, and will be presenting a seminar 
on the adjudication of juvenile cases.

Maryland’s legislative session finally drew to a close early in 
April. The Legislative Committee spent many hours assisting our 
Delegates and Senators in the drafting of important legislation, 
and continued to participate in the process by testifying on a 
wide array of proposed legislation in front of the House Judiciary 
and Senate Judicial Proceedings Committees. We have created a 
new Mentoring Section on our website and continue to post our 
Top Ten list on various issues regarding the practice of Family 
and Juvenile Law, as well as the minutes from all our Section 
Council meetings. Speaking about the Council meetings, four 
of our Council meetings this year were opened to the Section 
membership. Several members of the Section took advantage and 
joined the Council for those monthly meetings. The Family Law 
for the People project conducted a “Train the Trainers” seminar 
that was well received. It is hoped that those in attendance 
will take the substantive and procedural information regarding 
Family Law back to their respective jurisdictions and hold 
seminars for the general public. Although there are only two 
months left in the 2015-2016 term of the Family and Juvenile 
Law Section Council there are still many activities coming up, 
including our annual program in Ocean City in June. Come out 
and join us!

   ~ Craig Little

   ~ Ralph Sapia

The smell of cut grass and the sound of the ball hitting the bat 
mean Spring is at hand.  We survived  the “Snowpocalypse” of 
January, giving many of us an opportunity to catch up (if that is 
possible) or maybe just be still for a few days.

This edition of The Maryland Family Law Advocate is chock 
full of useful information.  If Evidence didn’t make us all crazy 
in law school, FaceBook and Twitter are now leading the charge.  
Yet Michael DeHaven sheds some light on this technologically 
tricky world in his piece “Authentication of Social Media Web 
Sites”.  Tori Bramble’s discussion of Security Clearance issues 
is a must read because of Maryland’s proximity to the National 
Government.  I do want to give a special shout out to Deena 
Hausner and Lindsay Parvis, Co-Chairs of the Legislative 
Committee.  Each month when the Section Counsel meets, meet 
Deena and Lindsay provide such extensive updates that I begin 
to wonder if they ever sleep.  This issues contains an overview 
of the new laws that are important to us.

Lastly, as the annual MSBA conference approaches and the 
creative minds of the FJLSC put the finishing touches on the 
skits which entertain and perplex us, we want to acknowledge 
Craig Little who is completing his term as Chair of the Section 
Counsel.  Craig has worked hard to keep us on task and to 
advance the agenda of serving our members and the legal 
community as a whole.  Thank you so much Craig. 

We appreciate everyone who contributes their time and expertise 
to this piece and we encourage you to make submissions for our 
next Newsletter.  Your wealth of knowledge and experiences 
educate all of us in the legal community.  Please share your story 
by emailing me at ralph@sapialaw.com.  Thank you and I look 
forward to seeing you in Ocean City this month!
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2015 Passed Legislation Debrief
By: Deena Hausner, FJLSC Legislative Committee Co-Chair

Another busy legislative session has come to a close.  The FJLSC 
Legislative Committee tracked a number of bills of interest to 
family law practitioners.  The following is a non-exhaustive 
update of bills that passed and take effect October 1, 2016, 
unless otherwise indicated.  These are synopses only; for the 
full and final text, please check out the General Assembly’s 
website (bill numbers are in parentheses to make them easy to 
find on the website).

FAMILY LAW
Family Law 7-101, 8-104 (HB0274/SB0359) – Family Law – 
Divorce – Corroboration of Testimony
Repealing a provision prohibiting a court from entering a 
decree of divorce on the uncorroborated testimony of the party 
seeking the divorce; and repealing a provision specifying that 
in a suit for absolute divorce on the grounds of voluntary 
separation a separation agreement is corroborated by the 
plaintiff’s testimony.

NOTE: Probably the most significant of the family law legislation 
this year, these bills strike Sections 7-101 and 8-104 of the Family 
Law Article, effectively doing away with the need to corroborate 
the grounds for divorce and eliminating the requirement that a 
party reside in Maryland for at least six months before filing if 
the grounds occurred outside of the State.

Family Law 10-101, 10-112.2, 10-119, 10-119.3, 10-1A-01, 
10-301 (HB1502) – Child Support Enforcement – Noncustodial 
Parent Employment Assistance Pilot Program
Requiring the Child Support Enforcement Administration, in 
cooperation with specified entities, to develop and implement a 
Noncustodial Parent Employment Assistance Pilot Program in 
Baltimore City; requiring the Program components to include 
each eligible noncustodial parent making a choice to participate 
in the Program, the provision of employment assistance services 
in accordance with court-issued consent orders, intensive case 
management, and strict enforcement procedures; etc.

Family Law 9-402 (HB0077) – Family Law – Missing Children 
– Reporting Requirements and Repeal of Advisory Council
Requiring that specified data regarding a missing child be entered 
into the National Crime Information Center’s national database 
within 2 hours after the receipt of the minimum information 
necessary to make the entry; repealing the requirement that a 
law enforcement agency enter specified data regarding a missing 
child into a specified State database; repealing the requirement 
that a specified law enforcement agency forward a copy of a 
missing persons report to the State Clearinghouse for Missing 
Children; etc.

DOMESTIC VIOLENCE
Courts & Judicial Proceedings 3-8A-19.1, 3-1503 (HB0314/

SB0346) – Peace Orders – Grounds for Relief
Adding misuse of telephone facilities and equipment, misuse 
of electronic communication or interactive computer service, 
revenge porn, and visual surveillance to the list of offenses 
alleged to have been committed by a respondent against a victim 
for which a peace order request or a peace order petition may 
be filed under specified circumstances.

Family Law 4-504 (HB0534/SB0924) – Family Law – Protective 
Orders – Notification of Service – Sunset Repeal
Repealing the termination date of provisions of law related to 
notice of the service on a respondent of specified protective 
orders; and repealing obsolete provisions relating to a specified 
contingency.

CRIMINAL LAW
C r i m i n a l  L a w  –  3 - 8 0 2  ( H B 0 1 5 5 / S B 0 5 7 8 )  –  
Criminal Law – Stalking
Prohibiting a person from engaging in a malicious course 
of conduct where the person intends to cause or knows or 
reasonably should have known that the conduct would cause 
serious emotional distress to another.

JUVENILE/CINA/CHILD ABUSE/ETC
Courts & Judicial Proceedings 3-823; Family Law 5-326 
(HB0192/SB0360) – Juvenile Causes – Permanency Plans 
– Age Restrictions on Use of Another Planned Permanent  
Living Arrangement
Providing that another planned permanent living arrangement 
may be a child’s permanency plan only if the child is at least 
16 years old.

Family Law 5-707 (SB0031/HB0007) – Family Law – Child 
Abuse and Neglect – Expungement of Reports and Records – 
Time Period 
Requiring a local department of social services to expunge a 
report of suspected abuse or neglect and all assessments and 
investigative findings within 2 years after the date of referral if the 
report is ruled out and no further reports of abuse or neglect are 
received during the 2 years; and authorizing a local department to 
immediately expunge specified reports and records of suspected 
child abuse and neglect under specified circumstances.

Health – General 10-630 (SB0354/HB0364) – Petitions for 
Emergency Evaluations – Minors – Sealing of Court Records  
– Effective June 1, 2016
Authorizing a specified individual to file a motion requesting 
that court records relating to a specified petition for emergency 
evaluation be sealed; requiring the court to have a copy of the 
motion served on a specified petitioner at a specified address; 

(continued on page 4)
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clarifying that a specified provision of law allowing the review 
of specified court records by specified persons and entities does 
not apply to the review of specified court records that have been 
sealed under specified provisions of the Act; etc.

Courts & Judicial Proceedings 3-819, 3-819.2; Family Law 
5-338, 5-350, 5-3A-35, 5-3B-19, 5-525, 9-107 (SB0765) 
– CINA, Guardianship, Adoption, Custody, and Visitation – 
Disability of Parent, Guardian, Custodian, or Party
Establishing that, in any custody or visitation proceeding, the 
disability of a party is relevant only to the extent that the court 
finds, based on evidence in the record, that the disability affects 
the best interest of the child; requiring in a specified custody 
or visitation proceeding, the party alleging that the disability 
of the other party affects the best interest of the child to bear a 
specified burden of proof; altering the definition of “disability” 
in specified provisions of law; etc.

PROCEDURE
Courts & Judicial Proceedings 9-104, 10-905 (HB0237/
SB0150) – Courts – Prohibition Against Testimony by  
Convicted Perjurer – Repeal
Repealing the prohibition on a person convicted of perjury from 
testifying in a proceeding; and providing that evidence that a 
witness has been convicted of perjury shall be admitted for the 
purpose of attacking the credibility of the witness, regardless 
of the date of conviction, if the evidence is elicited from the 
witness or established by public record during examination of 
the witness.

OTHER
Estates & Trusts 14.5-604 (HB0541/SB0451) – Maryland 
Trust Act – Revocable Trust – Partial Revocation by Divorce 
or Annulment
Providing for the revocation of specified terms of a revocable 
trust on the absolute divorce of the settlor and the settlor’s 
spouse or the annulment of the marriage occurring after the 
creation of the settlor’s revocable trust, except under specified 
circumstances; applying the Act prospectively; etc.

Estates & Trusts 13-218; Health - General 15-122.3 (HB0981/
SB0449) – Maryland Medical Assistance Program – Guardianship 
Fees – Personal Allowance Needs
Requiring the Department of Health and Mental Hygiene to 
include as part of the personal needs allowance guardianship fees 
payable for guardianship services when determining the portion 
of income specified recipients of Maryland Medical Assistance 
Program benefits are required to contribute to the cost of their 
care under the Program; specifying the amount of the personal 
needs allowance for specified guardianship fees; etc.

TASK FORCES
(HB1634/SB1072) – Task Force to Study the Restraint, Searches, 
and Needs of Children in the Juvenile Justice System – Effective 
June 1, 2016
Establishing the Task Force to Study the Restraint, Searches, and 
Needs of Children in the Juvenile Justice System; providing for 
the composition, chair, and staffing of the Task Force; requiring 
the Task Force to make recommendations regarding changes in 
policies, practices, or capital expenditures in order to address 
issues involving the restraint and search of children within the 
juvenile justice system; requiring the Task Force to report its 
findings to the Governor and General Assembly on or before 
December 31, 2016; etc.

(SB1047) – Task Force to Study Recording Deeds for Victims 
of Domestic Violence – Effective July 1, 2016
Establishing the Task Force to Study Recording Deeds for 
Victims of Domestic Violence; requiring the Task Force to study 
and make recommendations regarding how to protect the identity 
and address of a participant in the Address Confidentiality 
Program for victims of domestic violence in the Office of 
the Secretary of State when recording a deed transferring 
real property to or from a Program participant; requiring the 
Task Force to report its findings to the Governor and General 
Assembly on or before December 1, 2017; etc.

Along with Lindsay Parvis, co-chair of the Legislative 
Committee, I  wish to thank the FJLSC’s Legislative Committee 
members and volunteers for their many hours of hard work.  It 
would not be possible to get through a session without you.  My 
apologies if I left anyone off the list.

Legislative Committee:  Craig Little, Stephanie Fink, Chris Van 
Roden, Pat Devine, Rich Trunnell, Kristine Howanski, Vince 
Wills, Lorraine Prete, Peter Markuski, Carrie Polley, Ralph 
Sapia, past member Ron Bergman and past chair Dodie Fait.

Volunteers:  Evan Koslow, Elizabeth Pugliese, Sylvia 
Borenstein, Richard Dodd, David Mahood, Burton Hathaway, 
Vince Wills, Christina DeVault, Kathryn McNally, Angelica 
Bailey, Carolyn Thaler, Laure Ruth, Paula Peters.

2015 Passed Legislation...
(Continued from page 3)
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Case Note: Kelly v. Montgomery County Office of Child Enforcement 
Court of Special Appeals, February 24, 2016

By: Sally Gold

Bryon Kelly owed alimony $10,000 in unpaid child support. 
It had been reduced to a judgment. The support was being 
paid (or, rather, not being paid) through the Office of Support 
Enforcement. Mr. Kelly had $2,700 in Capital One Bank. The 
Office of Child Support Enforcement issued a garnishment to 
the Capital One Bank.

Mr. Kelly moved to release his bank accounts at Capital One 
from the levy. He claimed that, pursuant to paid to MD. Code 
Ann., Cts. & Jud. Proc. Art. §11-504(b)(5),a judgment debtor 
(emphasis supplied) can exempt up to $6,000 in cash or other 
property.’ He sought the benefit of the exemption. The Circuit 
Court denied his motion. Mr. Kelly appealed. The Court of 
Special Appeals affirmed the denial of the exemption.
The Court Of Special Appeals reviewed the two (2) statutory 
provisions at issue: the above   cited §11-504 (b)(5) and MD. 
Code Ann., Fam. Law Art., §10-108.3(b)(1) which provides, in 
pertinent part, as follows: 

§10-108.3(b)(1) - If an obligor identified in a report 
submitted under §10-108.2 of this subtitle or in a report 
made to the Federal Parent Locator Service under 42 U.S.C. 
§666(a)(17) is $500 or more in arrears of a child support 
obligation and has not paid child support  for  more than  60 
days, the Administration may institute an action to attach 
and seize the amount of the arrearage in one or more of the 
accounts of the obligor with a financial institution to satisfy 
the amount of arrearage owed by the obligor.

Mr. Kelly’s argument was simple and straight forward. In an 
Office of Child Support Enforcement action, he was entitled 
to the $6,000 exemption from levy. The CSA analysis was 
similarly direct: A person who owes support is not a “debtor” 
entitled to the Cts. & Jud. Proc. Art. exemption.  That person is 
an “obligor,” not someone who simply owes money to another, 
but one “who must pay money arising out of a separate, and 
separately enforceable, legal duty.”      Md. App. At        .  The 
Court noted that the duty to support one’s dependent children 
and spouses had been repeatedly recognized.  It recognized that 
a court may even incarcerate a recalcitrant obligor for unpaid 
child support as part of a contempt proceeding - a remedy that 
is specifically denied to those who seek to collect debts.

Notwithstanding the strong language and strong public policy 
that parents’ obligation to support their children often trumps 
other obligations, the Kelly court did distinguish Rosemann v. 
Salsbury, 412 MD. 308 (2010), which held that personal injury 
settlements, in their entirety, remain exempt from garnishment.  
In that case Ms. Rosemann owed Mr. Rosemann over $30,000 
for unpaid child support.

The same statute which provides the $6,000 exemption cited 
above also exempted money payable in the event of accident 
or injury. Ms. Rosemann was injured and received a $30,000 
settlement. Mr. Rosemann sought to garnish it. The Court 
of Appeals held that the statutory exemption applied to the 
settlement. In the instant case, the Court of Special Appeals 
stated that the exemption is applicable only to “debtors,” 
which was not the language at issue in Rosemann. Note that 
the General Assembly amended the personal injury exemption 
so that up to 25% of a recovery can now be attached for child 
support, recognizing the strong public policy underlying parental 
obligation to their children.

Why is this case worth commenting on? Well, it allows us 
to understand certain actions of the Office of Child Support 
Enforcement and advise our payor clients. For example, parties 
in a case handled by the undersigned’s office settled their divorce 
case in its entirety. The monthly arrearage payment (as well as the 
total arrearages) was a component of the settlement. Payments on 
the total arrearages were higher than the payor wanted, but part 
of an overall compromise agreement. Notwithstanding the court 
order (incorporating the parties’ agreement), the Office of Child 
Support Enforcement had levied the payer’s Thrift Saving Plan 
and sought the balance of arrearages. Court action to dismiss/
set aside the Office’s effort was to no avail.

The point? Parents with arrearages should be well aware they 
have little in the way of exempt property. They should be well 
aware that their own agreements with the other parent do not 
insulate them from enforcement actions by the Office of Child 
Support Enforcement.  There is a Financial Institution Data 
Match (FIDM) program, created by federal law, which was 
designed to increase collections of delinquents child support.  
Banks, savings and loans, federal and state credit unions, benefit 
associations, insurance companies, safe deposit companies and 
money market mutual funds must participate.  Quarterly matches 
must be conducted.  Plan and negotiate accordingly.

1§11-504(b)(5) - Cash or property of any kind equivalent in value to $6,000 
is exempt, if within 30 days from the date of the attachment or the levy by the 
sheriff, the debtor elects to exempt cash or selected items of property in an 
amount not to exceed a cumulative value of $6,000.
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Eric Schmidt, who rose from intern at Bell Labs, a research and 
scientific development company that is now controlled by Nokia, 
to become the Executive Chairman of Alphabet Inc. (formerly 
Google) has called the Internet “the first thing that humanity has 
built that humanity doesn’t understand, the largest experiment 
in anarchy that we have ever had.” Although Mr. Schmidt’s 
observation may well exemplify the general public’s view of 
the internet, recent case law that relies upon firmly established 
legal principles and Maryland Rules of Evidence makes the 
process for attempting to admit internet-based information into 
evidence easy to understand. 

It’s been nearly a year since Maryland’s highest court consolidated 
three cases (Albert Sublet IV v. State, Tavares D. Harris v. State, 
and Carlos Alberto Monge-Martinez v. State) to address the 
issues that generally arise when lawyers attempt to admit social 
media. In doing so, the Court of Appeals explained: “(t)he rapid 
rise of social networking websites, themselves a branch of social 
media once again gives us cause to explore the authentication 
of documents related to this genre.” Sublet v. State, 442 Md. 
632, 633 (2015). The Sublet trilogy has helped trial lawyers 
better understand the issues inherent in attempting to admit 

social media evidence, but the fact 
that there have been at least six 

(6) continuing legal education 
courses offered by the State, 
various local and specialty 

bar associations and even 
private entities within the past 
six (6) months on the topic of 
admissibility of Electronically 

Stored Information (“ESI”) 
is proof that trial lawyers 

need further guidance 
on  th i s  sub jec t . 
Although there are 

five (5) hurdles that 
lawyers must clear to admit 

such evidence (relevance, 
authenticity, hearsay, original 

writing requirement and 
prejudice), this article will 
focus on the authenticity 

hurdle, and specifically 
analyze the way in which the 

Maryland Court of Appeals addressed issues 
involving the “distinctive characteristics” 
method of authenticating ESI. 

Despite the gen-X term, the admissibility of 
ESI in Maryland is not governed by modern 

Authentication of Social Media Web Sites
By: Michael G. DeHaven

or unique evidentiary rules, but rather existing Rules and case 
law based upon stare decisis. With respect to authentication, 
the starting point for any discussion regarding admissibility 
is Maryland 5-901 (a), which states: “The requirement of 
authentication or identification as a condition precedent to 
admissibility is satisfied by evidence sufficient to support a 
finding that the matter in question is what its proponent claims.” 
Back in the day of legal secretaries taking shorthand to create 
a document on a typewriter and correcting with wite-out, 
authenticity was difficult to challenge.  However, given the 
ease with which documents may be altered since the advent of 
the personal computer, proponents of evidence that is generated 
in a digital format face different challenges in attempting to 
prove to the trial court that the matter that is being proffered for 
admission is what it appears to be. Proponents of such evidence 
must do more than simply obtain a print version of a document 
that existed in an electronic form. 

In Lorraine v. Markel American Insurance Co., 241 F.R.D. 534 
(D.Md. 2007), the Honorable Paul W. Grimm, “a recognized 
authority on evidentiary issues concerning electronic evidence, 
outlined issues regarding authentication of electronically stored 
information, in e-mail, websites, digital photographs, computer-
generated documents, and internet postings, etc. with respect 
to Rule 901 of the Federal Rules of Evidence.” Griffin v. State, 
419 Md. 343, 355, 19 A.3d 415 (2011). Judge Grimm also 
identified and discussed the following ways in which ESI can be 
authenticated, including: 1) testimony by a witness with personal 
knowledge of the creation of the document; 2) evidence that the 
system or process that created the proffered evidence produced 
a reliable result; 3) expert testimony; and, 4) that the evidence 
contained such distinctive characteristics that a reasonable trier 
of fact could conclude that the proffered evidence was what it 
appeared to be. 

Obviously, if you have an expert, or someone able to explain 
that the ESI is what it purports to be, there is no reason to fear 
the authentication hurdle. However, based upon the fact that the 
only reported cases addressing the admissibility of ESI have 
considered, almost exclusively, the “distinctive characteristics” 
method for establishing authentication, it stands to reason that 
many litigants have no other way to attempt to have the evidence 
introduced. By analyzing the existing cases, litigators attempting 
to introduce ESI should know whether the proffered evidence 
is able to overcome the authentication hurdle through such 
circumstantial evidence, or whether direct evidence is needed.

Before the dawn of social media, Maryland appellate courts 
considered the application of Rule 5-901 in determining the 
admissibility of a toxicology report in State v. Bryant, 361 

(continued on page 7)
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Md. 420, 761 A.2d 925 (2000);  to recordings from 911 calls 
in Clark v. State, 188 Md.App. 110, 981 A.2d 666 (2009); 
to text  messages received on the victim’s cellular phone 
in Dickens v. State, 175 Md. App. 231, 927 A.2d 32 (2007); 
and, to surveillance video in Washington v. State, 406 Md. 642, 
961 A.3d 1110 (2008). Subsequent cases have applied the same 
rationale in determining the admissibility of social media, and 
by extension other forms of ESI.

“Free Boozy”
 The first case in Maryland to address the admissibility of 
“statements” made via social media was Griffin, supra, where the 
State attempted to introduce a Myspace statement allegedly made 
by Griffin’s girlfriend, Jessica Barber, on her Myspace profile. 
The State sought to prove that, prior to trial, Ms. Barber had 
allegedly threatened another witness called by the State.  Id. at 
348.  The State printed out Ms. Barber’s Myspace profile, which 
contained the name of “Sistasouljah,” describing a 23 year-old 
female from Port Deposit, listing her birthday as “10/02/1983” 
and containing a photograph of an embracing couple. Id.  The 
printed pages also contained the following: FREE BOOZY!!!! 
JUST REMEMBER SNITCHES GET STITCHES!! U KNOW 
WHO YOU ARE!!  Id.

How the State Tried to  
Prevent Boozy From Being Freed

Ms. Barber was not questioned about the pages allegedly 
printed from her Myspace profile. Instead, the State attempted 
to authenticate the pages as belonging to Ms. Barber through 
the testimony of Sergeant John Cook, the lead investigator in 
the case.   Griffin, 419 Md. at 348.  Defense counsel objected to 
the admission of the pages allegedly printed from Ms. Barber’s 
Myspace profile, because the State could not sufficiently 
establish a connection between Ms. Barber and the statement 
attributed to her, and therefore the State could not say with 
any certainty that the purported “threat” had any impact on the 
witness’s testimony. Id. at 350.  

The issue: Whether the Myspace printout represents that which 
it purports to be, not just a Myspace profile created by Ms. 
Barber, but a statement she made.

The analysis: The Court of Appeals had no Maryland precedent, 
and thus relied on Lorraine, and specifically Judge Grimm’s 
iteration that the “requirement of authentication or identification 
as a condition precedent to admissibility is satisfied by evidence 
sufficient to support a finding that the matter in question is 
what its proponent claims,” to insure trustworthiness. Id. at 
356 (quoting Lorraine, 241 F.R.D.at 541-42).  Judge Grimm 
recognized that authenticating electronically stored information 
presents a myriad of concerns because “technology changes 
so rapidly” and is “often new to many judges.” Id. (quoting 

Lorraine, 241 F.R.D. at 544).  Moreover, the “complexity or 
novelty” of electronically stored information, and its potential 
for manipulation, requires greater scrutiny of “the foundational 
requirements” than letters or other paper records to ensure 
reliability. Id.; Lorraine, 241 F.R.D. at 543-44 (quoting Jack B. 
Weinstein & Margaret A. Berger, Weinstein’s Federal Evidence § 
900.06[3] (Joseph M. McLaughlin ed., Matthew Bender 2d 
ed.1997)).

The holding: The Griffin Court examined the evidentiary 
foundation laid by the State in light of the illustrations in Federal 
Rule 901, which allows for admissibility if the evidence in 
question contains such “Distinctive Characteristics and the 
Like” (from) appearance, contents, substance, internal patterns, 
or other distinctive characteristics, taken in conjunction with 
circumstances.”  419 Md. at 356.  The Griffin Court concluded 
that the trial judge abused his discretion in admitting Barber’s 
Myspace page, because the picture of Ms. Barber, coupled 
with her birth date and location, were not sufficient “distinctive 
characteristics” to be considered a self-authenticating document, 
given the prospect that someone other than Ms. Barber could 
have not only created the site, but also posted the “snitches get 
stitches” comment.  419 Md. at 357.    The Court held that: “The 
potential for abuse and manipulation of a social networking 
site by someone other than its purported creator and/or user 
leads to our conclusion that a printout of an image from such 
a site requires a greater degree of authentication than merely 
identifying the date of birth of the creator and her visage in a 
photograph on the site in order to reflect that Ms. Barber was its 
creator and the author of the “snitches get stitches” language.” 
Id. at 357-358.

The Sublet Trilogy
 It took four years for any Maryland Appellate Court to again 
address the authenticity of social media. In Sublet, Harris and 
Monge-Martinez, the Court of Appeals made it clear that, in 
considering whether to admit evidence derived from a social 
networking website, the trial judge must determine that there is 
proof from which a reasonable juror could find that the evidence 
is what the proponent claims it to be. In other words, the trial 
judge acts as a proverbial gatekeeper in considering whether a 
proponent of evidence has laid a sufficient foundation to ensure 
that the trier-of-fact considers only trustworthy evidence.

ANALYSIS OF SUBLET
WHAT WAS ATTEMPTED TO BE INTRODUCED: Sublet’s 
counsel attempted to introduce four (4) pages from Ms. Parker’s 
Facebook page that purportedly contained statements that she 
made during a “conversation” with other Facebook users.  Id. 
at 639.

HOW IT WAS ATTEMPTED TO BE INTRODUCED: Ms. 
Parker was confronted with the four pages by Sublet’s counsel, 
who asked her to “look this over” and then asked her if she 

(continued on page 8)

Social Media...
(Continued from page 6)
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had “said those things” attributed to her, to which she initially 
agreed, but later recanted having made all of the “statements.” 
Id. at 642.

WHAT WAS THE PROBLEM: As defense counsel began to 
ask about the content of the entry attributed to Ms. Parker on 
the fourth page that read, “her bf is a dead man walkn”, the trial 
judge intervened to address the issue of authentication of the 
Exhibit. The “real life” example of the attempt to introduce a 
Facebook “statement” in Sublet is as follows:

“[ATTORNEY FOR SUBLET]: What about this statement?

[MS. PARKER]: That’s not to her. I don’t know what she’s 
talking about. It’s two different things.

[ATTORNEY FOR SUBLET]: So when you said — these are 
your words, you said, her boyfriend is a dead man walking —

[STATE’S ATTORNEY]: Objection, your Honor.

THE COURT: One moment. Just a moment. Let me ask counsel 
to approach the bench. And ask the jury to disregard the statement 
from counsel at this time.  Sublet, 442 Md. at 642. 

Outside the presence of the jury, the trial judge stated that, “it 
[was] not clear to [him]” that Ms. Parker acknowledged posting 
all of the messages on her Facebook page. The judge then 
permitted Sublet’s attorney to voir dire Ms. Parker “to see if there 
are any things that … she does not agree that she wrote”.  Id.

During further questioning by Sublet’s counsel, Ms. Parker 
affirmed that it was her picture next to the entries allegedly 
authored by “Cece Parker”. Sublet’s attorney then directed 
Ms. Parker to “(l)ook at all of the pages…(and) if you find one 
that you didn’t write, please let us know”, to which Ms. Parker 
asserted she did not write the entries on the last page, and she did 
not understand where they came from. Id. at 643. Moreover, Ms. 
Parker testified that she “(gave her) logout name and password 
to other people too…such as [t]he girl Shanika [sic] I gave it 
to her… (s)o, that’s why I’m like, I didn’t understand the last 
page…(s)o, it might have been her on my page.” 
Id. at 643-644.

THE ISSUE: Sublet argued that “[Ms. Parker’s] testimony 
sufficiently authenticated” the four pages allegedly representative 
of her public Facebook conversation, because those statements 
“contained distinctive characteristics from which to confirm 
their authenticity” despite her denial that she authored some of 
the posts.   Sublet, 442 Md. at 671-672.

HOLDING AND RATIONALE: “No showing was made 

from which a reasonable juror could have found the pages to 
be authentic and we, therefore, find no error in the trial judge 
refusing to admit Defense Exhibit A in evidence,” because, as the 
trial court found: Ms. Parker’s password was not a secret; that 
other people could and had presumably accessed and changed 
or inserted information on Ms. Parker’s Facebook page, thereby 
attributing it to her; and, that Ms. Parker’s explanation was not 
disputed by expert testimony. Sublet, 442 Md. at 673.   Moreover, 
as the Sublet Court noted: “We already have expressed that when 
a witness denies having personal knowledge of the creation of 
the item to be authenticated, that denial necessarily undercuts 
the notion of authenticity. Id. at 672; See Makowski v. Mayor 
& City Council of Baltimore, 439 Md. 169, 197, 94 A.3d 91, 
108 (2014).” Consequently, the Court of Appeals determined 
that the evidence before the trial judge lacked “other distinctive 
characteristics that the offered evidence [was] what it [was] 
claimed to be.”  Id. 

BOTTOM LINE: The trial court did not err in excluding the 
admission of four pages of a witness’s (Ms. Parker) Facebook 
“timeline” conversation.    442 Md. at 638.

ANALYSIS OF HARRIS
WHAT WAS ATTEMPTED TO BE INTRODUCED: The 
State attempted to admit statements purportedly made by Harris 
via Twitter.  Id. at 638.

HOW IT WAS ATTEMPTED TO BE INTRODUCED: The 
State called an expert witness, who had examined and retrieved 
direct messages from Mr. Harris’ cell phones. Sublet, 442 Md. 
at 646.  Moreover, the expert was allowed to offer an opinion 
on the identity of the participants in the conversation (including 
Harris), the statements made therein, and the times the direct 
messages were sent and received by the phone. The State also 
called a separate witness (Jahmil T.) to corroborate the expert’s 
findings.   Id. at 649.

WHAT WAS THE PROBLEM/THE ISSUE: Harris alleged 
that the expert could not positively identify the source of the 
tweets, but rather the expert could only opine that the tweets were 
sent from a phone.  Moreover, Harris alleged the statements that 
came from his phone did not contain “distinctive characteristics” 
such that a reasonable juror could conclude that he made the 
statements.   Sublet, 442 Md. at 674. 

HOLDING AND RATIONALE: Upheld the trial court allowing 
the expert testimony with respect to the direct tweets, because 
in addition to the expert testimony, there was independent 
verification of the identity of the author (through Jahmil).    
Sublet, 442 Md. at 638.  Moreover, the content of the tweets 
referenced a plan to avenge someone in response to events that 
occurred that same day.   Sublet, 442 Md. at 674.  That the plan 
subsequently came to fruition the following day also helped to 
confirm that the direct messages were written by someone in the 

(continued on page 9)

Social Media...
(Continued from page 7)
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“small pool of individuals” with knowledge of and involvement 
in the situation, and which included Harris. Id. In other words, 
the expert testimony, coupled with the circumstantial evidence 
offered to prove the identity of the creator of the statements 
made via Twitter, was sufficient to allow a reasonable trier of 
fact to consider the evidence.

BOTTOM LINE: The trial court did not err in allowing the State 
to introduce Defendant’s “direct messages” and public “tweets” 
recovered from two (2) of his cell phones as statements from a 
party opponent. Sublet, 442 Md. at 674.

ANALYSIS OF MONGE-MARTINEZ
WHAT WAS ATTEMPTED TO BE INTRODUCED: The 
State attempted to admit screen shots of Facebook messages 
that were printed out from the victim’s cell phone Sublet, 442 
Md. at 653.  

HOW IT WAS ATTEMPTED TO BE INTRODUCED: 
During direct exam of the victim, the State attempted to introduce 
printouts of Facebook messages that contained statements that 
the State alleged were made by the Defendant. The Assistant 
State’s Attorney laid the foundation for admissibility through 
questions that established that the printout contained such 
“distinctive characteristics” that a reasonable trier-of-fact 
could conclude that the messages were statements made by the 
Defendant.   Sublet, 442 Md. at 654.

WHAT WAS THE ISSUE: Whether the State laid a sufficient 
foundation for a reasonable juror to be able to conclude that the 
printouts of Facebook messages from Defendant’s Facebook 
page were statements that he made to the victim?  Sublet, 442 
Md. at 655.

HOLDING AND RATIONALE: Upheld the trial court’s 
admission of the printouts, because there were distinct 
characteristics contained in the messages such that a reasonable 
juror could conclude that they were authored by Defendant.   
Sublet, 442 Md. at 677.  For example, the Court noted in Harris, 
that the date-time stamps on the Facebook page indicated that 
the messages were sent soon after the assault, and thus at a time 
when “few people were aware of the (assault).”  Id.  Moreover, 
the Court noted that the circumstantial evidence offered by the 
victim, who had dated the Defendant for more than a year before 
the evidence, could allow a reasonable juror to conclude that the 
Facebook messages were what the State claimed: An admission 
of guilt by the Defendant.   Id. at 678.  

BOTTOM LINE: Addressed Facebook messages and held that 
the trial court did not err in admitting messages the State alleged 
were written by the Defendant expressing remorse for an assault 
that he was alleged to have committed.  Sublet, 442 Md. at 678.

Social Media...
(Continued from page 8)

Conclusion
When attempting to admit any type of ESI, such as a printout 
of a social media web page, litigators need to understand that 
the proffered evidence originated on a computer, and thus was 
capable of being altered from its original, “authentic” form.  
Therefore, litigators need to prepare well in advance of the trial 
date when considering how to secure the authenticity of ESI. 
In civil cases, the foundation for authenticating ESI is easily 
laid through discovery. For example, a party may propound 
Requests for Admission as to the authenticity of the proffered 
ESI; the purported creator of the ESI may be deposed; and, 
interrogatories may be phrased to confirm that the proffered 
ESI is what it purports to be. One simple method that is often 
overlooked is to request a stipulation as to authenticity. Litigators 
also need to consider identifying a witness with knowledge of the 
creation of the proffered evidence or through expert testimony 
to clear the authentication hurdle. For those who are unable to 
be proactive to ensure the authenticity of the proffered ESI, the 
creative litigator needs to follow the Court of Appeals rationale 
for admitting social media and phrase questions to lay a proper 
foundation to satisfy Rule 5-901. The Author, a partner at Smith, 
Gildea & Schmidt in Towson, has tried hundreds of bench trials 
and dozens of jury trials in both criminal and civil cases in 
virtually every jurisdiction in Maryland. 



10  Section of Family & Juvenile Law May 2016

In late March, the Law Practice Management section of the 
American Bar Association holds its’ annual technology show. For 
the past 30 years, this conference has gathered leading experts 
and vendors to educate and showcase the latest and greatest in 
law and technology. Why did I start going? Not for any of those 
reasons except that my dear friend and mentor asked me to join 
him one year. He had been attending for years in an attempt to 
overcome, like all of us lawyers, his fear of technology. So in 
2008, I booked my flights to Chicago and have been attending 
the ABA TECHSHOW ever since.

The first year I attended I was on a mission to get my money’s 
worth and learn as much as I humanly could. I attended session 
after session, took prolific notes, returned to my office three days 
later invigorated and collapsed by the end of the week. It was 
overwhelming and I realized I didn’t absorb as much as I could 
have. In the years that followed I set a goal to try and master a 
couple of technological staples that would improve my practice. 
I have attended seminars on Microsoft Word, Excel and Adobe 
Acrobat, all of which have been transformative. This year I took 
on Microsoft Outlook. 

It never ceases to amaze me that the tools that we have at the 
ready on our desktop are underutilized. I guess that’s why there 
are so many books for Dummies but who has time to read through 
those much less decipher which ones to purchase? ABA’s hour 
long sessions with PowerPoint visuals and take home materials 
affords everyone in attendance a solid foundation to make 
changes needed. Here’s a nugget that is incredible useful. Use 
your email inbox as a task list? Get overwhelmed as your inbox 

keeps growing with unread emails and days go by without 
completing a task? Not anymore. Microsoft Outlook provides 
you a designated task list tool. Drag that email to this folder, 
see it displayed as a task and relish in that dopamine rush when 
you can click it gone upon completion! Right there it was worth 
the price of the show.

In addition to the educational sessions, there are a plethora of 
interesting speakers to hear from and vendors to visit. This year’s 
speaker was Cindy Cohen, Executive Director of the Electronic 
Frontier Foundation. She was intricately involved in the Edward 
Snowden and Apple, Inc. matters. Her discussion on privacy 
and the Fourth Amendment issues reminded me why I enjoy 
practicing law as much as I do. And the two convention center 
size rooms of interesting services and wares are fascinating 
to peruse. In fact, it was at the TECHSHOW I learned about 
SpeakWrite which is the dictation service that I now use 
religiously, including ‘writing’ this newsletter article. 

So I admit that at first I was skeptical about the ABA TECHSHOW. 
I’m not much of a conference person and networking outside of 
my domain doesn’t make much sense to me. Clearly I was proved 
wrong. Truth is, congregating with lawyers and paralegals from 
all over the country offers objective insight into how we manage 
our own respective practices and how similar some of the issues 
we encounter are. Technology provides essential tools to improve 
our efficiencies for our clients as well as for ourselves. And let’s 
face it, there are times when out of the office non-billable hours 
are as important. For more information check out the ABA’s 
website at www.americanbar.org.

The ABA TechShow - A Must See!

By: Ralph Sapia

March 16-19, 2016  Hilton Chicago

30 YEARS
IN THE MAKING

Members receive up to a $155 Discount
Get the best legal technology with a discount on registration to 
ABA TECHSHOW for the members of ABA Solo, Small Firm 
and General Practice Division.

Register for ABA TECHHSOW with the discount code 
EP1613 online at www.techshow.com.
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Trouble at Home: The Devastating Impact of 
Domestic Violence Convictions on Security Clearance Holders

By: Tori Bramble

Maryland, especially areas within the Washington, D.C. region, 
is home to an estimated 1 million federal workers, military 
personnel, intelligence operatives and government contractors 
holding security clearances. In the popular practice areas of 
criminal and family law, Maryland attorneys are bound to 
frequently encounter a large percentage of military and defense 
contractors with security clearances and other jobs requiring 
clearances in the medical, education, information technology 
and financial fields. 

A security clearance is in fact a license issued by the federal 
government authorizing individuals with access to classified 
information. As a rule, clearances fall within one of three 
levels of security classification: confidential, secret, and top 
secret. Top secret classifications are further separated into the 
harder to attain classifications of sensitive compartmentalized 
information (SCI) and single scope background investigation 
(SSBI). These security clearances must be maintained by 
these individuals to ensure their continued privileged access to 
classified information.

A criminal conviction related to domestic violence carries with 
it serious collateral consequences to a person. The government’s 
decision to deny renewal of a security clearance often equates 
to the loss of the individual’s job in the government or defense 
contracting arenas because of security concerns, resulting in the 
involuntarily forfeiture of established careers which in turn causes 
a decrease in earning capacity because the worker’s clearance 
is stripped. Holding a security clearance can add a minimum of 
between $5,000 and $15,000 on average in increased earnings for 
those with a lower level “secret” clearance, and average earnings 
are greater for individuals with higher classifications. 
  
Moreover, criminal convictions for non-domestic violence 
offenses can and often jeopardize professional licenses, 
professions requiring weapons, firearms and explosives and 
the outcomes of proceedings in divorce and child custody 
cases. However, this article is narrowly focused on the effect of 
domestic violence convictions on individuals holding security 
clearances, both in the civilian and military areas.
   
The Federal Gun Control Act of 1968, 18 U.S.C. § 921 (a)(33)(B) 
was amended with the Lautenberg Amendment, (“Lautenberg 
or “the Amendment”). Effective in 1996, it makes it a felony 
for anyone to convicted of a “misdemeanor crime of domestic 
violence” to ship, transport, possess or receive firearms or 
ammunition. In addition, the Amendment also makes it a felony 
for anyone to knowingly sell or issue a firearm or ammunition to 
a person they know or have reason to believe has been convicted 
of a qualifying conviction of domestic violence, including 
Commanders and senior NCO’s. The Amendment also applies 
to individuals who are subject to a restraining order.

Under the Lautenberg Amendment, a conviction of a 
“misdemeanor crime of domestic violence” is considered a 
qualifying conviction. Unfortunately, the Amendment alone 
does not by itself provide any further guidance on determining 
what qualifies as a crime of domestic violence.

Military Consequences of Domestic Violence Conviction
 The largest group of people with security clearances (which are 
issued by the Department of Defense) is the military population. 
Many of these service members hold sensitive positions that 
require them to have access to classified information, to work 
in secured facilities, and to use weapons, guns, firearms and 
explosives in their professional capacities. Specifically, under 
Department of Defense, Directive 5220.6 a criminal domestic 
violence conviction will deny a person a security clearance. 

 Marines are not exempt from the Lautenberg Amendment. The 
Amendment only applies to a qualifying conviction. A qualifying 
conviction consists of two elements; (1) a misdemeanor domestic 
violence crime, (2) a conviction (which must meet the federal 
definition of domestic violence). Plea bargains and deferred 
dispositions such as Probation before Judgments (PBJ’s) are 
considered convictions.

Each of the armed services branches have specific regulations 
and have published regulations that outline the determinative 
criteria meeting the definition of a domestic violence crime 
and are all very similar. The focus here for the first prong 
of the Lautenberg’s qualifying conviction analysis, will be 
on the Marine Corps in MARADMIN 186/03, of which I 
have familiarity and defines a crime of domestic violence as 
follows: 
  “ Crime of domestic violence means an offense that has as its 
factual basis the following elements: (1) the use or attempted 
use of physical force, or threatened use of a deadly weapon; (2) 
committed by a current or former spouse, parent or guardian of 
the victim, by a person with whom the victim shared a child in 
common, by a person who has cohabitated with the victim as a 
spouse, a parent or guardian, or by a person similarly situated 
to a spouse, parent or guardian of the victim(s). “
  
Second, under the Amendment the offender must be convicted 
of a crime of domestic violence by a state court, federal court, 
special court-martial or a general court-martial. However, 
a conviction does not include convictions from a summary 
court-martial, Article 15 non-judicial punishment, or deferred 
prosecutions such as diversion programs in federal or state court 
or convictions that are subsequently expunged or vacated.

Once these two factors are met, a service member is barred 

(continued on page 12)
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from possessing ammunition, guns/firearms, or any other type 
of weapon. What’s more, a qualifying conviction can abruptly 
and unexpectedly end a military career by default. A service 
member convicted of domestic violence will more likely than not 
be involuntarily discharged or not allowed to reenlist. Given this 
serious peril, it is critical for criminal defense attorneys to have 
a criminal charge or charges for domestic violence dismissed 
whenever feasible. 

Civilian Consequences of Domestic Violence Conviction
As with military personnel, civilian clients are detrimentally 
affected by domestic violence convictions and they should be 
avoided to ensure your client’s ability to maintain their security 
clearance status. If the Government issues a preliminary decision 
of its’ intent to deny or revoke your client’s security clearance, 
your client does have a right to appeal. An appeal usually 
involves a hearing in which the person is given the opportunity 
to contest the government’s decision/intention to revoke their 
clearance and to request reconsideration and reinstatement 
of their clearance and resulting “license” to access classified 
information. These appeal options are also available to service 
members denied clearance renewal.

Trouble at Home...
(Continued from page 11)

As the old adage goes, an ounce of prevention is worth a pound 
of cure. The best way to prevent a client seeking your assistance 
who is facing the potential loss of their security clearance and 
civilian or military career due to a domestic violence charge or 
charges is to zealously advocate for them to prevent a conviction 
in the first place. Provided there are favorable facts on your 
client’s side, it is vital that you obtain a dismissal or acquittal of 
a domestic violence charge to preserve your client’s professional 
reputation and standing in the community. Oftentimes this is 
possible due to the nature of domestic violence allegations 
which are often trumped up by angry current and former spouses 
and boyfriends and girlfriends (amongst other complainants) 
and lack teeth to allow the State to prove its case and secure a 
domestic violence conviction. 

If a domestic violence conviction cannot be avoided and the 
client is denied renewal of their clearance, then it is always 
obligatory to advise the client to appeal the government’s 
decision of its’ intent to deny renewal with the assistance of an 
experienced security clearance defense attorney. That person’s 
very livelihood depends upon it.
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Among the beatitudes in his Sermon on the Mount, Jesus says: 
“Blessed are the peacemakers, for they shall be called the children 
of God.” (Matthew 5:9 (King James).) This is the praise that 
should be given to lawyers who settle their cases on a reasonable 
basis. Unfortunately, reality often is just the opposite.

Lawyers who recommend a sensible settlement may lose the 
esteem of their clients. They may risk being replaced by more 
“aggressive” lawyers. They may be viewed by their legal peers 
as weak and ineffective. They should assume that they will be 
generally overlooked and underrated by the law firms and legal 
communities where they practice. The reality is no glory and 
little praise for the settlement of cases or for those lawyers who 
achieve them.

And yet for many compelling reasons, family law cases should 
almost always be settled. Why? Restoring peace and stability 
to family members is one reason. Litigation, by its nature, 
is disruptive and destructive to the family and its members. 
Separation and divorce present difficult challenges to the parties 
and children, as old living arrangements end and new ones begin. 
Custody and access to the children must be resolved. Support 
issues such as alimony and child support must be addressed, as 
the income available for one household must now be stretched 
and apportioned between two. The division of marital property 
and retirement interests must be resolved. One or both parties 
may begin a relationship with a third person, an event that often 
creates animosity on the part of the other spouse.

As a result of these issues and others, there are often strong 
negative emotions generated by separation and divorce: 
anger, fear, sadness, and depression. Acrimonious words are 
often exchanged. Sadly, sometimes there is physical violence. 
Uncertainty prevails as the parties make demands (often 
unrealistic) and take adversarial positions. No one knows when 
or how the disputed issues will be resolved.

Litigation diverts attention away from productive efforts to 
proceed with the separation of the parties and the development of 
new living arrangements. Litigation creates uncertainty, with the 
wounds of the marital conflict still open and painful. Settlement 
allows wounds to heal. Settlement brings peace and stability for 
the family and its members or, at least, greater opportunity for 
family members to move on with their lives. This is the primary 
reason why settlements are good for the family members.

What about the effects of litigation on the children? One re 
spected judge says that she cannot remember any custody 
litiga tion that did not have some negative impact on the very 
children whose best interest was supposed to be the paramount 
goal of the court and the parties. Members of the mental health 
community are uniform in their view that children of divorce 

experience a high risk of trauma, confusion, fear, and negative 
feelings about themselves during the course of a contested 
custody proceeding. Children usually become aware of disputes 
between their parents, even when parents try to insulate them 
from involvement. Practitioners recognize that many clients 
consciously or unconsciously draw their children into their 
disputes, complaining directly to their children about the other 
parent, using their children as messengers, or talking about the 
other parent with third parties while a child is present.

A settlement does not guarantee a better outcome for the children 
of divorce, but it is surely better than ongoing and destructive 
litigation. It has been suggested that with two adequate parents, 
a decision about custody based on the flip of a coin may result 
in a better outcome for the child than ongoing custody litigation, 
where parents attack and criticize each other to gain an advantage 
in the contested custody proceeding.

Professionals generally agree that it’s best for each parent 
to have reasonable access to the children, except in cases of 
physical or sexual abuse. Recognition of this view should be 
the starting point for the consideration of custody issues in just 
about every case.

Let’s not forget the effects of litigation on the family law lawyer. 
Family law is a difficult practice area. Members of the family 
law bar observe “burnout” in their colleagues and sometimes 
in their own personal lives. High stress and high performance 
expectations exact a toll on the human body and mind, even with 
very experienced attorneys. Mental health professionals tell us 
that “compassion fatigue” can occur with lawyers as a result of 
an endless number of clients with real needs no conscientious 
lawyer could possibly satisfy, no matter how hard she tries or 
how many hours she works. Of course, the client’s needs come 
first. But common sense suggests that lawyers also benefit when 
everyone works cooperatively to resolve issues by settlement 
rather than litigation.

Need more reasons to settle a family law case? How about the fact 
that a settlement offers more opportunities for creative solutions 
of disputes and problems arising as a result of the separation 
and divorce? In Maryland, for example, a divorce court has no 
authority to require a spouse to provide life insurance coverage 
for the benefit of a child or for a former spouse receiving alimony. 
However, nothing in Maryland law precludes the parties from 
providing for this as part of a settlement. Similarly, parties can 
agree on provisions in a settlement that constitute or allow 
mutually favorable estate and tax planning. Contributions to 
the cost of college, not subject to the court’s authority, may be 
agreed upon and made enforceable by settlement.

(continued on page 14)

The Settlement of Family Law Disputes Gets No Respect

By: Craig E. Smith



14  Section of Family & Juvenile Law May 2016

Settlements can also reduce legal fees and the costs of litigation. 
Litigation is expensive, and family law disputes are no exception. 
In cases with wealthy clients, the parties may be able to afford 
the high cost of litigation, but for most clients, most of the 
time, the fees and costs are devastating. Parties often must use 
funds intended for other purposes, such as college, retirement, 
or emergencies, to pay legal fees and costs. With a settlement, 
the legal fees and other expenses of litigation come to an end. 
Clients are always pleased when they are no longer receiving 
a monthly legal bill.

Obstacles to Settlement
Don’t get me wrong. Despite the advantages of settlement, many 
potential obstacles face the lawyer who expects a new case to 
settle at some point. For example, lawyers know that divorce 
cases are very likely to settle, but the new client usually is not 
aware of this reality. A client may be skeptical or resistant when 
the lawyer, just engaged to provide representation, begins to talk 
about a settlement. It is a testament to the skill, experience, and 
courage of the family law bar that almost all family law cases 
eventually settle despite the obstacles.

In most cases, the opposing lawyer will be a significant factor 
in any effort to achieve a settlement. The opposing lawyer is 
the formal representative of the other party but is frequently an 
excellent source of useful information about the case, particularly 
the weaknesses of your client’s position and the strengths of his. 
Your own client may be reluctant or unwilling to tell you about 
the flaws in the case or may not even be aware of them, but the 
opposing lawyer will usually be only too happy to tell you the 
negatives about your client’s conduct.

If the opposing lawyer is reasonable, it will be easier for you and 
your client to be reasonable, and the path to a mutually acceptable 
resolution may come into focus after financial disclosure 
occurs. In cases in which the opposing lawyer is unreason able 
or inaccessible, a lawyer who wants to settle the case needs to 
develop a plan that forces the opposing lawyer to confront the 
reality of the case and understand the benefits of a settlement 
for the lawyer’s client. Sadly, some attorneys steadfastly refuse 
to engage in meaningful settlement discussions, even when 
encouraged by the court.

Your treatment of opposing counsel may significantly affect 
when and how a settlement occurs. Civility is important and is 
often reciprocated. Courteous and professional dealings promote 
settlement. Views of the case may converge as the underlying 
facts and circumstances are developed through discovery 
and investigation. When that occurs, a reasonable settlement 
becomes more and more likely.

Client expectations present yet another potential stumbling block. 
Clients want to “win.” This often includes a desire to defeat (or 
even destroy) the person who was once the beloved spouse and 
the mother or father of the client’s children. Sometimes it helps 
to remind clients that if an effort to destroy a spouse succeeds 
(for example, by public criticism of a professional’s conduct 
or ethics), it may reduce the earnings otherwise available for 
alimony and child support. It may also help to re mind clients 
that the results of a divorce proceeding will play out over the 
years that follow, at graduations and weddings of children and 
in access to grandchildren, so that attacks on the other spouse 
may prove ill-advised over the long run.

All clients want to win, and many believe they are entitled to 
win and so never doubt the judge will award them what they 
want and deserve at trial. When this kind of client hears the 
word “settlement,” her initial reaction may be that it sounds 
more like a loss than a win. The client may believe that advice 
to settle reflects the lawyer’s lack of confidence in the case or an 
unwillingness to “fight” for the client, as her knight in shining 
armor. It may seem inconsistent with what happens in TV 
dramas, movies, books, and other fictional accounts, where the 
worthy (or innocent) parties, with truth on their side, invariably 
succeed in the end.

The lawyer knows that TV dramas are not reality, but many 
clients do not. Your client may expect you to overcome all 
obstacles and hurdles because the client’s cause is just. When 
you raise the advisability of a settlement as an alternative to 
the risks and uncertainties of trial, clients may feel that you are 
ready to abandon them in favor of the opponent.

One wise settlement judge says that in almost every divorce case, 
each party bears some significant part of the responsibility for 
the failure of the marriage. For many clients, this is a difficult 
concept to grasp or accept, and some will not accept it. Most 
clients are not objective about their case, and some never achieve 
any reasonable perspective. One major responsibility of the 
lawyer is to be objective and to advise clients how the case is 
likely to be viewed and decided by a judge. This includes the 
unpredictability of how a judge will decide the issues in a case. 
Many clients see their divorce or custody case as black and 
white, with their position faultless and their spouse’s claims 
utterly without merit. The lawyer must explain to the client 
why the case will probably be seen by the trial judge in some 
shade of gray.

Some lawyers are reluctant to tell their clients that their 
expectations are unrealistic. Sometimes clients will not “hear” 
the lawyer or accept the lawyer’s accurate analysis of the case, 
believing they know better or that their lawyer is just plain 
wrong. In those situations, it can help to involve a settlement 
judge, a mediator, a close relative of the client, or a consulting 
lawyer. Confirmation of the lawyer’s views and advice by a 

(continued on page 15)

No Respect...
(Continued from page 13)
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respected person who can speak with authority may persuade 
the client to accept the lawyer’s advice.

The old shibboleth that making a settlement proposal 
demonstrates weakness should be disregarded by the modern 
day family law lawyer. Making the first offer at times may be 
more difficult than responding to an offer from the opponent, 
but the fact of a first offer is only an indicator of weakness 
if the lawyer allows it to be so. Many lawyers have obtained 
satisfactory settlements by ignoring this advice and presenting 
a well-considered proposal that advances the negotiation of a 
settlement. One lawyer in my jurisdiction, when he wishes to 
settle a case, calls the opposing lawyer to suggest settlement 
terms, saying that the dispute should be settled before the 
parties exhaust their financial resources with large legal fees 
and expenses. He then calls back every day or so and actively 
pursues settlement. These vigorous efforts to settle the case 
often succeed.
 
Why Trial, Not Settlement?
Another obstacle is that lawyers, for many reasons, often prepare 
for trials instead of preparing for settlements. Practitioners 
know that the vast majority of their cases will settle, so one 
might logi cally suppose that experienced lawyers would focus 
most of their time and effort on the settlement of their cases 
rather than on litigation and trial, but this is not the case. From 
the time that a lawsuit is filed, most lawyers, most of the time, 
proceed as though every family law case will eventually be 
tried, not settled.

The reasons for this are many and very understandable. One 
is that law schools focus on the trial and the trial process, not 
settlement. Law students may have few courses where they are 
required to study the theory or practical skills of settlement. 
Instead, they will take courses in civil procedure, evidence, trial 
advocacy, and other trial-oriented subjects and skills. Continuing 
legal education for practicing lawyers provides many courses 
about trial skills but far fewer about settlement. Part of the rea son 
for the imbalance is probably the existence of specific rules and 
many reported cases governing evidence and procedure, while 
there are no “rules” of settlement and only a limited number of 
cases that explore settlement methods or techniques.

Yet another reason is that cases decided by appellate courts 
are circulated among practitioners, law libraries, law students, 
and others, while settlements of family law cases are rarely if 
ever reported anywhere, and the details of most settlements are 
unknown. Also, because settlement discussions are typically 
privileged, they are rarely mentioned or analyzed in decided 
cases or in news reports. Thus, while trials are public and open to 
the press, and the issues arising in trials are discussed in appellate 
opinions read by lawyers, a lawyer typically has only personal 

experience to rely on for knowledge about settlements.

Nor do settlements provide much entertainment. A trial is 
exciting and dramatic for the lawyer and client, and sometimes 
the public. Settlements are not. A trial is a public event, occurring 
in a public courtroom, with witnesses, experts, testimony, cross 
examination, and oral argument, while settlements occur quietly 
out of the public eye in private law offices and conference 
rooms. Another reason for the attention on trials rather than 
settlements is the legal profession’s historic lionizing of trial 
lawyers, with famous ones remembered and renowned for their 
skills and victories in the courtroom. By contrast, settlements 
are detail oriented, often tedious, with provisions only a lawyer 
can understand or care about. This is why the news media, 
including the newly established legal news media, hype public 
trials but give short shrift to private settlements except to mark 
their occurrence in high-profile cases.

Under these circumstances, it is completely understand able that 
family law settlements and the lawyers who achieve them receive 
little recognition from their peers or the public. Nonetheless, the 
preparation of family law disputes for settlement is paramount. 
Family law lawyers typically develop a game plan for litigation, 
complete with lists of possible witnesses, key documents, and 
so on. As a matter of logic, preparing a plan for settlement 
should be just as important, arguably more so given that the 
vast majority of cases settle. What does the lawyer need to find 
out and do to achieve a settlement? In many cases, it is obvious 
at the scheduling conference or the settlement conference that 
opposing counsel have given little or no thought to a settlement. 
Sometimes, the lawyers have never even talked about one, with 
each party waiting for the other to initiate discussions or with 
one or both lawyers too busy with other matters.

Efforts spent on discovery can improve the client’s settlement 
posture in family law cases. Financial data are often the most 
important information needed to evaluate the settlement of 
alimony, child support, and property issues. Nonfinancial 
information may be critical in child custody disputes. In pro 
pounding written discovery, the lawyer will usually have the 
same questions and request the same documents for both trial 
and settlement preparation; nevertheless, the lawyer should 
consider whether there are questions or documents of particular 
use in the consideration of a settlement.

When responding to discovery requests, conventional wisdom 
encourages carefully crafted non-answers. This approach is 
usually counterproductive to the primary goal of a favorable 
settlement. In other words, if you want the best possible 
settlement resolution, it’s usually a good idea to make a full and 
persuasive presentation of your case in discovery responses. 
These responses, viewed as an annoying and time consuming 
chore by many lawyers, should instead be treated as a golden 
opportunity to present the case in a logical and convincing way, 

(continued on page 16)
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as a means to move toward a favorable settlement.

For example, many lawyers keep their answers to the opposing 
party’s interrogatories short and limited, if not completely 
uninformative. The goal is to provide a smaller target for cross 
examination and sometimes to save the client’s most favorable 
information until trial, when it can be used to surprise and over 
whelm the opponent. In fact, taking this approach means that 
a lawyer’s most favorable evidence may never be presented 
to the other side because the case will likely settle before 
the information is presented at trial. If the goal is a favorable 
settlement, it is a sound strategy to reveal the strength and depth 
of your position in answers to interrogatories.

What about depositions? Most authorities on depositions advise 
parties (and witnesses employed or controlled by parties) to give 
short, minimal, barely responsive answers. The conventional 
advice is to answer each question briefly, on the most narrowly 
plausible basis, to provide a minimum amount of information as 
a means to avoid the risk of creating discrepancies that can be 
exploited by the opponent in cross-examination and the risk of 
providing information the opponent can use to pursue yet more 
information. But if you have favorable testimony, or a good 
“story” to tell, the adoption of a minimalist approach surrenders 
an opportunity to present the strong points of your client’s 
position. A well-prepared party (or witness) who provides 
thoughtful and complete answers may help position a party for 
a favorable settlement, with no real harm if settlement does not 
occur and the case goes to trial. This unorthodox approach was 
detailed recently in this magazine. See Kenneth R. Berman, 
Reinventing Witness Preparation, 41 Litig., No. 4, (Summer 
2015), at 20.

How to Encourage Settlement
So, what can and should be done to encourage settlements? First, 
acknowledge their importance. Given that almost all judges, 
academics, and practitioners believe settlements are good and 
should be encouraged, bar associations and leaders of the bar 
should encourage courts and lawyers to consider and explore them 
in every case. Settlements should be applauded, and practitioners 
known for their skill in achieving them in difficult cases should 
be accorded recognition similar to that given to those known 
for their trial skills. Practices that impede settlement, including 
the lack of civility, should be discouraged.

We should refer cases to lawyers who achieve reasonable 
settlements by reasonable means. One discouraging aspect of 
referrals is the frequently stated preference for a lawyer who 
is “aggressive,” not one who is “cautious,” “competent,” or 
“capable.” Those who seek aggressive lawyers appear to be 
looking for someone who will do more than seek a reasonable 
resolution: They appear to want someone who will try to get 

more than a fair share for the client. Do referring attorneys 
really prefer a lawyer who will fan the flames of anger on the 
part of clients, encourage litigation, and increase the legal fees? 
In most family law disputes, clients would be well advised to 
select realistic and capable lawyers, not warriors who will create 
greater conflict and greater expense.

Law schools can help promote settlements too. They may never 
offer courses on settlements and trials in true proportion to 
their occurrence, say, 95 percent of the curriculum devoted to 
settlements and 5 percent to trials. But it would make sense for 
law schools and bar associations to provide a greater emphasis 
on settlement, particularly in family law disputes, and to establish 
courses that focus on methods to resolve these disputes.

Courts can play a major role in encouraging settlement of 
family law disputes. Court rules and schedules should facilitate 
settlements by establishing opportunities for settlement 
conferences or mediation. Sometimes the initial reluctance to 
discuss settlement is nothing more than bravado or a lack of 
imagination about the possibility of settlement or the failure of 
busy lawyers to raise or explore the possibility of settlement 
with their clients until the eleventh hour.

Settlements are good. Because they occur or can occur in almost 
all family law cases, lawyers should give careful consideration 
to the means and methods by which they may be achieved. No 
doubt, a settlement will rarely have the same excitement and 
suspense as a trial. So if a lawyer wants glory, fame, or wealth, 
the decision to practice in the field of family law should probably 
be reexamined. But for those who do not mind the challenge of 
difficult and emotional issues, and for those who find meaning in 
working with clients who need legal advice at a time of personal 
crisis, the practice of family law—and the settlement of family 
law disputes—remains rewarding and honorable. 

The author is of counsel at Howanski, Meadows & Erdman, LLC, 
Towson, Maryland, and an adjunct professor at the University 
of Maryland Law School.
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Challenges and Consideration When Facing the Resistant Child

By: Sarah M. Gable, Protokowicz & Rodier, P.A.

What is a Resistant Child?
For family law practitioners it is just a matter of time before 
becoming involved in a case involving “the resistant child” 
where a child is refusing or resisting spending time with 
one parent. It may be your client who the child is reportedly 
refusing to see or it may be the other party.  Either way, this 
certainly creates a problem with regard to resolving custody 
and visitation issues.

An argument or assumption that is often made by the parent 
that the child does not want to spend time with is that it must be 
the fault of the favored parent who is deliberately engaging in 
a campaign of alienation.  However, that is not always the case 
and often there are many other factors at play too.

For those of us that attended the MSBA’s CLE program “The 
Resistant Child: Custody and Visitation Issues with Children 
of Different Ages Who Resist Spending Time with One Parent. 
A View From Mental Health Practitioners and the Bench.” on 
December 4, 2015, we had the pleasure of hearing an esteemed 
faculty of mental health professionals, Maureen Vernon, PhD, 
Rebecca Snyder, PhD, Gina Santoro, PhD, Francine Sigai, 
MS, LCSW-C, Kathryn A. Rogers, MSW, LGSW, and Paul C. 
Berman, PhD, and members of the bench, The Honorable Yvette 
Bryant, The Honorable Gregory Wells, The Honorable Cynthia 
Callahan, The Honorable Mary Kramer and The Honorable Fred 
S. Hecker, speak on this topic and provide many practice pointers 
for how to navigate through this difficult issue.

What Causes a Child to Become Resistant?
One theme that seemed to be echoed throughout the program 
is that there is no one approach to dealing with a situation 
involving the resistant child that will be successful in every 
case. Each child is certainly unique and the reason(s) for each 
child’s resistance is as well.

One very important factor is often the level of conflict between 
the parents and the children’s level of exposure to the parents’ 
conflict. One example Dr. Vernon gave is the potential for conflict 
during a custody exchange. If each custody exchange results in 
the parents arguing, fighting or some other traumatic event for the 
child it may be the conflict that the child is truly resisting rather 
than the other parent. If the child resists going to the custody 
exchange then the child is spared the parental conflict.

The child’s age is often another factor with regard to potential 
resistance in spending time with a parent. This was highlighted 
by all of esteemed faculty.  For children of all ages, but especially 
those under age five, bonding is extremely important. If the child 
is more bonded to one parent it may be normal for there to be 
some degree of separation anxiety. As Judge Bryant stated the 
more you can do “the same thing, the same way, every day” 

for a child the more stability this creates for a child. This could 
be implemented by doing simple things like having a security 
blanket or favorite stuffed animal travel with the child during 
custody exchanges.

The parents also need to reflect on their own actions and behaviors 
and how they themselves may be influencing the behavior of a 
resistant child. As Dr. Santoro and Judge Callahan highlighted in 
most cases a resistant child is not just the by-product of parental 
alienation but is typically a combination of factors including 
alienation, estrangement, alignment and enmeshment.

Alienation occurs when the parent that the child has aligned 
with is saying or doing things to interfere with the child’s 
relationship with the other parent. Examples of alienation include 
badmouthing the other parent, telling the child to “be brave” 
when the child is with the other parent when there has been no 
evidence of abuse, and stating how they are the superior parent 
to the child.

Estrangement in the custody context is when the parent who the 
child is resisting has contributed to the schism between parent 
and child.  This could be manifested by behavior such as abuse or 
neglect of the child, the parent’s own substance abuse problems, 
a lack of involvement with the child during access time and 
failing to support the child in the child’s activities.

Alignment between a child and one parent can often occur 
because the child feels more bonded with one parent. Perhaps 
the personality of the child and that parent are more similar or 
the child has more common interests with that parent. Alignment 
is not necessarily the result of deliberate efforts on the part of 
the aligned parent but often happens organically. 

Enmeshment, on the other hand, is when the child’s relationship 
with the preferred parent has become unhealthy and the parent 
has not established healthy boundaries. 

What Can be Done to Remedy the Situation?
As Ms. Rogers and Ms. Sigai recommended, there are several 
things that can be done but it may not be a quick fix.  Especially 
with adolescents it is important to intervene early, encourage the 
estranged parent to take things slowly, stay connected to the child 
unconditionally, continue financial contribution and if necessary 
“let go” to give the child some space. These suggestions were 
echoed by Judge Kramer in her “Tips for Parents” who find 
themselves in this situation. It is important for the parent to 
continue to be as involved with their child as they can but still 
acknowledging the child’s feelings and being patient.
The favored parent must also be examined to identify what, if 
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anything, he or she is doing to contribute to the child’s resistance 
to the other parent. Dr. Berman referred to this as looking for 
any red flags in the preferred parent’s behavior like believing 
that the other parent does not love the child and that the child 
does not need the other parent. 

Reconciliation therapy is also another option to provide some 
structure for attempting to heal the divide between the rejected 
parent and the child. However, as Dr. Berman cautioned, 
the benefit of attempting to repair the relationship must be 
balanced with the psychological harm to the child as a result 
of the treatment process. If reconciliation therapy is attempted 
the therapist can work with both parents and the child. This is 
also often done as part of a court ordered process with active 
legal monitoring.

Other options include altering the child access schedule so that 
the child now spends more time with the preferred parent and 
less time with the rejected parent. However, this would typically 
only be appropriate where the preferred parent’s behavior is 
sabotaging the child’s relationship with the other parent and the 
court finds that it is in the best interest of the child to be in the 
custody of the rejected parent.

Although, typically less common, the court could also order 
that the child be placed with a third party to remove the child 
from the tension between the parents or simply choose not to 
force the child to reconcile with the disfavored parent. While 
the latter really is in a sense giving up unfortunately, as Dr. 
Berman stated, there are situations where has already been so 
much damage done that to further force the child to participate 
in reunification would be more detrimental than attempting to 
repair the relationship. 

As Family Law Practitioners, What Can We do When 
Encountering a Resistant Child?
One thing we can all do is to educate ourselves regarding the 
resources available for our clients in their particular jurisdiction. 
For example, requests can be made for services like a custody 
evaluation, a best interest attorney, a child’s privilege attorney, 
a parent coordinator, a bonding study or reconciliation/
reunification therapy.  However, as Judge Bryant and the other 
members of the bench reminded us we still need to apply the 
relevant statutes and case law, including Md. Fam. Law, § 9-101 
and Ross v. Hoffman, 280 Md. 172, 372 A.2d 582 (1977), to our 
client’s positions regarding child access in determining what is 
the child’s best interests. 

If reconciliation therapy is requested, as Judge Hecker 
reminded us, it is the Court’s decision to determine if and when 
reconciliation therapy should occur.  While a qualified mental 
health professional is crucial if this process is to be successful 

the process needs to be structured so that the Court is not 
delegating decisions regarding child visitation and custody to 
other individuals. (See In re Mark M., 365 Md.)  Therefore, the 
court may direct that reconciliation or reunification therapy occur 
so long as it is subject to the supervision of and modification 
by the court.

The next time you encounter a resistant child, or perhaps you are 
already in the midst of such a case, do not automatically assume 
it is strictly due to parental alienation. Whether your client is 
the favored parent or the rejected parent, you will better serve 
your client by attempting to identify the likely various factors 
contributing to the situation. Your client may also need to embark 
on some reflection as to how he or she can help improve the 
situation.

Special thanks to all those who collaborated to create such a 
quality event.

Resistant Child...
(Continued from page 17)
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It’s time in your divorce proceedings to figure out assets, for the 
purpose of dividing them up equitably. But what about the home, 
when you owe more than the house is worth? In this circumstance 
(commonly referred to as your house being “underwater”), very 
often the best option is to work together with the other party 
(as hard as that may be in the midst of a divorce) and short sale 
your home.

We all know that divorces, by their nature, are emotionally 
charged situations. It is important to put aside your personal 
differences in order to do what is best for you financially. 
I often tell my clients, “Don’t bite your nose to spite your 
face,” as many times one party feels compelled to “Just let 
the property go to foreclosure,” in an effort to, “Stick it to the 
other person.” Before we get to the many reasons NOT to do 
this, let’s begin by detailing exactly what a short sale is, and 
what the process entails.

A short sale is simply the term used to describe the situation 
whereby, in selling your home, you are going to be “short” in 
paying off all your mortgage(s) and costs at closing. Sometimes, 
your property is worth just about what you owe. Keep in mind 
that unless you plan to pay for all closing costs out of pocket at 
the real estate settlement, your home needs to be worth MORE 
THAN what you owe on your mortgage(s) or you will be in a 
short sale situation. In a short sale situation, the seller is asking 
the mortgage service provider(s), and ultimately the investor(s) 
that hold his/her mortgage notes, to: (1) accept the net proceeds 
available at closing after all closing costs are paid; (2) agree to 
release its/their lien(s) and; (3) in many instances, forgive the 
loan balance(s) as well.

In a short sale, all parties on the mortgage(s) must present their 
financials to the bank. Those financials typically include: last 
60 days’ bank statements (all pages of all accounts bearing their 

names); last 30 days’ pay stubs (or a YTD and monthly profit/
loss statements for those who are not W2 employees); last 2 
years’ tax returns; a financial worksheet, and a hardship letter. 
Be prepared to send updated financials during the process.

The first step in proceeding with a short sale is to retain an 
attorney and to hire a listing agent. You need an attorney to 
protect your legal interests. A realtor should not and cannot 
protect your legal interests. Very often one attorney can represent 
both sellers, as long as the parties agree to sign a waiver of 
conflict of interest and both parties have the same goal in 
mind—to get the short sale approved! A realtor is necessary 
because, in almost all cases, your mortgage service provider is 
not going to review your request for a short sale until you have 
your property listed and you have an offer on your property.

Once you have your property listed and you have retained an 
attorney to protect your legal interests, you will inevitably be 
asked to produce a plethora of documents. Be diligent in turning 
these documents over as quickly as possible. Help your attorney 
help you! When I represent both husband and wife in a short-sale 
divorce situation, I make clear to both parties that all financial 
documents given to me by one spouse will NOT be disclosed 
to the other spouse. If, at any time during my representation, 
I feel that a conflict of interest has arisen, I will immediately 
inform both spouses that I can no longer represent them. In 
handling countless short sales in divorce situations, I have yet 
to do this, and both spouses are comfortable turning over their 
financial paperwork to me knowing that I will not be sharing 
the information with their ex- or soon-to-be ex.

Once you have a contract on your property, the short sale process 
typically takes 90 days. This is a very general time frame, as 
there are many variables that come into play in determining 
how long your short sale review will actually take. Be patient. 
I give weekly updates to the listing agent, the buyer agent, 
and the seller(s), so that all parties are kept fully abreast of the 
status of the short sale file during this often convoluted and 
protracted process.

So now, back to the question of, “Why do a short sale?” First and 
foremost, if your name is on the mortgage, you are responsible 
for it! If the property goes to foreclosure, the bank will be able 
to move to collect all monies owed on the mortgage that they 
do not recover at the foreclosure sale. Moreover, the damage 
to your credit in a foreclosure is devastating. Many times, one 
spouse will tell me that, as part of their separation agreement, 
the other spouse “has agreed to assume the mortgage payments,” 
and they believe that this makes them no longer responsible to 
the bank for the mortgage. This is NOT the case. Unless the 

(continued on page 20)

Dealing With an “Underwater House” During a Divorce

By: Melissa Giove Brault
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home is sold, or the property is re-financed and one spouse’s 
name is taken off the mortgage, Both spouses remain liable for 
the mortgage as far as the bank is concerned. If one spouse pays 
the mortgage in accordance with the terms of the separation 
agreement, great. However, if at any time that spouse decides 
to stop paying the mortgage, the bank can go after all parties 
named on that mortgage.

Finally, many individuals want to know why they need an 
attorney during the short sale process if they have a realtor 
handling the sale of the property. Maryland law changed in 
July 2013 with regard to short sales. This new law, called the 
MD Mars Act, requires that persons who assist homeowners in 
trying to negotiate with their lenders are either: (1) attorneys 
who engage in loss mitigation as their regular area of 
practice, or (2) companies or individuals who comply with all 
requirements of the new law. The position of the Maryland Real 
Estate Commission is that negotiating short sales falls outside 
of the scope of a real estate license; accordingly, any realtor 
who chooses to negotiate short sales, unless also an attorney, 
must comply with the requirements of the law and must give 

Underwater House...
(Continued from page 19)

notice to the homeowners that any short sale services are being 
performed separate and independent from his/her role as an 
agent. Moreover, in many instances, the homeowner has stopped 
paying his/her mortgage during the short sale process due to 
hardship. As a result, the homeowner is in breach of contract 
with the short sale lender, and may be named as a defendant in 
a foreclosure lawsuit. Clearly, any party in breach of contract 
would be well served to obtain legal advice from an attorney, 
as opposed to a realtor.

Very often, a short sale is the best way to “close the chapter” 
on your underwater home and move on. This concept is quite 
consistent with the objectives of a divorce. Over the last five 
years, I have handled over 500 short sales, many involving 
divorced or estranged couples looking to get on with their lives. 
A short sale has helped them do just that.

Melissa Giove Brault, Esquire, is an attorney of counsel at The 
Law Offices of Adams, Morris & Sessing, where approximately 
95% of her practice consists in negotiating short sales. Melissa 
has been handling short sales for over 5 years, and has 
successfully negotiated over 500 short sales. Adams, Morris, & 
Sessing is located at 12850 Middlebrook Road, Germantown, 
MD 20874. Ms. Brault may be reached by phone at (301) 637-
0143 x. 105, or by email at Melissa@amslawgroup.com


