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own Sally Gold (and any of you in need of a little mentoring 
are urged to contact Sally…).
 
We are advised that Representative Turner of Ohio has offered 
legislation to amend the Servicemembers Civil Relief Act, which 
will impact the ability of state court judges to fashion relief 
in custody modifi cation cases if the case involves a deployed 
service member. This is a tough and emotional issue. Both the 
American Bar Association and the National Military Family 
Association, among others, oppose the bill. View the ABA 

White Paper on this topic at http://
apps.americanbar.org/dch/committee.
cfm?com=FL115277. 

 “…and to all a good night…”

Walter A. Herbert, Jr.
Chair, FJLSC

Upper Marlboro

Chair's Message- DECEMBER 2011

Message from the Editors
With winter upon us, fi nals in full swing and holiday preparations at full tilt, we have been blessed with authors 
and contributors who have kept their nose to the grindstone to produce this issue. I have been encouraged with 
the enterprising nature and volunteerism which has emerged from our ranks and you will see their contributions 
in this and the upcoming issue of our newsletter.  As before, perhaps you can resolve at the start of the New Year 
to contribute an article, submit questions to our feature writers for a Master’s perspective or that of a psychiatrist 
on issues that arise in the workplace or the family law arena, offer to write a case note or write a letter to the edi-
tor regarding an earlier submission. All queries can be sent to my attention at kristine.howanski@verizon.net.  In 
this issue, I hope you enjoy and fi nd useful our articles on the very practical issue of locating income by Lindsey 
K. Erdmann, co-chair of the Family Law Committee for Prince George’s County, as well as the matter of health 
care benefi ts for those in the military by Maureen Glackin, as well as our customary features and case notes as 
well as a profi le on last year’s Beverly A. Groner award winner, Keith Schiszik, provided by Christy Ziatkus, 
former law clerk with the Honorable Sherrie L. Krauser in the Circuit Court for Prince George's County. In the 
meantime, enjoy the winter holidays with all you hold dear.    

Kristine K. Howanski and Justin J. Sasser 

It was great to meet so many practitioners at our Marital 
Property workshop in October. Many thanks to our Education 
Committee Co-Chairs, Mary Sanders and Renee Ades, and to 
our Past Chair, Barbara Trader…judging by the comments I 
heard, it was a great program. Next up: Hot Tips in Family 
Law, we are shooting for March 1, 2012, to be held for the 
fi rst time in Annapolis, so save the date. We also had a sell-out 
for the Marital Tax Workshop in early December, again great 
job and many thanks to our Education team, including Past 
Chair Tom Ries.
 
I was honored to be asked to work this year on the Profession-
alism course, taught annually to the newest members of our 
profession. I was again joined by Tom Ries and past Section 
Council member Judge Helen Harrington. The “newbies” were 
enthusiastic and asked the right questions, but to be safe Tom 
and I pointed them to the Mentoring program run by our very 
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Locating and Establising Income 
for the Self-Employed Parent: 

Helpful Hints in Determining What You Need and How to Get it
By: Lindsey K. Erdmann

(continued on page 4)

Almost all family law attorneys have encountered this scenario:  
You have just been retained to fi le a complaint for the establish-
ment of child support.  Your new client shares one child with 
a dentist, who runs his own solo practice.  Your client explains 
to you that her ex used to provide $1,500 per month in regular 
and consistent child support payments to her, voluntarily, which 
was suffi cient to cover her son’s daycare costs and some other 
child-related expenses.  Now, suddenly, her ex stops contributing 
anything, and she is struggling to make ends meet.  Your client is 
an administrative assistant, earning $42,000 per year, and lives 
paycheck to paycheck.  Her credit cards are “maxed out,” and 
she desperately needs some relief from the Court.   

You ask your client for as much information as she knows 
regarding her ex’s employment, income, assets, and the like.  
To your dismay, your client knows very little.  She and her ex 
were never married, and have not been romantically involved 
for at least 5 years.  In fact, the way they currently communicate 
and act towards each other makes you question how they even 
made it past the fi rst date.  All your client knows is that her ex 
owns a dental practice, lives in an extravagant home, and drives 
a 500-series BMW.  To the naked eye, his fi nancial situation 
appears rather good.  You ask your client if she has had any 
recent communications with her ex concerning his fi nancial 
circumstances and his sudden failure to provide any fi nancial 
support for their son.  She tells you that her ex simply says, “My 
business is failing, as all businesses are failing in this economy.  
Don’t bother me for any money because I’m not able to send 
any.”  In your mind, you think, not the fl edgling economy excuse, 
again.  Then you catch yourself, and realize that perhaps you are 
being too cynical.  You have had plenty of experiences with the 
self-employed parent, and you know how diffi cult it can be to 
prove that his/her income is different than the income reported 
on that parent’s most recent tax return.  You also know that com-
mon sense dictates that the economy is not as good as it was 
5 years ago when the parties were together, and you hope that 
the Judge assigned to your case does not take “judicial notice” 
of the bad state of the economy.  You realize that this case is 
going to require some fairly substantial discovery, much more 
than you would ordinarily be required to do in a child support 
case involving two W-2 wage earners.  

What information and types of documents are critical to obtain in 
this case?  How do you obtain those documents and ensure that 
you have all the documents you need, particularly if there are 
concerns of “hidden” income and/or a failure of full disclosure?  
Once you obtain the documents and information needed, what 
are you really looking for to help in your case?  This article is 
intended to provide some helpful hints and tips, but is certainly 

not intended to cover all possibilities.  Developing a sound dis-
covery, settlement, and litigation strategy is imperative in each 
case, and that strategy is dependent on the particular facts and 
circumstances of your unique case.  However, my hope is that 
this article will give you some insight in crafting that strategy.   

"Income” defi ned, for child support purposes in cases involv-
ing a self-employed parent

So, what is “income” really?  I recognize that this sounds like 
a simple question; quite frankly, one so basic that you may ask 
yourself why it is even part of an article designed for practic-
ing lawyers.  Merriam-Webster’s Dictionary defi nes income 
as “a gain or recurrent benefi t usually measured in money that 
derives from capital or labor,” and further expounds on income 
as being “the amount of such gain received in a period of time.”  
In many instances, income is quite obvious, i.e., in the case of 
a cashier who is paid $8.25 gross per hour for 40 hours per 
week.  But, what happens in cases where income is not so easily 
quantifi able, not as steady or regular, and/or not reported by a 
neutral third-party employer on a W-2?  To further complicate 
matters, consider that in child support cases, like all family law 
matters, emotions run high, and the best interests of the child 
will govern the Court’s determination of each parent’s duty of 
support towards that child.  

As family law practitioners know, the defi nition of “income” 
for child support purposes is inherently more complicated, or 
at least more detailed, than that given by Merriam-Webster.  
Section 12-201 of the Family Law Article of the Annotated 
Code of Maryland defi nes “actual income” as “income from 
any source.”  In cases involving self-employed parties, the 
determination of “actual income” becomes a thorny issue.  For 
income from self-employment, proprietorship of a business, or 
a joint ownership of a partnership or closely held corporation, 
“actual income” is defi ned as “gross receipts minus ordinary and 
necessary expenses required to produce income.”  See MD. CODE 
ANN., Family Law § 12-201 (Replac. Vol. 2006).  However, by 
statute, the reduction of “ordinary and necessary expenses” from 
gross receipts has its limits.  Specifi cally, there are two exclu-
sions from “ordinary and necessary expenses” in the calcula-
tion of child support – (1) amounts allowed by the IRS for the 
accelerated component of depreciation expenses or investment 
tax credits; and (2) any other business expenses found by the 
Court to be inappropriate in a determination of actual income 
for the purposes of calculating child support.  See id.  The most 
apparent sources of “actual income” include salary, wages, 
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Locating and Establishing Income...
(Continued from page 3)

commissions, and bonuses.  See id.  Not as easily identifi ed or 
quantifi able, but still considered “actual income,” are expense 
reimbursements or in-kind payments received by a parent in 
the course of employment, self-employment, or operation of a 
business to the extent the reimbursements or payments reduce 
the parent’s personal living expenses.  See id.      

In cases involving a self-employed parent, what “actual income” 
are you looking for and what issues should be on your radar?  
First, obviously, consider whether the self-employed parent 
pays himself a salary or receives bonuses or commissions.  
Aside from these more apparent sources of income, consider 
and review the expenses that are being claimed on the parent’s 
tax returns as expenses needed to run the business and produce 
income.  Are those expenses excludable as a depreciation ex-
pense, investment tax credit, or another “paper loss”?  Can you 
make a legitimate argument to the Court that any of the claimed 
expenses do not pass “the smell test,” particularly in the context 
of the non-custodial parent’s sudden termination of child support 
contributions and rapid decline in reported income?  Is the self-
employed parent running personal expenses through the business 
and claiming them as business expenses?  Consider whether there 
are fringe benefi ts or in-kind payments made by the business 
which are effectively reducing that parent’s personal expenses 
(i.e., the company gas card, the leased company vehicle used 
for personal purposes, the business credit card used for dining 
and entertainment, etc.).  

What documents and resources are helpful in determining the 
“actual income” of the self-employed parent?

Now that we have determined what “actual income” is for the 
purpose of calculating child support, and identifi ed some of the 
questions and issues we need to consider in analyzing that is-
sue, what documents should be obtained and reviewed so you 
can effectively present your client’s case?  The key to strong 
representation of the custodial parent in this case is to not only 
identify and obtain the appropriate documentation, but to then 
understand and know what you are looking for within the docu-
ments in order to build the strongest possible case.  With a self-
employed parent, the need to obtain certain documents such as 
tax returns and bank statements may seem self-evident, but it 
is equally important to remember to “think outside the box” in 
strategizing about which documents may be instructive in your 
case and in considering the ways to obtain those documents.  

Tax returns.1.   It seems very obvious that obtaining tax 
returns is important in any child support case.  However, in a case 
involving a self-employed parent, particularly one whose income 
suddenly plummeted, it is critical to obtain several years’ worth 
of tax returns, specifi cally to include a few years of returns prior 
to the pending litigation.  It is important to obtain both personal 
and business tax returns, both of which can be obtained through 

discovery techniques, including requests for production of docu-
ments or a deposition duces tecum.  Although it can be a long wait, 
in cases where the self-employed parent is uncooperative and non-
compliant with discovery requests, it is also possible to obtain both 
individual and business tax returns through a subpoena to the IRS 
and/or the Comptroller of Maryland.  Once the tax returns have 
been obtained, pay particular attention to patterns over the years, 
including changes in income, gross receipts, claimed expenses, 
and the like.  Remember that the legislature specifi cally autho-
rizes the Court, in cases of a self-employed parent, to require the 
production of federal tax returns for the 5 most recent years.  See 
MD. CODE ANN., Family Law § 12-203 (Replac. Vol. 2006).  This 
production allows the Court to observe and identify the fl uctua-
tions in that party’s income over a period of time to assess such 
things as the timing and sincerity of the party’s sudden reduction 
in income, and the trend of the market in the self-employed par-
ent’s business.  Other helpful information that can be obtained 
from the tax returns include pass-through income, paper losses, 
retained earnings, salaries of key employees and offi cers, and 
the sale of any stocks, bonds, or other assets of the business.  A 
thorough review and understanding of the self-employed parent’s 
tax returns is essential, and the information obtained from this 
source is invaluable.   

Business documents.2.   It is critical in any child sup-
port case involving a self-employed parent to have a full and 
complete understanding of the business that is operated by that 
parent.  The attorney needs to know such information as the 
organization and structure of the business; what the business 
does and how it is operated; the “key players,” owners, offi cers, 
and employees of the company; the salaries and compensation 
packages of those individuals; benefi ts available and used; gross 
receipts and expenses; profi ts and losses; and assets and liabilities 
of the business.  Aside from the business tax returns and busi-
ness bank account statements, it is important to obtain through 
discovery the business’s organizational documents, profi t and 
loss statements, and employee benefi ts handbook.      

Bank accounts.3.   In any child support case involving a 
self-employed parent, it is essential to obtain both the parent’s 
personal bank account statements and business bank statements.  
Quite distinct from a “typical” dual W-2 wage earner child sup-
port case where a limited number of bank statements may suf-
fi ce, in cases involving a self-employed parent, it is imperative 
to obtain bank statements covering a broader period of time.  
It is no surprise that when litigation is anticipated or looming, 
people adjust their behaviors, activities, and spending to suit 
their particular case position.  Financial behaviors and practices, 
including deposits, transfers, and withdrawals, in the months and 
even years prior to the onset of litigation often refl ect the more 
accurate fi nancial picture.  Once bank account statements are 

(continued on page 5)
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Quotations of the Month
“The good lawyer is not the man who has an eye to every side and 

angle of contingency, and qualifies all of his qualifications, but who 
throws himself on your part so heartily, that he can get you out of a 

scrape.”  

-Ralph Waldo Emerson

“To me, a lawyer is basically the person that knows the rules of the 
country. We’re all throwing the dice, playing the game, moving our 
pieces around the board, but if there is a problem  the lawyer is the 

only person who has read the inside of the top of the box.” 

-Jerry Seinfeld

obtained, it is important to review those statements for a number 
of purposes: (1) to note the deposits and additions made to the 
account, particularly the source of the deposits, whether the 
deposits match the amount listed on paystubs or draws, and the 
amounts and regularity of cash deposits; (2) to note expenses 
paid, paying particular attention to expenses that could be con-
sidered personal expenses being paid by the business; (3) to note 
transfers to and from other accounts, particularly other accounts 
that may not have been disclosed in discovery; and (4) to note 
withdrawals, specifi cally patterns of withdrawals, any large or 
unusual withdrawals, and substantial cash withdrawals.  In cases 
where there is a concern that the non-custodial parent failed to 
completely disclose the nature and extent of his/her bank ac-
counts, and there is the possibility that other accounts exist of 
which you are not aware, the attorney should consider the use 
of asset search vehicles.  Also, get creative; perhaps your client 
has a copy of an old child support check written by the other 
parent, or perhaps you obtained in discovery a copy of a retainer 
check written to opposing counsel’s fi rm or a check made out 
to that parent’s mortgage lender.  If the self-employed parent 
has ever fi led a bankruptcy, look to the bankruptcy schedule of 
assets fi led to obtain bank names and account numbers.  If none 
of the above produces any leads, consider serving a subpoena 
on the most obvious and largest banks in the area.  

Financial statements.4.   In cases involving a self-em-
ployed parent, I fi nd that three particular fi nancial statements are 
helpful in analyzing and establishing income.  First, of course, 

review the parent’s current Long-Form Financial Statement 
submitted pursuant to Maryland Rule 9-203(a).  If a Short-Form 
Financial Statement was instead provided as part of the current 
litigation, request the completion of a Long-Form Financial 
Statement as part of the discovery process in Interrogatories.  
Once you have obtained a current Long-Form Financial State-
ment, look in particular at the expenses claimed and the amount 
of those expenses.  Remember that unless the parent is currently 
incurring debt to pay his/her expenses or has absorbed all of their 
savings to make ends meet, the party’s net income must be a 
minimum of their expenses.  Often, you can effectively argue 
to the Court that the self-employed parent’s gross income is not 
that refl ected on their tax return, but is really a “gross up” of their 
total expenses listed on their Long-Form Financial Statement.  
Additionally, when reviewing the self-employed parent’s current 
Long-Form Financial Statement, carefully consider and identify 
any expenses that are being paid by the business, and which could 
be considered expense reimbursements or in-kind payments, i.e., 
gas, auto insurance, cell phone, and the like.  Second, if this is 
an ongoing case, perhaps a modifi cation of child support, obtain 
through the Court fi le and/or through Requests for Production 
of Documents past Long-Form Financial Statements that have 
been completed and fi led.  Review and compare the parent’s 
current Long-Form Financial Statement with prior Statements 
to notice any discrepancies or differences.  For instance, is there 
a difference in the reported income, and if so, why?  Are there 

Locating and Establishing Income...
(Continued from page 4)

(continued on page 6)
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Locating and Establishing Income...
(Continued from page 5)

signifi cant differences in expenses, and what does this suggest 
in terms of the parent’s standard of living and ability to afford 
that parent’s lifestyle?  Are the parent’s assets substantially dif-
ferent, either for the better or the worse, and have any assets 
been sold or transferred?  How do the parent’s liabilities compare 
now to the prior Statement, and is the parent in more debt now?  
Third, obtain and review any fi nancial statements submitted as 
part of a loan application, i.e., an application for a mortgage to 
purchase real property, an application to buy or lease a vehicle, 
or an application for a personal loan or credit card.  Request the 
disclosure of this information through Interrogatories, and obtain 
the documents through requests for production of documents.  
If the self-employed parent is non-compliant in producing loan 
applications relative to obtaining a mortgage, obtain the Deed of 
Trust through the Land Records to learn the mortgage lender, and 
issue a subpoena directly to the mortgagor for the production of 
the loan application, including the attached fi nancial documents 
and statements.  Once you have obtained these fi nancial state-
ments, carefully consider the income reported by that parent on 
the loan application.  Usually, the income is reported under the 
penalties of perjury, or at a minimum is acknowledged to be true 
and accurate by the signor.  Perhaps you will fi nd that the self-
employed parent reported $250,000 of income just six months 
ago when attempting to qualify for a mortgage, but now claims 
income of $40,000.  If the expenses listed on the party’s current 
Long-Form Financial Statement support the reported income 
on the loan application, this can be a powerful combination of 
evidence to argue to the Court that the self-employed parent’s 
income is substantially higher than reported on his tax return 
and/or testifi ed to in Court.   

Requests for Admissions of Facts.5.   I fi nd that Requests 
for Admissions of Facts are an often underused and underesti-
mated discovery tool.  When used, however, these Requests are 
extremely powerful and useful in helping to narrow the disputed 
facts and, in instances where the Requests are left unanswered, 
in establishing and admitting the fact(s).  Pursuant to Maryland 
Rule 2-424, “each matter of which an admission is requested 
shall be deemed admitted unless, within 30 days after service 
of the request or within 15 days after the date on which that 
party’s initial pleading or motion is required, whichever is later, 
the party to whom the request is directed serves a response 
signed by the party or the party’s attorney.”  In cases involv-
ing a self-employed parent, Requests for Admissions of Facts 
can be an invaluable discovery technique, particularly used in 

concert with documents and trial summaries which support the 
income you assert to be true and accurate in your Requests for 
Admissions of Facts.  

Forensic Accountants.6.   In cases where the parties 
maintain vastly different views regarding the self-employed 
parent’s income, and where a calculation of child support based 
on those two incomes yield grossly disparate results, it may be 
worth consulting with and engaging a forensic accountant as 
an expert in the matter.  A forensic accountant can be useful in 
sifting through, synthesizing, and explaining to the Court what 
the fi nancial documents refl ect and why the income reported on 
the self-employed parent’s tax return is not a fair and accurate 
representation of the actual income realized by that parent.  A 
forensic accountant can likewise be useful in analyzing and 
providing an opinion as to the trends and fl uctuation in income 
and gross receipts over the years.  

As family law practitioners recognize, every case is fact-specifi c 
and discovery needs and case strategy are quite different in 
each matter.  The suggested documents and resources above 
are intended to provide some guidance.  In your particular case 
involving a self-employed parent, other avenues may be worth 
considering and pursuing as well.   

Conclusion 

It is important for all family law practitioners to understand 
that a child support case involving a self-employed parent is 
inherently different than a case involving W-2 wage earners.  
It is the attorney’s role to strategize appropriately and advance 
their client’s position and goals.  This requires a complete 
understanding of what “actual income” means for the purpose 
of establishing child support.  Additionally, in child sup-
port cases involving a self-employed parent, substantial and 
complex discovery and document review is often necessary, 
with perhaps consultation and retention of a fi nancial expert.  
Thinking creatively and “outside the box” is absolutely criti-
cal in these cases.     

Lindsey K. Erdmann is an attorney in the law fi rm of McNamee, 
Hosea, Jernigan, Kim, Greenan & Lynch, P.A., focusing her 
practice in the area of family law.  She is also Co-Chair of the 
Family Law Committee for Prince George’s County.  
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(continued on page 12)

On each chair of the crowded conference room was a sheet of 
paper.  “Marry the man!” was printed on one side.  On the oth-
er—“Run for the hills, woman!”  The lawyers arriving for the 
Family and Juvenile Section presentation at the 2011 MSBA 
Annual Meeting scratched their heads.  

When attorney Keith Schiszik was announced as the 2011 re-
cipient of the Beverly A. Groner Family Law Award the answer 
became clear.  Schiszik had invited his fi ancée and high school 
sweetheart, Pat, to the MSBA Annual Conference in order to in-
troduce her to the group by having them vote as to whether or 
not she should move to Maryland to fi nally marry him.  Schiszik 
admitted, “There is a little bit of showman in me and I know 
that the section counsel always does very humorous things at the 
state bar.”  At the time of the conference, Pat lived in Minnesota 
and the engaged couple was busy fl ying back and forth.  
 
Schiszik, a partner at the Frederick family law fi rm of Day and 
Schiszik, is originally from Chicago.  He came to the Washing-
ton, DC metropolitan area to pursue a Bachelor of Arts in politi-
cal science at American University and remained to earn his Juris 
Doctor at the American University Washington College of Law.  
Following law school, Schiszik served as a judicial law clerk 
for the Honorable Matthew S. Evans, Sr. in the Circuit Court for 
Anne Arundel County, Maryland.  After a fi ve-year stint on Cap-
itol Hill, Schiszik joined a legal clinic where he became involved 
in family law, the fi eld in which he continues to shine.
 
Schiszik had some great role models help to mold his career.  
In law school he learned his trial skills from a tough but infl u-
ential moot court professor.  Schiszik confi rms, “He was de-
manding; he was just a demanding son of a bitch, and he really 
taught you how to stand up in court and try a case.”  
 
Schiszik had no hesitation when asked to name his family law role 
model: “Probably Julie Weatherly…She’s patient, she works hard, 
and she keeps in mind the foibles of humanity in dealing with 
cases, and she’s carried those things with her onto the bench.”  
 
When told of his praise, Prince George’s County Circuit 
Court Judge Julia B. Weatherly responded,  “I think that’s 
really a compliment from anybody as experienced as Keith, 
who’s been practicing law hands on and in the trenches for 
that period of time.”  Speaking of their days in law practice 
together, Judge Weatherly reminisces about working hard and 
offi ce lunches discussing the T.V. show, “Hill Street Blues.”  
She compliments Schiszik, saying, “It’s great to have a part-
ner you can rely on for their take on cases, their legal advice, 
but it’s just a pleasure if they’re fun to be with.  And he’s fun 
to be around.”

When asked about the most rewarding part of domestic rela-
tions law, Schiszik admits that he enjoys “[h]elping people at 
a diffi cult time in their lives.”  Although he is a seasoned pro-
fessional, Schiszik still fi nds that “[d]ealing with the extreme 
emotions that are inherent in divorce cases” can be a challenge.  
To combat this challenge, he has some great weapons: “My 
best colleagues in dealing with divorces [are] mental health 
professionals.”  Schiszik recommends attorneys “take a shrink 
to lunch” to learn how to manage your clients when their lives 
are in turmoil and mental health issues may be involved.

When dealing with a challenging opposing counsel Schiszik ad-
vises that “sometimes you literally have to have a heart-to-heart 
talk with the other attorney and ask what’s going on.”  Schiszik 
reminds attorneys to always make sure they are serving their cli-
ents well.
 
Schiszik’s list of accomplishments is signifi cant.  Baltimore Mag-
azine named him a “Maryland Super Lawyer” and Washingtonian 
Magazine named him one of the metropolitan area’s “Top Divorce 
Lawyers.”  Additionally, Schiszik is a Fellow in the prestigious 
and exclusive American Academy of Matrimonial Lawyers and 
is a past chair of the MSBA’s Family and Juvenile Law Section.  
Schiszik has served on the Governor’s Task Force on Family 
Law’s Subcommittee on Custody and Access to Children, worked 
with the Advocacy Board for Children of Divorce, served on the 
Lieutenant Governor/Attorney General’s Family Violence Coun-
cil and was one of the fi rst lawyers appointed to serve as an attor-
ney for a child in Prince George’s County.  
 
Schiszik has always had a passion for teaching, and has combined 
it with his great love of children.  He has given lectures around the 
country to both lawyers and judges on various family law issues 
and has trained attorneys for children all over Maryland.  Among 
other teaching opportunities, Schiszik has taught at the Maryland 
Judicial Institute on "Child Focused Decision-Making" and other 
"kid topics."  Judge Weatherly observes, “He has really developed 
such a wonderful reputation for [representing children] that he is 
one of the major teachers that we call on to teach judges and to 
teach lawyers when it comes to best interest attorneys and privi-
leged attorneys.  And it’s great to see him with kids.”  Schiszik has 
demonstrated his devotion to the children of the community when 
he served as an offi cer and board member of Families Plus! in 
Frederick.  In the future, Schiszik would like to set up a nonprofi t 
to train new attorneys.  Schiszik explains, “I think that I have had 
the good luck to learn how to do a good job of practicing law, and 
I’d like to be able to pass anything I’ve learned on to people who 
will eventually replace me practicing law.”
 

Frederick Family Law Practitioner Wins Beverly A. Groner 
Family Law Award

By: Christy Zlatkus, Esquire
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Health Care Benefi ts in Military Divorce:
A Benefi t Worth Considering

By: Maureen Glackin

(continued on page 9)

When representing a servicemember, active duty  or retired, or 
their prospective former spouse, the issue of health insurance 
should never be far from your mind when negotiating the case 
or preparing for trial.

Md. FL §11-111 permits a litigant in a divorce case, either 
pendente lite or at merits, to request apportionment of health 
insurance costs between the parties, within the parameters of 
applicable federal law.

Therefore, in order to make this request in a military divorce case, 
one needs to know what is available to their client under appli-
cable federal regulations relating to military health care benefi ts.  
The military health care benefi t is arguably, the most valuable of 
the military benefi ts and in certain cases, may be of primary im-
portance if your client has a serious, pre-existing health issue.

The purpose of this article is to familiarize the reader with the 
benefi ts that may be available to the former spouse, the eligibil-
ity requirements and the costs so that, in the event you are repre-
senting the soon- to-be ex of a military servicemember, you are 
able to advise him or her as to what they are eligible for and how 
that question fi ts into your overall case strategy for your client.

Military Health Care Benefi ts are found at 10 U.S. C. §1071 et. 
seq.  The military health care benefi ts addressed in this article 
and in this section of the United States Code are applicable to 
all servicemembers and their family members who are in the 
Army, Navy, Air Force, the Marine Corps, the Commissioned 
Corps of the National Oceanic and Atmospheric Administra-
tion (NOAA) and the Public Health Service.

The family member of a servicemember is referred to by the 
fl attering term “dependent”.  Dependents include spouse, and 
minor children and dependent adult children provided that the 
child’s disability occurred while the servicemember/parent is 
serving in their branch of service and they are responsible for 
more than one-half (1/2) of the child’s support at the time of 
disability. The child must be the servicemember’s child bio-
logically, by adoption, or an unremarried stepchild.

20/20/20 Spouse
The best case scenario from the perspective of the prospective for-
mer spouse is to be a 20/20/20 spouse. This is a spouse who was 
married for 20 years during 20 years of creditable military service 
by the sevicemember.  This former spouse will have continued 
military health care benefi ts following divorce if they do not have 
medical coverage under an employer-sponsored health plan.  The 
former spouse has this continued military medical coverage fol-
lowing divorce as long as they remain unremarried. If the former 

spouse remarries, they then lose their eligibility to receive the 
military health care benefi ts. This may be an important consider-
ation to a client who is considering remarriage following divorce 
from a military servicemember considering the substantial value 
of this health care benefi t to that former spouse.  Sometimes living 
together isn’t such a bad idea.

20/20/15 Spouse
There are continuing military health care benefi ts for spouses 
who are unremarried following their divorce from a service-
member, but they were married for at least 20 years, but only 
15 to 19 years of that marriage overlapped the servicemember’s 
creditable military service. In addition, this former spouse, in 
order to be eligible, will not have coverage under an employer-
sponsored health plan. This provides some relief to those that 
are married for 20 years, but some of that marriage was not 
during military service.

If the marriage commenced prior to April 1, 1985 and all oth-
er conditions are met, this spouse will receive health insurance 
benefi ts for as long as they remain unremarried.

If the marriage commenced after April 1, 1985 and all other 
conditions are met as set forth above, this former spouse has 
one year of continued military health care coverage beginning 
from the date of the entry of a fi nal decree of divorce.

DEERS (DEFENSE ENROLLMENT ELIGIBILITY RE-
PORTING SYSTEM)

In order for the spouse or former spouse or dependent child 
of a service member to receive medical or dental benefi ts they 
must be enrolled in DEERS.  Without this enrollment, there 
is no record of the dependent’s eligibility to receive medical 
benefi ts and they will be unable to do so, even if they have a 
valid ID card.  
 
A tangent:  I am asked, at least once a week, by a recently di-
vorced military spouse if she can still use her medical benefi ts 
even if she is no longer eligible, i.e. was not a 20/20/20 or 
20/20/15 spouse.  The reasoning is, “I still have my ID card.”  
The dependent military ID card is valid for four years. So, if 
following the parties’ divorce, the former spouse’s ID card is 
still valid for 3 more years, she may think she still has medical 
benefi ts, even if she is no longer eligible.  Please be careful to 
advise this person to NOT try it.  If the former spouse is suc-
cessful in receiving medical benefi ts or treatment post-divorce 
and when no longer eligible, they may be required to pay back 
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the service for the medical care they received.
 
A second tangent:  I am asked, also at least once a week, by 
a service member to retrieve his former spouse’s military ID 
card. Do not do this for a service member client. The ID card 
is the property of the Department of Defense and only they can 
take it.  Don’t get into this fi ght. 

TRICARE
This is the health care program serving active duty service 
members, National Guard and Reserve members, retirees, 
families, survivors and eligible former spouses. The purpose 
of TRICARE is to blend the health care resources of the uni-
formed services along with networks of civilian health care 
professionals.  As stated above, the dependent MUST be en-
rolled in DEERS in order to receive this benefi t.  You may also 
hear it referred to as CHAMPUS, the precursor to TRICARE.

Victims of Abuse 10 USC §1059
If your client’s servicemember spouse has abused her (the author 
is being gender-biased, but is doing so only for ease of draft-
ing), and is convicted of abuse of the dependent spouse  and the 
conviction results in the service member being separated from 
the active duty service as a result of the abuse as a result of a 
court- martial or has been ordered to forfeit all pay and allow-
ances pursuant to a sentence in a court-martial or the service 
member is being administratively separated, either voluntarily or 
involuntarily, his dependent spouse and/or children are eligible 
for “transitional pay and medical and dental benefi ts”.

Transitional pay is the service members pay and that is paid 
for at least 12 months but for no longer than 36 months fol-
lowing the service member’s separation from the service un-
der these circumstances. 

In addition to receiving the transitional pay, the dependents are 
also entitled to a continuation of medical and dental benefi ts 
identical to what was received during the service member’s ac-
tive duty service and for the same period of time as the transi-
tional pay is being received.

The service member must be in the active duty service for a 
period of more than 30 days for this section to be applicable.

Medical Care for Dependents
Eligible dependents can receive the following types of medical 
care at authorized care facilities:

Hospitalization, Outpatient care, prescription medications, 
treatment of medical and surgical conditions, mental health 
and chronic conditions, regular physical examinations, eye 
exams,  immunizations, maternity and infant care, all diagnos-
tic care, dental care, ambulance services, certain preventative 

health screening such as mammogram, prostate cancer, colon 
cancer, prosthetic devices, hearing aids, rehabilitation services, 
hospice care.  10 USC 1077.

The services may charge minimal charges for outpatient and 
dental care.  These are very reasonable charges.  10 USC 1078.

TriCare eligibility can continue for dependents otherwise 
deemed eligible, until age 26 years.  This is a recent extension 
of the coverage and went into effect January 1, 2011.

Continued Health Care Benefi t Program  10 USC 1078a
The Continued Health Care Benefi t Program (CHCBP) is the 
program for the continuation of temporary health benefi ts for 
certain eligible individuals such as unremarried former spous-
es who lose their eligibility and are not 20/20/20 or 20/20/15 
spouses.  This is like COBRA.

Eligible benefi ciaries are entitled to CHCBP for a various 
time periods. 

The group that we are interested in is unremarried former 
spouses of service members. These unremarried former spous-
es are entitled to 36 months of continued health coverage. The 
date on which the 36 months starts counting is the date of the 
divorce or annulment.

In order to successfully apply for this coverage, the unremar-
ried former spouse must apply for it. 

60 days:  The eligible unremarried former spouse must apply 
within 60 days of the date of the loss of entitlement. For former 
spouses, the date of loss of entitlement is the date on which the 
divorce is granted.

Form DoD 2837: The eligible unremarried former spouse must 
complete Form DoD 2837, and include with it proof of eligibil-
ity, i.e. Judgment of Absolute Divorce.  You can fi nd this form 
on-line at the DFAS website. http://www.dfas.mil/dfas.html.

Pay Upfront:  The eligible unremarried former spouse must 
also enclose with Form DoD 2837, payment of the fi rst three 
(3)months of premium.  This is where you might want to re-
view Md. FL §11-111 and request that all or a portion of this be 
paid by the servicemember spouse.

Individual or family coverage:  CHCBP provides for cover-
age either for the eligible individual or for that persons family.  
Cost:  It is NOT cheap.  The cost per quarter for individual 
coverage is $933.00 or $3,732.00 annually and the cost for 
family coverage is $1,996.00 or $7,984.00, as of the date of 

(continued on page 10)
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this article being written. These costs are subject to change.  
Again, go to DFAS’s website for update information.

Coverage:  The coverage provided is identical to the coverage pro-
vided by TriCare Standard, which means most care is covered.

Co-Pays:  There are co-pays with this, which is different from 
the medical coverage provided for 20/20/20 and 20/20/15 
spouses.  So there are deductibles and co-pays that you need to 
advise the client of in addition to the premium payments.

Who pays: The statute requires that the person requesting the 
extended health benefi t make the payment as discussed above.
 
Practice Pointer: If you are representing the former spouse who 
is losing her eligibility due to the divorce, remind her of this 
benefi t. However, due to the cost, it might be prohibitive. In-
clude the payment of this premium in your negotiations if you 
are in a settlement setting. It is a lot of money and, depending 
on why the divorce is occurring, it might make sense to try to 
get the servicemember to cover this cost for the former spouse 
while she is transitioning from the military medical system. If 
you are in trial mode, remember to plead for it in your Compli-
ant or Counterclaim under Md. FL §11-111.
 
Sometimes, if the marriage is close to reaching the 20/20/20 
mark, I have requested that the servicemember agree to fore-
bear on fi ling for divorce until the 20/20/20 mark is reached 
due to the value of the military health medical benefi t to the 
former spouse.  You can point out that if he doesn’t want to do 
that, then he can pay her premium. Of course, this will only 
work when the parties are within a couple of years of hitting 
the mark and no one is in a hurry to re-marry. It’s defi nitely 
worth exploring because in some military cases, given the na-
ture of military service, the military pension and related ben-
efi tsare often the only assets with any value.

VA DISABILITY AND MILITARY DISABILITY
VA Benefi ts are administered by the Department of Veteran Af-
fairs. This is the means by which a servicemember receives dis-
ability compensation when the disability is not so severe as to 
have caused a medical discharge from service or the disability did 
not develop until after the period of active duty or reserve service 
was terminated.  These servicemembers can receive their medical 
care at either a VA facility or through TRICARE for retirees.

Military Disability Retired Pay is paid to those servicemem-
ber’s whose service had to be terminated because their disabil-
ity is such that they cannot perform their military duties. These 
servicemembers are then placed on the Temporary Disability 
Retirement List (TDRL) where they can remain for a maxi-
mum period of fi ve (5) years, before they are formally sepa-
rated from the service.  They are paid military disability.  

Offsets and Concurrent Receipt

When representing former spouses or soon to be former spous-
es be aware of these two types of disability because they can 
offset the amount of military retirement that is divisible under 
the Uniformed Services Former Spouse Protection Act (“USF-
SPA”) 10 USC 1408 et.seq.  
 
For example, if your client’s husband is retired and is receiv-
ing a 40% VA disability rating, then he is receiving an offset 
against his retirement of 40%.
Military Retirement:  $4,000
VA Disability rating   40%
Divisible military retirement at divorce:  $2,400  ($4,000 
-$1,600 [40% of $4,000])

Therefore, if your client’s husband is already in pay status and his 
retirement is already off set in this fashion, your client is stuck 
with her marital share of $2,400, rather than $4,000,  Mansell v. 
Mansell, 490 U.S. 581, 109 S. Ct. 2023, 104 L.Ed. 2d 675 (1989), 
unless you can negotiate otherwise. Good luck with that.

If you are negotiating a case while the servicemember is still 
in the active duty service, you can negotiate the division of the 
military pension as a Bangs division, and if the servicemember 
in the future, requests an offset and receives it, he still has to 
pay your client her marital share of the full military pension, 
regardless of the offset because he agreed to divide the pen-
sion pursuant to Bangs which does not contemplate an offset 
for a subsequent disability.  Dexter v. Dexter, 105 Md. App. 
678, 661 A. 2d 171 (1995); Allen v. Allen, 178 Md. App. 145, 
941 A. 2d 510 (2008).  This payment will  have to be made di-
rectly by the servicemember to the former spouse as disability 
payments are not divisible under USFSPA and the holding of 
Mansell, so DFAS will not pay these amounts directly to the 
former spouse.

Practice Pointer:  If you are representing the servicemem-
ber and you have a concern that he may be considering ap-
plying for VA disability post-service, and virtually all do, 
be very cautious in negotiating a division of the military 
pension. In this situation, do NOT agree to the Bangs divi-
sion formula because it will require the entire pension to 
be divided, regardless of VA disability.  In this situation, 
and this is really hard to do, try to negotiate that there will 
be no agreement that he will waive his right to receive dis-
ability and he will  NOT agree to “indemnify” the former 
spouse in the event of his receiving a disability offset, by 
paying her the marital share of the full military pension. 
Again, good luck with that. 

Health Care Benefi ts...
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Ask the Master
Many come to the Master, the wise guru, to seek knowledge of 
the mysteries of life and the practice of family law.

You are invited to join the minions, and listen in as the Learned 
One imparts wisdom:

Dear Master:
 Oh Wise One, how do I get a master to award me counsel fees?  
I’m a really good attorney, and I really need the money. 

-Broke in Baltimore

Dear Broke:
 My job is so easy.  In family law, one must always go fi rst 
to the Mystic Oracle: the Annotated Code of Maryland. In that 
Code, you will fi nd the answer to few of life’s mysteries, but 
many of your family law questions. 

Quite simply, in order to get counsel fees in a family law case, you 
must hitch your wagon to a rule or statute. In other words, when 
requesting fees from the court, go fi rst to the statutory section (or 
rule, if you allege bad faith on your opponent’s part) and look upon 
that section to divine the requirements of proof.  To demonstrate, 
I offer the following parable. Suppose the tortoise has denied the 
hare visitation with their offspring in violation of the court’s order 
for access.  The hare’s attorney would refer the court to Section 
9-105 of the Family Law Article, which governs the award of 
counsel fees in the event that a party unjustifi ably interferes with 
visitation.  A thorough review of the Family Law Article will reveal 
to the reader not less than fi ve sections that govern the award of 
counsel fees.  Without such a statutory authority, it is unlikely that 
a request for counsel fees will be granted.

But beware, Pilgrim.  You must know more than the mere statu-
tory references to be successful in your quest for the holy grail 
of counsel fees. You must present evidence of your fees, and 
that they were reasonable and necessary, in order to prevail.  The 
wise will review Lieberman v. Lieberman 81 Md App 575 and 
Petrini v. Petrini 336 Md 453 for guidance.

Dear Honorable Master:
 I was in court the other day at a masters hearing, and at the 
end, the master said something about an “immediate order.”  
Before I knew it, I was in front of a judge being asked if my 
client supported or opposed an immediate order.  What the heck 
is going on?

-Unprepared in Bel Air

Dear Unprepared:
 Read the rules. When it comes to masters, you want to read Mary-
land Rule 9-208.  It is a virtual treasure trove of information about 
masters, their powers, and even some limitations on their powers.  

Hiding in that rule, under subsection (h)(2) you will fi nd the 
immediate order provision. When a master fi nds “extraordinary 
circumstances” he or she can recommend that the court enter 
the order immediately, instead of waiting until the exceptions 
time has run, or until after exceptions are heard.  

The entry of an immediate order does not deprive either party 
of the ability to fi le exceptions.  If the master recommends an 
immediate order, the fi le, exhibits and master’s report and rec-
ommendations will be reviewed by a judge, who will allow both 
sides an opportunity for oral argument before deciding whether 
to enter an immediate order.  Even if the judge decides to enter 
the immediate order, the judge is free to accept or modify the 
master’s recommended order.

Dear Master:
 OK smarty pants. How do I go about getting a master to do 
this? What on earth are “exceptional circumstances?”

-Unprepared in Bel Air

Dear Unprepared:
 There is no guidance as to how and why masters would make 
this recommendation.  Presumably it can be done sua sponte 
when the master opines that an immediate order is desirable.  
There is nothing to stop a learned practitioner from requesting 
the master to make a fi nding of extraordinary circumstances 
and recommendation of immediate order at the time of the 
master’s hearing.

“Extraordinary circumstances” is one of those terms that is 
largely undefi ned in the law.  It is not to be confused with “ex-
ceptional circumstances,” also largely undefi ned, which is some-
thing that causes the court to entertain a third party custody case.  
In this context, extraordinary circumstances would necessarily 
be a set of circumstances that cannot wait until exceptions are 
decided. It should be emphasized that the word “extraordinary” 
has its colloquial meaning.  Recommendations for immediate 
order are indeed rare.

Without guaranteeing that any other learned master would 
agree, the following are offered as potential extraordinary 
circumstances: One parent is imminently moving out of state 
and a custody/visitation dispute is unresolved; One parent 
has without just cause refused contact between the parties’ 
child/ren and the other fit parent, and is likely to continue 
to do so absent a court order; There is concern for imme-
diate harm to a party or child absent an immediate order.  
Implicit in each circumstance is the beneficial effect of the 
order to prevent or discontinue undesirable conditions or 
conduct in a case.

NOTE:  Immediate Orders are not available in contempt cases.
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case note
Foster v. Foster, No. 0100, September Term, 2010, 7 MFLM sup 71 (2011)

By: Sally Gold

The COSA issued an unreported decision dealing with the dis-
tinction between modifi ability and terminability of alimony.  
If anyone has forgotten the lesson of Moore v. Jacobsen, 
373 MD 185, 817 A. 2d 212 (2003), this recent case serves 
as reminder.

The parties had entered into a marital settlement agreement 
whereby, inter alia, Husband was to pay indefi nite alimony 
to Wife, with certain terminating events, i.e., death of either, 
remarriage of Wife or change in custody arrangements.  Ad-
ditionally, the agreement provided “The parties agree that the 
terms of this agreement with respect to alimony is [sic] not 
modifi able by a court.”  Four years after the parties divorced 
(which judgment incorporated but did not merge the MSA), 
Husband moved to terminate alimony based on MD Code 
ANN., Family Law Art., §11-108(3), contending that termina-
tion was necessary to avoid a harsh and inequitable result.  He 
also fi led a Motion for Summary Judgment.  Wife answered 
the Complaint to Terminate; she did not respond to the Motion 
for Summary Judgment.

The trial court dismissed the Complaint to Terminate and de-
nied the Motion for Summary Judgment, based on the parties’ 
agreement (incorporated in the judgment) that alimony was not 

modifi able.  Husband noted an appeal.  Wife did not participate 
in the COSA proceedings.

Citing Moore v. Jacobsen, the COSA stated that termination 
is not synonymous with modifi cation.  Termination is not pro-
hibited by a non-modifi ability clause.  Termination occurs by 
operation of law; modifi ability requires court action.  The case 
was reversed and remanded.

With the instant case, the language prohibiting court modifi ca-
tion did not prohibit a request that the court terminate alimony 
to “avoid a harsh and inequitable result.” Could this result have 
been avoided? Most likely! The parties could have specifi cally 
agreed that alimony was not modifi able by a court and termi-
nable only upon the itemized terminating events and no others.  
The parties could have expressly agreed that they were waiving 
their rights 11-108(3).  Could a court fi nd that such a waiver 
violates public policy?  Perhaps, but certainly such language 
could have been a clear indicator of the parties’ intentions.  
Would there have been a different result if Wife had fi led a brief?  
Who knows?  Certainly, that was also an action she took at her 
own peril.  Although this case is unreported, it serves as a good 
reminder to us all – be clear about non-terminability as well as 
non – modifi ability.
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One common misconception about Schiszik is that he is mel-
low.  Schiszik reveals, “They think I’m laid back, when in real-
ity I’m not.”  As Schiszik demonstrated at the MSBA Confer-
ence, he has a sense of humor.  He loves to share how he once 
told a joke in open court in Prince George’s County.  In the rare 
instances he has free time, Schiszik likes to spend it working 
on his fl ower garden and reading Stephen Crain.  

But what about that piece of paper sitting on the conference 
room chairs?  Did Pat move to Maryland, marry Schiszik, and 
live happily ever after, or did she run for the hills?  
 
As of November 2011, Pat is fi nally settled in Maryland with 
Schiszik and the happy couple can fi nally plan their nuptials.

Christy A. Zlatkus, Esquire, is a graduate of the George Wash-
ington University Law School and has recently completed 
an extended judicial clerkship with the Honorable Sherrie L. 
Krauser in the Circuit Court for Prince George's County. 
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Concurrent Receipt
All of this will eventually be academic, due to the Concurrent 
Receipt of Veteran’s Disability Compensation and Military Re-
tired Pay Act that was passed in 2003 and took effect January 1, 
2004.  What this Act provides is that servicemembers with a 50% 
or greater disability rating will no longer have an offset against 
their retirement for their disability.  In short, they will continue to 
receive their full retirement AND their disability pay.
 
Due to the budgetary nightmare this legislation presented, it is 
being phased in and it is supposed to cover all retirees by 2013. 
We shall see as this legislation is subject to the restrictions of 
“Paygo” legislation.  At present, retirees with 50%or more dis-
ability rating will be phased in by 2013. 

Maureen Glackin is a partner at the fi rm of Sasscer, Clagett & 
Bucher. Her practice is concentrated in the area of domestic 
law and she is widely sought for her extensive experience rep-
resenting military service members. 


