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STATEMENT OF INTEREST 

For more than a century, the Maryland State Bar Association (“MSBA”) has been 

the voice of lawyers across the state, from nearly every practice area, career stage, and 

demographic.  This representation extends to the public policy arena.  Although most of 

the MSBA’s policy advocacy is legislative, on rare occasion the MSBA will file an amicus 

curiae brief.  The MSBA has an interest in the certified question in this case – whether a 

law firm is “engaged in the business of making loans” and is considered a “lender” under 

the Maryland Consumer Loan Law, Md. Code. Ann., Com. Law §§ 12-301, et seq., 

(“MCLL”).  

The MSBA does not file this brief to take sides generally on creditor-debtor matters.  

Its members include attorneys for both creditors and debtors.  Its interest in the certified 

question goes to the heart of the attorney-client relationship generally.   

The certified question in this case arises from the assertions of the putative class 

action plaintiffs, the Homeowners (“Homeowners”), that law firms and their lawyers who 

negotiate and draft settlement agreements and/or promissory notes on behalf of creditor-

clients, violate the MCLL because the law firms are a “lender” within the meaning of the 

statute.  Virtually every lawyer in the State of Maryland who practices law will advise a 

client in connection with the settlement of a case, controversy, or claim at some point 

during their career.  Indeed, Maryland attorneys routinely draft settlement agreements, 

many of which include a payment plan written in the form of a promissory note to allow 

the debtor/opposing side to pay the settlement amount over time.  For the reasons explained 

below, the MSBA submits that the certified question should be answered “no” – attorneys 
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who negotiate and draft settlement agreements and repayment plans are not “lenders” 

within the meaning of the MCLL.  If the Court were to hold otherwise, Maryland attorneys 

would be thrust into an impermissible ethical conflict resulting from having duties to both 

the client and the opposing party under the statute.  Further, attorneys who represent 

creditors would be materially limited in the representation of creditors, as representing a 

creditor in the most fulsome fashion by drawing up settlement and compromise papers in 

a complete and helpful way for the creditor-client would put the creditor’s attorney at 

personal risk of liability to the opposing party, the debtor.  See, e.g., Md. R. Attorneys 19-

301.7(a)-(b).  Practically speaking, these implications would discourage lawyers from 

advising clients to settle a wide swath of claims based upon contract, including landlord-

tenant and other small claims, under $25,000.  These wide-sweeping implications could 

also discourage consensual resolution and settlements of small claims, thereby creating the 

unintended consequence of heavier caseloads for courts and higher costs for litigants.   

INTRODUCTION 

According to the Maryland Department of Labor, a “Consumer Lender” is a 

business that makes any loan or advance of money or credit under the MCLL.  See Md. 

Dep’t of Labor, Consumer Lenders – Financial Regulation.1  The MCLL, in turn, defines 

a “lender” as one who makes loans, and further defines “loans” as “any loan or advance of 

money or credit under this subtitle.”  Md. Code. Ann., Com. Law §§ 12-301(c), (e)(1).  The 

MCLL also prohibits a person from “engag[ing] in the business of making loans . . . unless 

 
1 See https://www.dllr.state.md.us/finance/industry/consumerlend.shtml (last accessed on 
Oct. 19, 2021).  
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the person is licensed under or is exempt from the licensing requirements of Title 11, 

Subtitle 2 of the Financial Institutions Article, the Maryland Consumer Loan Law – 

Licensing Provisions.”  Md. Code. Ann., Com. Law § 12-302 (the “Licensing Provision”).   

Relying on the Licensing Provision of the MCLL and an overly broad interpretation 

of the MCLL’s definition of “lender,” Homeowners contend that law firms are subject to 

the MCLL.  Specifically, Homeowners allege that, because lawyers who represent creditors 

“act as debt collectors and contract with these entities to serve as their agents” in connection 

with outstanding consumer debts, transactions, and/or loans, these lawyers are somehow 

“lenders” making “loans”.  See Third Amended Complaint (“TAC”), ¶ 2.  Therefore, 

Homeowners incorrectly assert that law firms, such as Nagle & Zaller, are in violation of 

the MCLL because they allegedly should be, and are not, licensed under the statute.  

Homeowners’ interpretation and application of the MCLL to lawyers and their law 

firms who represent creditors is misguided and erroneous.  The General Assembly did not 

enact the MCLL to protect consumers from the type of transactions at issue here – a lawyer 

drafting a settlement agreement with a payment plan and promissory note provisions.  

Rather, the MCLL stems from a 1912 Act where the General Assembly sought to protect 

consumers against usury by requiring licensing of “petty loan brokers,” capping fees, and 

mandating the disclosure of loan terms to the borrower.  Price v. Murdy, 462 Md. 145, 149 

(2018) (answering a certified question on whether the MCLL’s Licensing Provision is a 

statutory specialty under the Courts and Judicial Proceedings Article).  Thereafter, in 1945 

the General Assembly created the Maryland Industrial Finance Law, to cover small loans.  

Id. (citing Md. Code Art. 11 §§ 165, 203 (1957, 1968 Repl. Vol.)).  The purpose of the 
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Maryland Industrial Finance Law was to provide “further remedial legislation regulating 

the lending of sums of money not presently regulated by existing laws.”  Id.  This statute, 

among other things, required licensure or exemption from licensure for lenders of funds up 

to certain amounts.  In 1975, the statute was renamed the MCLL, incorporated the pre-

existing provisions and added, among others, the Licensing Provision for lenders of funds 

of $25,000 or less.  Id. at 150.  

Virtually every lawyer in Maryland who practices law, commercial or otherwise, 

advises a client upon and engages in the settlement of claims at some point during their 

legal career.  Accordingly, as Homeowners would have it, every Maryland lawyer who 

represents a creditor-client that agrees to settle a claim of $25,000 or less through 

settlement payments made over time, and drafts a settlement agreement on behalf of her 

creditor-client that memorializes such terms, would be subject to personal liability and 

duties to the opposing party.  As described above, the General Assembly did not intend for 

the MCLL to apply to these types of transactions.   

Homeowners’ interpretation of the MCLL and the Licensing Provision would create 

the nonsensical result that a lawyer who drafts a settlement agreement that includes a 

payment plan between its creditor-client and the debtor is a “lender” under the MCLL.  The 

MCLL clearly defines a lender as a party who advances money or other consideration to 

another.  See Md. Code. Ann., Com. Law §§ 12-301(c), (e)(1).  A creditor’s lawyer does 

not advance money or consideration to her client’s debtor when she drafts a settlement 

agreement on behalf of her creditor-client.  The lawyer is simply memorializing the terms 

of an agreement between the creditor and the debtor. 
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Further, contrary to Homeowners’ position, the inclusion of the creditor’s attorneys’ 

fees within a settlement agreement between a creditor and debtor is not some form of 

extension of credit to the debtor by the creditor’s lawyer.  There is no creditor-debtor 

relationship between the attorney who represents a creditor and the debtor simply because 

the debtor was contractually bound to pay the creditor’s attorneys’ fees under the contract 

that gave rise to the creditor’s claim.  Rather, attorneys’ fees are a form of a creditor’s 

damages against the debtor that, as with any other form of damage, may be the subject of 

a settlement.  Many types of contracts (e.g., leases, employment, mortgages, etc.) include 

attorneys’ fees provisions that obligate the breaching party to make the counterparty whole 

for damages, including attorneys’ fees and costs.  Consequently, including attorneys’ fees 

as a component of a party’s damages that are being resolved in a settlement agreement is 

not the equivalent of the creditor’s lawyer making a loan to the debtor.   

Moreover, if Homeowners’ interpretation of the MCLL is accepted, a creditor’s 

lawyer is faced with an ethical conflict.  Specifically, as Homeowners would have it, by 

simply drafting a settlement agreement and/or promissory note on behalf of her creditor-

client, the creditor’s lawyer would be charged with having a duty to the opposing party – 

the debtor.  Such an interpretation of the MCLL would result in an immediate violation of 

the Maryland Attorneys’ Rules of Professional Conduct (the “Rules of Professional 

Conduct”) by creating a conflict of interest.  

First, a conflict of interest arises if there is “a significant risk” that the lawyer’s 

representation “will be materially limited by the attorney’s responsibilities to … a third 

party or by a personal interest of the attorney.”  Md. R. Attorneys 19-301.7(a)(2).  
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Interpreting the MCLL’s Licensing Provision to include a creditor’s lawyer as a “lender” 

would trigger Rule 19-301.7(a)(2) because it would impose additional obligations upon the 

creditor’s lawyer to a third party – Homeowners – thereby materially limiting the lawyer’s 

ability to represent the creditor-client.  For example, commercial lenders have an obligation 

of good faith and fair dealing to their borrowers.  Lenders also must ensure that their actions 

are consistent with various regulatory requirements, where the failure to comply may result 

in not just lender liability claims by debtors but also state and federal regulatory actions.  

Adopting Homeowners’ broad interpretation would thus materially limit a creditor’s 

lawyer’s ability to represent the creditor-client because the lawyer would be faced with 

protecting her own self-interest and/or protecting the borrower/debtor when the creditor’s 

attorney otherwise would have no obligation to do so under the Rules of Professional 

Conduct.  The lawyer is simply drafting a settlement agreement to memorialize the agreed 

upon terms and payment plan between her client and the debtor.  She is not lending any 

money to any party, which in and of itself would run afoul of the Rules of Professional 

Conduct.  See Md. R. Attorneys 19-301.8 (“[a]n attorney shall not provide financial 

assistance to a client[.]”). 

Second, interpreting the MCLL’s definition of a “lender” to include a lawyer would 

transform the lawyer into a party who now has a duty to both her client and the opposing 

party to advance each parties’ respective interests in the same matter against one another.  

Rule 19.301.7(b) prohibits an attorney from representing one client’s claim against another 

client in the same matter.  Md. R. Attorneys 19-301.7(b).  Indeed, Maryland lawyers “must 

[…] act with commitment and dedication to the interest of the client and with zeal in 
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advocacy upon the client’s behalf.”  Id. at 19-301.3 (emphasis added).  Consequently, such 

a broad interpretation of a “lender” under the MCLL would effectively create a conflict of 

interest between the lawyer and creditor-client when none existed before, because the 

lawyer would be placed in an adverse position with the creditor-client due to lawyer’s 

alleged obligations to the borrower/debtor on the same matter.  This would deprive both 

the creditor’s lawyer of her ability to fully and completely represent her client and the 

client’s ability to utilize the services of a lawyer whose interests are uncompromised. 

For these reasons, and for the reasons stated below, the question presented to the Court 

as to whether law firms are subject to the MCLL, must be answered no.  In addition, for all the 

reasons provided in the appellants brief, the answer should also be answered in the negative.  

ARGUMENT 

I. Neither a Law Firm nor a Lawyer Constitute a “Lender” under the 
 MCLL.  
 
 The MCLL defines a “lender” as a “licensee or a person who makes a loan subject 

to this subtitle.”  Md. Code. Ann., Com. Law § 12-301(c).  A “loan,” in turn, is defined as 

“any loan or advance of money or credit subject to this subtitle.”  Md. Code. Ann., Com. 

Law § 12-301(e)(1).  Under MCLL’s clear language and definitions for the term “lender” 

and “loan,” Homeowners’ assertion that law firms are subject to the MCLL on the basis 

that lawyers who represent creditors “act as debt collectors” by collecting outstanding 

consumer debts, transactions, and/or loans must fail.  

 In this case, Nagle & Zaller did not loan money or extend credit to Homeowners.  

The settlement agreement and resulting promissory notes arise from Homeowners’ initial 
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agreement to pay certain association dues to Vineyards Condominium, a condominium 

association, and Crofton Meadows Townhouse Four Association, Inc., a homeowners’ 

association (collectively, the “HOA”) when they purchased a dwelling unit in the 

community.  Specifically, after Homeowners defaulted on their obligation to pay 

association dues, the HOA agreed to compromise its claims against Homeowners by 

allowing Homeowners to execute payment plans and promissory notes to stretch out 

repayment of the outstanding association dues over time.  Nagle & Zaller represented the 

HOA.  As part of representing their client, the HOA, Nagle & Zaller drafted the settlement 

documents memorializing the HOA’s agreement with Homeowners permitting repayment 

of their outstanding debt over time.  No money is being lent or advanced as part of the 

transaction.  Rather, a debt already exists, and the terms of its repayment are being modified 

under the settlement agreement and related promissory notes.  See Order on Mot. Summ. J 

at 3, Thompson v. Hunting Creek Homeowners Assoc., Inc., No. 483185-v (Md. Cir. Ct. 

Mar. 31, 2021) (finding that a law firm had no ownership interest in dues payments 

collected for its HOA-client, and as such, the law firm is not a “lender” under the MCLL).  

Accordingly, the promissory notes which are part and parcel to the HOA’s settlements with 

Homeowners are not “loans” that require the HOA’s counsel to be licensed under the 

MCLL, nor do the promissory notes constitute a loan intended to be regulated by the MCLL. 

Further, the inclusion of the HOA’s attorneys’ fees as part of its damages to be paid 

under the terms of the settlement agreement and promissory note does not transform Nagle 

& Zaller into a “lender” to the debtor.  If this were true, every Maryland lawyer representing 



9 

a creditor or other party who structures payment of a resolved claim that included attorneys’ 

fees as a component of damages would be a “lender” to the opposing party under the MCLL. 

Rather, the creditor-debtor relationship, to the extent one exists, is between Nagle & 

Zaller and its client, the HOA, which is the entity responsible for paying Nagle & Zaller, 

for drafting settlement agreements or payment plans, irrespective of whether or not the 

opposing party agrees to settle or whether the opposing party ultimately fulfills the terms 

of the proposed settlement agreement.  The HOA’s claim for attorneys’ fees and costs 

associated with its use of Nagle & Zaller as legal counsel is simply a component of the 

HOA’s damages to be included as part of the settlement amount that Homeowners agreed 

to pay.  The inclusion of attorneys’ fees and costs in the HOA’s damages does not constitute 

a loan by Nagle & Zaller to Homeowner.  Indeed, the MSBA has identified no case law to 

support Homeowners’ contention that lawyers who draft settlement agreements on behalf 

of their creditor-client are considered lenders simply by virtue of drafting the settlement 

agreement and including a promissory note or her attorneys’ fees as part of the settlement 

terms.   The reason for such a dearth of supporting case is clear – referring to lawyers who 

represent creditors as “lenders” would turn the attorney-client relationship on its head. 

II.  Considering a Law Firm or a Lawyer to be a “Lender” Under the MCLL 
Would Immediately Implicate the Rules of Professional Conduct. 

 
 When the General Assembly enacted the MCLL’s predecessor in 1912, it did so to 

protect consumers against usury by requiring licensing of “petty loan brokers,” capping 

fees, and mandating the disclosure of loan terms to the consumer-borrowers.  Price, 462 

Md. at 149.  Thereafter, in 1945 the General Assembly replaced the pre-existing law with 
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the Maryland Industrial Finance Law in order to provide “further remedial legislation 

regulating the lending of sums of money not presently regulated by existing laws” and 

required licensure or exemption from licensure for lenders of funds up to certain amounts.  

See id.  When the Maryland Industrial Finance Law was renamed as the MCLL in 1975, 

the General Assembly added the Licensing Provision for lenders of funds of $25,000 or 

less.  Id. at 150.  Consequently, when the General Assembly enacted the MCLL (and its 

predecessors), it did so to regulate those traditionally engaged in the consumer lending 

industry.  Lawyers and law firms generally are not engaged in such an industry and were 

not the intended parties to be regulated.  In fact, the Rules of Professional Conduct prohibit 

a lawyer from providing financial assistance – like a loan – to a client in connection with a 

“pending or contemplated litigation” outside of limited exceptions in the Rule that are not 

applicable here.  See Md. R. Attorneys 19-301.8(e).  As such, excluding lawyers and law 

firms from the provisions of the MCLL (and its predecessors) makes sense because 

inclusion would immediately create a relationship between the lawyer and the 

borrower/debtor that would give rise to a conflict of interest and place the lawyer in 

jeopardy of violating the Rules of Professional Conduct.  See Md. R. Attorneys 19-301.7. 

A “conflict of interest” arises when there is “a significant risk” that the lawyer’s 

representation “will be materially limited by the attorney’s responsibilities to … a third 

party or by a personal interest of the attorney.”  Md. R. Attorneys 19-301.7(a)(2).  This is 

because “[c]onflicts of interest can arise from the attorney’s responsibilities to another 

client, a former client, or a third person[.]”  Id.  Indeed, “[l]oyalty and independent 

judgment are essential elements in the attorney’s relationship to a client.” Id. at Comment 
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1.  Thus, any expansion of the lawyer for the creditor’s duty to the opposing party would 

create a situation whereby the lawyer and her law firm who represents the creditor is 

materially limited in their representation of the client.  See Att’y Grievance Comm’n of 

Maryland v. Woolery, 462 Md. 209, 238 (2018) (finding a conflict of interest exists even 

when an attorney represents clients who want the “same thing,” on the basis that the 

attorney’s representation of one client could be “materially limited” by his representation 

of the other client, and vice versa).  

Here, under Homeowners’ interpretation of the MCLL, Nagle & Zaller would owe 

responsibilities not only to the HOA, but to Homeowners because of Nagle & Zaller’s 

alleged “lender” status.  As a result, the lawyer’s and her law firm’s loyalty and 

independent judgment owed to their client – the creditor (here, the HOA) – would be 

compromised because considering Nagle & Zaller (and other lawyers and law firms) to be 

a “lender” under the MCLL would potentially give rise to direct lender liability claims 

against Nagle & Zaller (and similarly situated lawyers and firms) and impose significant 

regulatory compliance requirements owed to state and federal regulators.  As a 

consequence, the lawyer and her law firm would face an inherent conflict between 

zealously representing the client and protecting one’s own self-interests and/or the 

opposing party, to avoid personal liability.   

Further, adopting Homeowners’ interpretation of the MCLL would necessarily 

create a situation whereby the law firm/lawyer (here Nagle & Zaller) owes a duty to two 

opposing parties.  Specifically, if the lawyer for the creditor is a lender, then the lawyer 

would owe duties to the borrower, which is the opposing party on the same matter.  In such 
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instance, Md. R. Attorneys 19-301.7(b)(3) is brought to bear.  Under Rule 19-301.7(b)(3) 

an attorney may only represent a client if “the representation does not involve the assertion 

of a claim by one client against another client represented by the attorney in the same 

litigation[.]”  Md. R. Attorneys 19-301.7(b)(3).  The reasoning for such a prohibition is to 

ensure that a lawyer’s representation of the creditor-client is not materially limited due to 

the interests of the creditor’s opposing party.  See id. at Comment 1 (“[c]onflicts of interest 

can arise from the attorney’s responsibilities to another client, a former client, or a third 

person”).  As Homeowners would have it, however, when drafting promissory notes or 

settlement agreements, the creditor’s lawyer must also consider the interests of the 

opposing party, the debtor.  Such an interpretation would directly implicate Rule 19-

301.7(b)(3), which clearly prohibits lawyers from advocating for opposing sides of a matter.  

See Md. R. Attorneys 19-301.7(b)(3).   

Attorneys understand that the Rules of Professional Conduct govern their conduct 

and prevent them from simultaneously representing clients on both sides of the controversy 

in question.  Under Homeowners’ interpretation of the MCLL, the lawyer and her law firm 

would be doing just that – representing both the creditor’s and debtor’s interests when 

drafting promissory notes and/or settlement agreement.  Such a lawyer and her law firm 

would be in violation of the Rules of Professional Conduct.  As such, Homeowner’s 

assertion that a lawyer or her law firm is a “lender” under the MCLL is misplaced.   
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CONCLUSION 

Lawyers and their law firms cannot be subject to the MCLL because law firms are 

not “lenders” under the statute.  As described above, a lawyer and their law firm drafting 

settlement agreements on behalf of their client is not extending loans or credit to the client 

or the opposing party.  Additionally, the General Assembly did not intend lawyers and their 

law firms to be subject to the MCLL because lawyers and their law firms are generally not 

“in the business of” making consumer loans.  Including lawyers and law firms within the 

meaning of the MCLL would create irreconcilable conflicts of interests. Consequently, 

lawyers and their law firms are not subject to the requirements of the MCLL.  
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