
Supreme Court Update 
By: Amanda Karras, Executive Director International 
Municipal Lawyers Association



IMLA

Membership organization for local 
government attorneys.  Provide education 
and advocacy services for local governments.  

File 30-40 amicus briefs in the lower courts 
and at the Supreme Court each year in 
support of local governments. 

Put on conferences and webinars for local 
government attorneys.  Upcoming 
Conference in Portland, Oregon in October.  



City of Austin, Texas 
v. Reagan National 
Advertising of Texas 

Inc.



Reed v. 
Town of 
Gilbert 

Holding

Content-based regulations are presumptively 
unconstitutional, strict scrutiny applies, and 
compelling governmental interest is required.

Content based: “whether a regulation of speech 
‘on its face’ draws distinctions based on the 
message a speaker conveys.”

“Some facial distinctions based on a message are obvious, 
defining regulated speech by particular subject matter, and 
others are more subtle, defining regulated speech by its 
function or purpose. Both are distinctions drawn based on 
the message a speaker conveys, and, therefore, are subject 
to strict scrutiny.”



Ordinances/Laws Struck Down and/or 
Challenged Under Reed 

• Sign codes

• Panhandling ordinances

• Ballot selfie bans

• Robocall statutes 

• Harassment statutes 

• Political contribution limits 

• Recordkeeping, labeling, and 
inspection requirements in the 
Child Protection and Obscenity 
Enforcement Act

• City rejecting a ballot initiative to 
decriminalize marijuana possession



Justice Alito’s 
Concurrence 

• Court’s opinion “does not mean, however, 
that municipalities are powerless to enact and 
enforce reasonable sign regulations. I will not 
attempt to provide anything like a 
comprehensive list, but here are some rules 
that would not be content based:

• Rules regulating the size of 
signs…location…lighted/unlighted…

• Rules imposing time restrictions on signs 
advertising a one-time event.

• Rules distinguishing between on-premises 
and off-premises signs.



City of Austin, 
Texas v. 
Reagan 
National 
Advertising of 
Texas Inc.

• Austin prohibited new off-premise signs beginning in 
1983.

• Existing off-premise signs are non-conforming 
signs. 

• May not increase the degree of nonconformity, 
change the method of technology used to convey 
a message, or increase the sign’s illumination.

• Austin’s amendments since 1983.

• Allowed to relocate some non-conforming signs. 
(2008) 

• Reed-focused amendments that did not impact the 
City’s off-premise sign/non-conforming sign 
requirements. (Aug. 2017)



The Litigation

RNA wants to digitize some of its off-premise signs.

RNA alleged that the distinction between on- and off-premise signs is an 
unconstitutional content-based restriction of speech (facially and as applied).

RNA sought a declaration that City’s regulations are unconstitutional, and RNA 
may convert its off-premise signs to digital. 



Fifth 
Circuit 

Decision

Held that the City’s on-premise/off-premise distinction is 
content-based under Reed v. Town of Gilbert.

Reasoned that if one must read the sign to determine 
whether the sign is “off-premises” then it is a content-based 
inquiry and subject to strict scrutiny.

Held that since on-premise/off-premise distinction applied 
to both commercial and noncommercial messages, strict 
scrutiny applies.

Ruled that traffic safety and aesthetics are not compelling 
interests. 

***** Relied on Thomas v. Bright and rejected DC case. 
*****



Issue 
before 

SCOTUS

Issue: Whether the Austin city code’s 
distinction between on-premise signs, which 
may be digitized, and off-premise signs, which 
may not, is a facially unconstitutional content-
based regulation under Reed v. Town of Gilbert.

Sub issue: Whether the Court should reject 
the “need to read” test that lower courts have 
applied in the wake of Reed. 



IMLA’s Amicus 
Brief

• Filed in support of the City of Austin, 
petitioning the Supreme Court for certiorari on 
the issue of whether distinctions between 
on/off-premise signs are automatically content 
based and subject to strict scrutiny.  

• Highlighted the importance of these issues to 
local governments, including the ongoing 
confusion in this area as well as the time, 
money, and resources it takes to amend sign 
codes.  

• Provided safety study information to 
underscore importance of regulating billboards 
to local governments. 



Oral Argument Highlights

“[T]his decision is going to affect every state 
and local official around America…”






Supreme 
Court Rules in 
Favor of 
Austin

• Justice Sotomayor, writing for a 5 
Justice majority, concluded that that 
Austin’s distinction between on/off 
premise signs was not content based 
under Reed.  The Court explained these 
distinctions are “location-based and 
content-agnostic…” and they are 
“therefore similar to ordinary time, 
place, or manner restrictions.”



Supreme Court 
Rejects “Need 
to Read” and 
Limits Reed v. 
Town of Gilbert

• Called the need to read test “too extreme.”  

• Explained Reagan’s argument that city was 
defining off-premise signs by their function or 
purpose in violation of Reed as “stretch[ing] 
Reed’s ‘function or purpose’ language too far.” 

• Clarified Reed’s function / purpose language 
encompasses situations where f/p are used as 
proxies for subject matter distinctions. 

• Reed did not mean that “any classification that 
considers function or purpose is always 
content based” because that would 
“contravene numerous precedents.”



What Now? 
• A regulation is content based if it singles out any topic 

or subject matter for differential treatment or if it 
uses function or purpose in a way that is simply a 
proxy for subject matter. 

• Local governments are free to keep their distinctions 
between on/off-premise sign regulations so long as 
they can show they are ‘narrowly tailored to serve a 
significant governmental interest (intermediate 
scrutiny). 

• Case is about more than on/off-premise signs. 



Shurtleff v. City 
of Boston•Issue: Whether flying third-party 

flags in front of city hall on a city 
flagpole amounts to government 
speech or whether the City created 
a public forum, such that refusing to 
fly a third-party flag amounts to 
content discrimination in violation 
of the First Amendment? 

By andrewjsan - https://www.flickr.com/photos/andrewsan/6776358460/, CC BY 2.0, 
https://commons.wikimedia.org/w/index.php?curid=101393496



Summum / Government Speech 
Background

The First Amendment does not apply in cases of government speech because 
the Free Speech Clause only applies to the regulation of private speech.

In Pleasant Grove City v. Summum, the Supreme Court held that although a 
public park is a traditional public forum, a local government was not required 
to accept for placement in that public park a permanent monument.



Facts

Boston flies the United States and the POW/MIA flag on 
one flagpole, the Commonwealth of Massachusetts flag 
on the second flagpole, and its own flag on the third 
flagpole.

Boston sometimes allows third parties to fly their flag 
instead of the City’s flag in connection with an event 
taking place near the flagpoles. Broadly speaking, the 
third-party flags that the City approved to fly on its 
flagpole were for “the flags of other countries, civic 
organizations, or secular causes.”



Facts

Camp Constitution asked the City to fly its Christian flag, 
which has a picture of a cross on it. 

The City refused its requests, explaining that “the City's 
policy was to refrain respectfully from flying non-secular 
third-party flags in accordance with the First Amendment's 
prohibition of government establishment of religion.”

Over 12 years, the City approved 284 third party flags and 
until the Camp Constitution request, never rejected 
one. However, the Camp Constitution request, was the 
first request made by a religious organization



First 
Circuit 

Holding

First Circuit look at the history of governmental 
use, whether the message conveyed would be 
ascribed to the government, and whether the 
government "effectively controlled" the messages 
because it exercised "final approval authority over 
their selection” to determine if the City was 
engaging in government speech. 

Concluded this was government speech, 
particularly given the location and prominence of 
the flags at Boston’s City Hall.  



Supreme Court 
Holding (6-3)

• The majority underscored the importance of 
the government speech doctrine: that a 
government is free to speak for itself, to 
formulate policies, and implement 
programs. And when it does so, “the First 
Amendment does not demand airtime for all 
views” as government would be unable to 
function otherwise.

• Crucial question in this case was whether 
Boston was engaging in government speech. 

• SCOTUS determined that Boston was not 
engaging in government speech, and it 
therefore violated the First Amendment by 
engaging in viewpoint discrimination. 



3 Factors to 
Consider

• To determine if a message is government 
speech, the majority provided a “holistic 
inquiry,” which looks to 

• 1) “the history of the expression at issue; 

• 2) the public’s likely perception as to who (the 
government or private person) is speaking; 
and 

• 3) the extent to which the government has 
actively shaped or controlled the expression.”



Analysis

• Although history of use factor favored 
Boston, in this case, Boston exercised 
no control of the message and the Court 
found this was the “most salient feature 
of the case.”  On this point, the Court 
found Boston’s lack of a policy to 
determine which flags to fly (until after 
litigation) problematic as well. 



How Can Governments Adopt Third 
Party Messages?

• Majority provides a helpful example from the City of 
San Jose’s flag policy, which provides in writing that 
its “‘flagpoles are not intended to serve as a forum for 
free expression by the public,’” and lists approved 
flags that may be flown “‘as an expression of the 
City’s official sentiments.’”

• Court also notes that Boston is free to change its 
policies going forward. 



Justice Alito’s 
Concurrence 

• Disagrees with use of 3-part test / factor 
analysis. 

• Under his approach, “government 
speech occurs if – but only if – a 
government purposefully expresses a 
message of its own through persons 
authorized to speak on its behalf, and in 
doing so, does not rely on a means that 
abridges private speech.”



Kennedy v. Bremerton School District

Meegan M. Reid / Kitsap Sun



Kennedy v. Bremerton School 
District

• Issues: (1) Whether a public-school employee who says a 
brief, quiet prayer by himself while at school and visible to 
students is engaged in government speech that lacks any 
First Amendment protection; and (2) whether, assuming 
that such religious expression is private and protected by 
the free speech and free exercise clauses, the 
establishment clause nevertheless compels public schools 
to prohibit it.



Facts

Kennedy was an assistant football coach at a public 
school who felt compelled by his religious beliefs to kneel 
and pray at the 50-yard line immediately after each game 
concluded.  

His version: he prayed silently, to himself and when 
students asked if they could join, he told them it’s a free 
country. 

School District’s version: Kennedy would audibly pray at 
the 50-yard line with a large group of players from his 
team and the opposing team. At least one parent 
complained that his son “felt compelled to participate” in 
the prayer.  



Facts

School district tells Kennedy he needs to pray 
privately / not in front of the students.  Offers 
various options / accommodations.  

Kennedy says he will only accept praying at the 
50-yard line at the conclusion of the game and 
goes on a media blitz to discuss the issue. 

At the next game, students and parents rush the 
field, and along with the players, circle Kennedy 
as he kneels and prays.  

School does not renew his contract. 



Ninth 
Circuit 
Ruling

Concluded that when he was engaging in the prayer 
activity, he was speaking as a public employee and not a 
private citizen. His behavior was therefore not insulated 
from discipline under Pickering and Garcetti v. Ceballos.

Even if Kennedy were speaking as a private citizen, the 
school district had an adequate justification to treat him 
differently due to the school’s Establishment Clause 
concerns.

Rejected Kennedy’s Free Exercise arguments, finding 
that the district could satisfy strict scrutiny in this case 
because of its need to avoid Establishment Clause 
violations. 



Alito’s 
Statement 
Regarding 
Denial of 
Certiorari

• “According to the Ninth Circuit, public school 
teachers and coaches may be fired if they engage in 
any expression that the school does not like while 
they are on duty, and the Ninth Circuit appears to 
regard teachers and coaches as being on duty at all 
times from the moment they report for work to the 
moment they depart, provided that they are within 
the eyesight of students. Under this interpretation 
of Garcetti, if teachers are visible to a student while 
eating lunch, they can be ordered not to engage in 
any “demonstrative” conduct of a religious nature, 
such as folding their hands or bowing their heads in 
prayer.” 



Takeaways

1. Public employee speech / managing disruptions in 
the workforces.  

2. Establishment Clause issues are a concern for local 
governments as well. 

3. This is a Court that is acutely interested in religion 
and any actual or perceived religious 
discrimination.  Ordinarily, a case with this many 
factual disputes would not be ripe for certiorari.  
The Boston case is another example of an unusual 
certiorari grant if all the Court is going to do is say 
Boston accidentally created a public forum.  But 
the bigger picture is cases implicating religion are 
very high on the Court’s radar. 



Houston Community College System v. Wilson

• Issue: Whether the First Amendment restricts 
the authority of an elected body to issue a 
censure resolution in response to a member’s 
speech.



Facts

Houston Community College System (HCC) is a 
public community college district. Its board is 
comprised of 9 trustees, each of whom is elected 
from a single member district.  

Wilson was elected to the board.  He voiced 
concerns that other trustees were violating the 
Board’s bylaws.  He made his concerns public and 
arranged for robocalls regarding the Board’s 
actions.  He also hired a private investigator to 
confirm is a trustee resided in the district she was 
elected for. 



Facts

Board voted to adopt a resolution publicly censuring Wilson for 
acting in a manner “not consistent with the best interests of the 
College or Board.”  Board directed him to “immediately cease and 
desist from all inappropriate conduct” and warned that failure to do 
so, could result in further disciplinary action by the Board. 

The Board had no ability to remove Wilson as he was 
elected. But they issued the public censure. 

They also imposed additional measures including rendering 
him ineligible for an officer position, ineligible for 
reimbursement for travel expenses and ineligible to access 
funds for community affairs. 
Wilson argues that the censure violates his First Amendment rights. 



Fifth Circuit 
Ruling

A reprimand against an elected 
official for speech addressing a 
matter of public concern is an 
actionable First Amendment claim 
under § 1983.

Here the censure related to Wilson’s 
criticism of the Board and his filing 
lawsuits against the Board.  
Therefore, he stated a First 
Amendment claim as to the censure. 



Oral 
Argument 
Highlights

The majority of Justices seemed to believe that a 
public censure by an elected body would not 
amount to a First Amendment violation of the 
person being censured.  But they struggled with 
where they would draw the line.  

“Where is the line between, well, of course, you 
can censure somebody versus, well, no, you 
can't put somebody in jail for stating an 
…unpopular opinion?” (Kagan)



Holding 9-0 by 
Justice Gorsuch

• Unanimously held that a public censure 
on its own does not amount to a First 
Amendment violation.

• Long history of public censures by 
elected bodies in this country, dating 
back as early as colonial times supports 
the holding, as does the Court’s own 
precedent.



Reasoning

In concluding that Mr. Wilson suffered no adverse 
action, the Court noted “we expect elected 
representatives to shoulder a degree of criticism 
about their public service from their constituents 
and their peers – and to continue exercising their 
free speech rights when criticism comes.”

The Court also explained that while the First 
Amendment “surely” protected Mr. Wilson’s 
speech, it likewise “cannot be used as a weapon to 
silence other representatives seeking to do the 
same.” 



Narrow Opinion

• Court noted that there may be some circumstances in which 
a verbal reprimand or censure might give rise to a First 
Amendment retaliation claim, listing possible examples in 
the context of students, employees, or licensees. The Court 
also stressed that it was not addressing other punishments, 
or a censure aimed at a private individual.



Preview of Next Term

• LGBTQ rights in public accommodation v. claims of free speech

• Affirmative action

• Proper test for WOTUS

• Dormant Commerce Clause case that could impact local regulations in a 
host of areas



Questions? 

• Amanda Karras: akarras@imla.org or 202-742-1018

mailto:akarras@imla.org
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