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Overview of the No Surprises Act

 Federal legislation that took effect January 1, 2022

 Purpose: Protect patients against “surprise” or unexpected balance 
billing when a patient receives emergency care or is treated by an 
out-of-network provider at an in-network health care facility and 
improve transparency around billing practices
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Who is Protected by the Act?

 The balance billing protections of the No Surprises Act apply to 
patients enrolled in private or commercial health coverage, such as:
 Employment-based group health plans (both self-insured and fully insured)

 Individual or group health plans on or outside Federal or State-based 
Exchanges

 Federal Employee Health Benefit (FEHB) health plans

 Non-federal governmental plans sponsored by state and local government 
employers

 Certain church plans with IRS jurisdiction

 Student health insurance coverage
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Who is Not Protected?

 The NSA Does Not Apply to beneficiaries enrolled in:
 Medicare

 Medicaid

 Indian Health Services

 Veterans Affairs Health Care

 TRICARE

 Short-term limited duration insurance
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Balance Billing Prohibitions

Under circumstances when the NSA applies:
 Health plans and issuers must apply the applicable in-network cost-sharing 

terms of the patient’s plan, and can only hold patients responsible for in-
network copays, co-insurance, and deductible.

 Out-of-network providers, facilities, or providers of air ambulance services 
may not bill the individual more than the in-network cost sharing limits
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When Do the Balance Billing Protections 
Apply?

 3 Scenarios
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A person receives covered emergency services 
from an out-of-network provider or out-of-network 
emergency facility

A person gets covered non-emergency services 
from an out-of-network provider delivered as 
part of a visit to an in-network health care 
facility; or

A person gets covered air ambulance services 
provided by an out-of-network provider of air 
ambulance services



Non-Emergency Services Protected by the Act

 An out-of-network provider may not balance bill for non-emergency 
services that are part of a visit to an in-network facility. This includes:
 Equipment and devices

 Imaging services

 Lab services

 Preoperative and post-operative services

 Telemedicine services
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Non-Emergency Ancillary Services

 Certain ancillary services are always subject to balance billing 
protection, and patients may never be balance billed for the 
following:
 Items/services related to emergency medicine, anesthesiology, pathology, 

radiology, and neonatology

 Items and services provided by assistant surgeons, hospitalists, and 
intensivists

 Diagnostic services, including radiology and lab services

 Items and services provided by an out-of-network provider when there is no 
in-network provider who can provide the service at the in-network facility
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Notice and Consent Exception to Balance 
Billing Prohibition

 A limited exception exists when out-of-network providers may seek 
written consent from individuals to voluntarily waive their 
protections against balance billing for certain post-stabilization 
services or non-ancillary, non-emergency services

 Applies to post-stabilization services:
 Individual has been stabilized and is receiving outpatient observation 

services or an inpatient or outpatient stay related to the emergency visit

 Protections for ancillary services cannot be waived
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When May Notice and Consent Exception be 
used?

 Patient is stable enough to travel to an available in-network provider 
or facility without using emergency or medical transport;

 Patient is in a condition where they can receive information and give 
informed consent (as determined by the treating provider);

 Provider/facility provides written notice about the balance billing 
protections and patient signs consent form waiving such protections; 
and

 All state laws are satisfied, including those that restrict balance billing
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What Obligations do Providers Have when 
Balance Billing Protections Apply?

When the protections apply and the notice and consent exception 
does not, an out-of-network provider, emergency facility, or air 
ambulance provider cannot:
 Bill a patient for any amount that exceeds the patient’s in-network cost-

sharing limit; OR

 Hold the patient liable for paying an amount that exceeds in-network limits 
on cost-sharing

 Concept is that patients should not be put in the middle of a payment 
dispute between the insurer and the provider .

 Providers & facilities prohibited from balance billing must also 
provide balance billing protection disclosures to patients.

|12gejlaw.com



Good Faith Estimate for Uninsured Patients

 In addition to balance billing protections for commercially insured 
patients, the NSA also created a new right for uninsured patients to 
receive a “good faith estimate” (“GFE”) of charges prior to obtaining 
an item or service

 “Uninsured” means the patient either (1) has no health coverage; (2) 
the patient’s health plan does not cover the item/service the patient 
is seeking; or (3) the patient elects to be treated as self-pay

 The GFE should include charges for the primary service as well as 
other services reasonably expected to be provided together with the 
primary service, and should be an itemized list of services, grouped 
by provider or facility, with details of the expected charge
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Timing of GFE Requirement

 The GFE must be provided to the patient in the following time 
frames:
 If appointment scheduled at least 3 business days ahead of time  within 

one business day after scheduling

 If appointment scheduled at least 10 business days ahead of time  within 
three business days after scheduling

 Within three business days of a request by a patient
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Complaint Process

 CMS has established a complaint process to receive complaints from 
health plans, providers, and patients regarding consumer protections 
and balance billing rules under the Act

 HHS must respond to a complaint within 60 business days, 
acknowledging receipt and describing next steps, including 
information gathering

 HHS may refer the complainant to another appropriate state or 
federal regulatory authority with enforcement jurisdiction or may 
initiate an investigation directly.
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Steps for Addressing Internal Complaints:

 (1) Is the patient eligible for NSA protections? 
 What health coverage does the patient have?

 Does the patient’s health plan cover the services that the patient received?

 (2) Did the patient receive the type of services that are subject to NSA 
protections?
 Did the patient receive emergency services?

 If non-emergency services were provided, is the facility in-network?

 Was the patient treated by any out-of-network individual providers as part 
of the services?

 (3) Was the amount charged to an eligible patient for eligible services 
more than the in-network cost-sharing limit of the patient’s plan?
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Example Scenario 1:

Mr. Smith is playing a game of pick-up football with friends, when he is 
tackled and becomes unconscious. Mr. Smith’s friend helps Mr. Smith to 
the closest E.D. where Mr. Smith is revived and treated. This facility is out-
of-network with Mr. Smith’s insurance. The hospital sends Mr. Smith a bill 
for the full balance of the emergency services and tells Mr. Smith that he 
should coordinate with his insurer directly regarding reimbursement. Mr. 
Smith files a complaint with the hospital’s billing office alleging that his 
rights under the No Surprises Act were violated.

Is Mr. Smith correct?
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Analysis:
The Hospital has violated the No Surprises Act

Mr. Smith presented to the ED in an emergency condition to receive 
emergency services. Even though the hospital is out-of-network, the most 
the hospital is allowed to charge a patient for emergency services is the in-
network cost-sharing amount. Instead, the hospital billed the patient for 
the full balance of the services.

Providers are responsible for coordinating with insurance companies and 
in some cases, will need to bill the insurer directly to determine whether 
the NSA applies. The patient should not be put in the middle of these 
determinations, and in every case, cannot be billed directly for any 
amount in excess of the in-network cost-sharing amount.
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Example Scenario 2:
Mr. Jackson schedules an ACL repair surgery at a local hospital. The 
hospital is in-network with Mr. Jackson’s insurance. On the day of the 
surgery, the anesthesiologist assigned to Mr. Jackson’s surgery calls out 
sick and is replaced with an out-of-network anesthesiologist. The 
anesthesiologist sends Mr. Jackson a bill for the balance remaining 
after Mr. Jackson’s insurance company pays the in-network rate. Mr. 
Jackson calls the hospital’s compliance hotline and states that he 
believes his rights under the No Surprises Act were violated.

Was the billing appropriate?
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Analysis:

Mr. Jackson’s rights under the NSA have been violated

Mr. Jackson received non-emergency services at an in-network 
facility. As a result, he cannot be balance billed for services provided 
by an out-of-network provider as part of that visit
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Example Scenario 3:

Mr. Jackson schedules an ACL repair surgery a surgeon a local hospital. 
The hospital is in-network with Mr. Jackson’s insurance. On the day of 
the surgery, the anesthesiologist assigned to Mr. Jackson’s surgery calls 
out sick and is replaced with an out-of-network anesthesiologist. When 
Mr. Jackson arrives for surgery, the out-of-network anesthesiologist 
provides Mr. Jackson with notice of his balance billing protections and 
Mr. Jackson signs a consent form agreeing to waive the protections. 
When Mr. Jackson receives a balance bill from the anesthesiologist, he 
calls the customer service department alleging that his rights under 
the No Surprises Act were violated.

Is Mr. Jackson correct?
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Analysis:

Mr. Jackson’s rights under the No Surprises Act have been violated. 

 Anesthesiology services are considered “ancillary” services. Under 
the Act, non-emergency ancillary services may never be waived 
through notice and consent.

 Even though the anesthesiologist provided the notice and Mr. 
Jackson consented, because balance billing protections for ancillary 
services cannot be waived, Mr. Jackson is correct that the bill was 
inappropriate. 
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Example Scenario 4:

Mrs. Jones has heard wonderful things about an orthopedics 
department at a local hospital, and elects to schedule a service at 
that hospital even though she knows the hospital is out-of-network 
with her insurance. The hospital bills Mrs. Jones an out-of-network 
copay prior to her surgery. Mrs. Jones emails the Hospital’s 
compliance department and cc’s the Health Education and Advocacy 
Unit of the Attorney General’s Office stating that her rights against 
balance billing have been violated.

 Is Mrs. Jones correct?
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Analysis:

 The hospital has not violated the NSA because Mrs. Jones received 
non-emergency services at an out-of-network facility. 

 The NSA balance billing protections for non-emergency services only 
apply when a patient receives care at an in-network facility but is 
treated by an out-of-network provider.

 Don’t forget to consider other potentially applicable state law 
balance billing protections when reviewing internal complaints.
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Questions?
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Health Education and Advocacy Unit

Health Education and Advocacy Unit

Consumer Protection Division

Mediates Healthcare Related Business Disputes

• Medical billing and debt collection disputes

• Medical equipment/device disputes

• Medical records disputes 

• APTC/CSR and exchange-related enrollment disputes

• Hospital financial assistance disputes

• Private health insurance appeals assistance (internal and external)

Refer improper billing or coverage determinations to appropriate enforcement 

entity, including the AG’s Consumer Protection Division 



Health Education and Advocacy Unit

Voluntary Mediation - Individual Consumer Complaints

• Using medical authorization signed by consumer, we obtain records from      

the provider and carrier 

• Review records to see if problem is on the carrier side, provider side, or both

• Sometimes just a consumer education issue

• If carrier side, we work with carrier to resolve (using appeals process)

o Refuses to cover emergency care because OON

o Processes service as not emergent

o Processes emergency claim as OON (applying OON deductible, other 

OON cost-share)

o EOB inappropriately places amounts (BB) in patient responsibility column

o Underpays non-par provider



Health Education and Advocacy Unit

If provider side, we work with provider to resolve using 

mediation process

• Seek a response to consumer’s complaint

• Educate provider about BB law, NSA, other legal positions

• Seek refund of overpayment or written documentation that 

patient balance is $0 (or the appropriate cost-share)

• Seek reversal of negative credit reporting

• Seek provider audit of similar billing records to identify and 

return other improperly collected payments

Voluntary Mediation - Individual Consumer Complaints



Health Education and Advocacy Unit

Recent Complaint Patterns: Mediated Compliance

COVID-related PPE Charges and COVID Testing Charges

• Contacted licensing boards and trade associations – issued 

compliance alert

• Contacted carriers 

• Issued press release alerting consumers and providers

• Worked with MIA to coordinate messaging

• Informally resolved cases with providers improperly billing

Ambulance BB Law

• When Maryland’s ambulance balance billing law passed, worked 

with several county attorneys’ offices to address ongoing 

improper balance billing by their 3rd party billing agents

https://www.marylandattorneygeneral.gov/press/2020/061220.pdf
https://www.marylandattorneygeneral.gov/press/2020/040920.pdf


Health Education and Advocacy Unit

Complaint Patterns: Enforcement Referral

• Non-responsive or intractable provider

• Pattern of improper billing by single provider/entity

• Pattern of improper billing by providers generally

• Large number of impacted consumers

Refer to CPD for investigation/enforcement under 

Consumer Protection Act, Consumer Debt Collection Act



Health Education and Advocacy Unit

Consumer Protection Act

• Prohibits unfair, abusive, or deceptive trade practices in a variety of    

circumstances, including the “sale of consumer services” and the 

“collection of consumer debts.”

• Unfair, abusive or deceptive trade practices include:

o Misrepresentations

o Omissions of important information

o Violations of various other specific statutory provisions 

designed to protect consumers

Md. Code Ann., Com. Law §§13-101, et seq.



Health Education and Advocacy Unit

Consumer Protection Act

Misrepresentations

False, falsely disparaging, or misleading oral or written statement, visual 

description, or other representation of any kind which has the capacity, 

tendency, or effect of deceiving or misleading consumers.

• Proof of actual harm not required.

• Proof of intent not required.

*Providers that seek to obtain payment of amounts prohibited by federal or 

state law, or contractual terms intended to benefit the consumer, are 

misrepresenting their right to collect those sums. 



Health Education and Advocacy Unit

Consumer Protection Act

Misrepresentations

Examples of OAG Medical Billing Enforcement Actions:

https://www.marylandattorneygeneral.gov/Press/2020/012220.pdf (failing 

to submit timely and accurate insurance claims; billing consumers for amounts 

covered by insurance; billing for amounts already paid; providing pre-treatment 

estimates that did not include all anticipated charges; failing to disclose out-of-

network status of providers; and other CPA violations.)

https://www.marylandattorneygeneral.gov/Press/2020/122120a.pdf (selling 

goods that could not be provided and were not delivered.)

https://www.marylandattorneygeneral.gov/Press/2020/012220.pdf
https://www.marylandattorneygeneral.gov/Press/2020/122120a.pdf


Health Education and Advocacy Unit

Consumer Protection Act

Material Omissions

Failure to state a material fact if the failure deceives or tends to deceive.

Materiality

• Fact that is not disclosed would have impacted a consumer’s decision

• Significant number of unsophisticated consumers would attach 

importance to the information

Examples

• Advertising and renting an apartment without disclosing lack of licensure 

to do so was a failure to disclose a material fact.

• Transmission repair shop franchisor’s directive to withhold diagnostic and 

price information when such information was known and material, was a 

deceptive trade practice.

• Failing to disclose unexpected Outpatient Facility Fee – MA CPD Action 

(2018)

https://www.mass.gov/news/partners-massachusetts-eye-and-ear-to-pay-175000-to-settle-allegations-of-deceptive-billing


Health Education and Advocacy Unit

Consumer Protection Act

Unfair Practices

The FTC’s unfairness standard, also the law in Maryland, is that a practice 

is unfair if: 

(1) it causes or is likely to cause substantial injury to consumers; 

(2) the injury is not reasonably avoidable by consumers; and 

(3) the injury is not outweighed by any offsetting benefits to 

consumers or to competition. 

• Charging a large group of consumers small amounts can cause 

substantial injury.



Health Education and Advocacy Unit

Consumer Protection Act

Abusiveness

• The General Assembly amended the CPA to include abusive practices effective 

October 1, 2018. 

• Although neither the Division nor a Maryland court has interpreted what 

constitutes an “abusive” practice under the CPA, the Dodd-Frank Wall Street 

Reform and Consumer Protection Act (“Dodd-Frank”) defines an abusive act or 

practice as one that:

• (1) materially interferes with the ability of a consumer to understand a 

term or condition of a consumer financial product or service; or

• (2) takes unreasonable advantage of a consumer’s: (a) lack of 

understanding of material information; (a) inability to protect their own 

interests; or (c) reliance that covered person will act in the interests of the 

consumer.

12 U.S.C. § 5531(d).  Notably, under Dodd-Frank, an abusive practice is limited to 

the provision of a financial product; the CPA, however, does not contain the same 

limitation.



Health Education and Advocacy Unit

CPA Exemption Inapplicable 

Maryland’s CPA does not apply to the professional services of a 

chiropractor, optometrist, physical therapist, podiatrist, or medical or 

dental practitioner.

• Medical practitioner does not include hospitals, nursing homes, and 

other health care facilities. 

• The exclusion applies only to professional services. 

• The commercial aspects of a medical practice, such as laws concerning 

who may be billed and how, are not exempt. Scull v. Groover, 435 Md. 

112 (2013)(private class action lawsuit against radiology provider that 

balance billed an HMO member).

Md. Code Ann., Com. Law § 13-104



Health Education and Advocacy Unit

Maryland Consumer Debt Collection Act

In attempting to collect an alleged debt a collector may not, 

among other things:

• Claim, attempt, or threaten to enforce a right with knowledge that the right 

does not exist.

• Disclose or threaten to disclose information which affects the debtor's 

reputation for credit worthiness with knowledge that the information is 

false.

• Engage in any conduct that violates §§ 804 through 812 of the federal Fair 

Debt Collection Practices Act. 

*Providers that seek to obtain payment of amounts prohibited by federal or state law, or contractual 

terms intended to benefit the consumer, are claiming a right to bill that does not exist. 

*Threatening to file a negative credit report for the consumer’s failure to pay amounts not owed is 

prohibited. 

Md. Code Ann., Com. Law §§ 14-201, et seq.



Health Education and Advocacy Unit

Federal Fair Debt Collection Practices Act

CFPB issued recent guidance and policies reminding debt 

collectors, reporting agencies, and information furnishers to 

comply with the Fair Debt Collection Practices Act and Fair 

Credit Reporting Act when collecting for furnishing 

information about, and reporting medical debts covered by 

the No Surprises Act.

*The prohibition on misrepresentation and on unfair or unconscionable 

debt collection practices includes misrepresenting that a consumer must 

pay a debt stemming from a charge that exceeds the amount permitted 

by the No Surprises Act. 

Bulletin 2022-01: Medical Debt Collection and Consumer Reporting 

Requirements in Connection with the No Surprises Act, 87 FR 3025-01 (January 

20, 2022).

https://www.consumerfinance.gov/about-us/blog/no-surprises-act-how-we-are-protecting-people-from-side-effects-surprise-medical-bills/#:~:text=Now%2C%20the%20No%20Surprises%20Act,network%20and%20without%20prior%20authorization.


Health Education and Advocacy Unit

Relief

• Injunctions

• Restitution 

• Attorneys Fees and Costs

• Performance Bond or other Security

• Penalties of up to $10,000 - $25,000 per violation

o Severity

o Good faith

o Prior history

o Deterrence

o Whether cease and desist order, restitution alone are sufficient



Health Education and Advocacy Unit

Enforcement

• Maryland’s Consumer Protection Division will enforce the 

provider/facility NSA requirements under the CPA and CDCA. 

• Maryland will defer to CMS to enforce the quality standards 

requirement of § 2799B-8, Continuity of Care provision. 

• Maryland’s Insurance Administration (MIA) will enforce the health 

plan NSA requirements for plans subject to Maryland law. 
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Questions?

Kimberly S. Cammarata

Senior Assistant Attorney General

Director, Health Education and Advocacy Unit

kcammarata@oag.state.md.us

Many of the slides contained herein were copied from a CMS presentation. 

The information provided is intended only to be a general, informal summary based on current policy. 

mailto:kcammarata@oag.state.md.us
https://www.cms.gov/files/document/a274577-1a-training-1-balancing-billingfinal508.pdf
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Facility Fee Right-to-Know Act

Overview of the Facility Fee Right-to-Know Act

 Took effect July 1, 2021

 Maryland law, codified at Maryland Code, Health-General § 19-
349.2. 

 Purpose: Improve consumer awareness and choice by requiring 
hospitals that charge outpatient facility fees for clinic services to 
provide patients with written notice about the fees and 
information on alternative care locations.
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Facility Fee Right-to-Know Act

Scope

 Applies to Maryland hospitals charging “outpatient facility fees.” 

Outpatient facility fee defined as “a hospital outpatient charge 
approved by the [Health Services Cost Review Commission 
(“HSCRC”)] for an outpatient clinic service, supply, or equipment, 
including the service of a non-physician clinician.”
 Excludes: 

 1) A charge for services delivered in an emergency department; or

 2) A physician fee billed for professional services provided at the 
hospital.
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Facility Fee Right-to-Know Act

Who must receive notice of facility fees under the Act?

The “Patient” which is defined to include:

|47gejlaw.com

1) A person authorized to consent to health care on behalf of the patient;

2) Minors authorized to consent to their own treatment; or

3) A parent, guardian, or other person authorized to consent to care for a 
minor consistent with the authority granted.



Facility Fee Right-to-Know Act

What form of notice does the Act require?

 Hospitals charging outpatient facility fees must provide written 
notice, separate from any other forms or notices, using the format 
provided in the Act (or a substantially similar format).

 If the patient does not speak English or otherwise requires the 
written notice in an alternative format, the hospital must, to the 
extent practicable, provide the notice in the language or format 
understood by the patient.
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Facility Fee Right-to-Know Act

What information must be included in the notice?

1. Identifying Information for Facility and Patient

Patient name and appointment date.

Your appointment with [provider/clinic name] will take place 
in an        in an outpatient department of [hospital name].

The hospital will charge an outpatient facility fee separate 
and          from and in addition to the bill you receive from provider.
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Facility Fee Right-to-Know Act

2. Expected Facility Fee

 You will receive two charges for your visit: 
 1) a professional services charge from your provider; and 

 2) a hospital facility bill from the hospital.

 If known: The facility fee for your appointment will be $__. 

 If unknown:
 A range of fees: The hospital’s facility fee is likely to range from $__ to $__; 

OR

 Based on similar appointments, we estimate the facility fee will be $ ___.

 We are providing you with a range/estimate because the actual facility fee 
will depend on the hospital services that are actually provided. The fee 
could be higher if you require services we can’t predict today.

|50gejlaw.com



 2. Expected Facility Fee

 Statement regarding the availability of financial assistance for 
patient portion of facility fee.

 Hospitals must determine the range of hospital outpatient facility 
fees and fee estimates based on their typical or average facility 
fees for the same or similar appointments.
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Facility Fee Right-to-Know Act

3. Alternative Locations that Do Not Charge Facility Fees

 Receiving services at the hospital may result in greater financial 
liability than receiving services at a location that does not charge 
a facility fee.

 If applicable, contact information on a location that does not 
charge a facility fee, where patient can see his/her provider.

 Contact your insurance carrier to see if your provider is in-
network at [alternative location].
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Facility Fee Right-to-Know Act

4. Insurance Information

 Your portion of the facility fee will depend on your insurance 
coverage.

 Insurance companies may charge higher 
deductibles/copays/coinsurance for services provided in hospital 
outpatient departments.

 Contact your insurance carrier to determine your estimated 
financial responsibility.
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Facility Fee Right-to-Know Act

5. Procedures for Complaints

 If you have a complaint about an outpatient facility fee, please 
first contact the hospital at [contact information].

 If the complaint is unresolved, you may file a complaint with the 
HSCRC at [contact information].

 If you need additional information or help mediating a complaint 
against a hospital, contact the Maryland Health Education and 
Advocacy Unit (“HEAU”) of the Office of Attorney General at 
[contact information].
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Facility Fee Right-to-Know Act
When must notice be provided?

At the time the appointment is made.

For appointments scheduled in person or by phone: 
 Verbal notice must be given at the time the appointment is 

made.  

 Must include all information provided in written notice.

 Written notice must also be sent to the patient electronically.

“Electronically” means by secure digital or electronic 
transmission in compliance with applicable law, including by: 
 1) Patient portal; 2) Encrypted email; or 3) Text message with link to an 

encrypted notice.
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Facility Fee Right-to-Know Act
 For appointments scheduled electronically or using a website: 

Written notice must be provided:
 1) At the time the appointment is made; AND

 2) Sent to the patient electronically at the time the appointment is made.

When must written notice be provided by mail?

 If the patient refuses electronic communications, written notice must 
be sent by first-class mail at the time the appointment is made.
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Facility Fee Right-to-Know Act

Patient Acknowledgment of Receipt

 Before services are provided on the date of the appointment, the 
patient must acknowledge in writing (using the same or similar 
format specified in the Act) that the facility fee notice was provided 
at the time the appointment was made.
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Notice Required to Collect Facility Fees

 A hospital may not charge, bill, or attempt to collect an outpatient 
facility fee unless the patient was given notice in accordance with this 
Act.

|58gejlaw.com
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Facility Fee Right-to-Know Act

Potential Consequences of Noncompliance

 A violation may result in consumer complaints to HSCRC and HEAU of 
the Attorney General’s Office.
 When investigating consumer complaints regarding a failure to give notice, 

HSCRC will consider if there were any “circumstances beyond the hospital’s 
control.”
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Facility Fee Right-to-Know Act

Potential Consequences of Noncompliance

 Violation of the Maryland Consumer Debt Protection Act and/or the 
Maryland Consumer Protection Act.
 Both Statutes provide a private cause of action.

 Maryland Consumer Protection Act provides for reasonable attorneys’ fees 
and costs, which may incentivize class actions.

 Maryland Consumer Debt Protection Act provides for recovery of damages 
proximately caused by the violation.
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