
1

Religious Discrimination in the 

Workplace

Michael L. Foreman

Director, Civil Rights Appellate Clinic

Penn State Law 

mlf25@psu.edu

814-865-3832

ALL BETS ARE OFF!

Title VII

◼ Title VII prohibits employers (private and governmental) that 
employ 15 or more employees from engaging in discrimination, 

harassment, or retaliation because of religion. 

◼ Covered Employers must provide a reasonable 
accommodation of an employee’s sincerely held religious 

beliefs and practices—unless the employer can demonstrate 
that it is unable to do so without undue hardship on the 

conduct of the employer’s business. 

◼ See generally 42 U.S.C. § 2000e-2

mailto:mlf25@psu.edu
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What is 

‘Religion’?

Picture from American Civil Liberties 
Union at https://tinyurl.com/35rumxcb

Basis for 

modern 

interpretation:

United States v. 

Seeger, 380 

U.S. 163 (1965); 

Welsh v. United 

States, 398 U.S. 

333 (1970).

Claims of conscientious objectors under §
6(j) of the Universal Military Training and 
Service Act

The Court held that the test for whether 
beliefs are religious in nature is whether: 

“A sincere and meaningful belief 

which occupies in the life of its 
possessor a place parallel to that filled 
by the God.” 

“The Court made it clear that these sincere 
and meaningful beliefs . . . Need not be 
confined in either source or content to 
traditional or parochial concepts of 
religion . . . and that ‘intensely personal’ 
convictions which some might find 
‘incomprehensible’ or ‘incorrect’ come within 

the meaning of ‘religious belief’”

Religion includes…

◼ “[A]ll aspects of religious observance and practice, as well as 
belief, unless an employer demonstrates that he is unable to 

reasonably accommodate to an employee’s or prospective 
employee’s religious observance or practice without undue 

hardship on the conduct of the employer’s business.”

◼ 42 U.S.C. § 2000e-2(a)(1), (j).
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What is Religion

Religion includes moral or ethical beliefs that occupy the role of 
religion in the individual’s life. 

Purely secular belief derived from economic, political and social 

ideology do not qualify. 

EEOC Guidance
◼ “In most cases whether or not a practice or belief is religious 

is not at issue. However in those cases in which the issue 

does exist, the Commission will define religious 
practices to include moral or ethical beliefs as to what 

is right and wrong which are sincerely held with the 
strength of traditional religious views.”

◼ See United States v. Seeger , 380 U.S. 163 (1965) and 

Welsh v. United States , 398 U.S. 333 (1970).”

◼ “The Commission has consistently applied this standard in its 
decisions. The fact that no religious group espouses such 

beliefs or the fact that the religious group to which the 
individual professes to belong may not accept such belief will 
not determine whether the belief is a religious belief of the 

employee or prospective employee.”

◼ 29 C.F.R. § 1605.1

But Not Everything

At some point, these individual beliefs may become so “interesting” 
as to take them outside of the pale of what a court will recognize as 

a religious belief

◼ Cozy Kitty Cat Food (Brown v. Pena, 441 F.Supp. 1382 (S.D. Fla. 
1977), aff'd, 589 F.2d 1113 (5th Cir. 1979))

◼ Nuclearism (United States v. Allen, 760 F.2d 447 (2d Cir. 1985))

◼ Marijuana Smokers Sect (United States v. Meyers, 906 F.Supp. 

1494 (D. Wyo. 1995), aff'd, 95 F.3d 1475 (10th Cir. 1996)

◼ **Onionhead & Harvassing Happiness  (Equal Opportunity 
Employment Comm'n v. United Health Programs of Am., Inc., 

213 F.Supp.3d 377 (E.D.N.Y. 2016))
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But Beware

Non-religion is also protected, making it 

illegal to discriminate against agnostics and 

atheists because of their beliefs. 

Some Key Takeaways

• Employees do not need to belong to an organized religion to be 
exempt from vaccination.

• Employers can ask employees to explain their religious beliefs in 
order to assess whether to approve a religious exemption.

• Employers cannot require a clergy letter in order to consider an 

exemption request.

• Both theistic and non-theistic beliefs can qualify as religious.

• Have a religious exemption form in place for employees to 
complete.

If the beliefs qualify as religious, then 
what?

• Consider reasonable accommodation.

▪ Let the science and the dictates of the particular workplace 
and the particular employee situation guide you.

o Is a mask a reasonable accommodation?

o Is remote work a reasonable accommodation?

o Is a transfer into an open position where the employee 

does not work in close proximity to others a reasonable 
accommodation?

o Is a leave of absence a reasonable accommodation?
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The Duty to Accommodate

Ansonia Board of Education v. Philbrook

479 U.S. 60 (1986)

Duty to Accommodate

◼ Once an employer proposes or implements an accommodation 
that is itself a reasonable one, that is the end of the analysis. 

◼ “the extent of undue hardship  … is at issue only where the 

employer claims it is unable to offer any reasonable 
accommodation without such hardship.” 

What is Undue Hardship? 

Trans World Airlines, Inc. v. Hardison

432 U.S. 63 (1977)
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An Undue Hardship?

An accommodation would pose an undue hardship if it would cause 

more than de minimis costs on the operation of the business. 

Keep In Mind this is Different than The ADA Standard.

Relevant Factors May Include

◼ Type of workplace

◼ Nature of employee’s duties

◼ Identifiable cost of accommodation in relation to the size and 

operating costs of employer

◼ Number of employees who will need a particular accommodation 

Other Considerations
• Staffing challenges if the vaccine is mandated.

• Staffing issues if the vaccine is not mandated.

• Collective Bargaining Agreements.

• Pandemic-related financial challenges.

• Employee morale.

• The obligation to maintain a safe workplace.
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But What About Neutral Policies

An employer is entitled to have a neutral policy like a no  headwear 
policy. But if an applicant requires an accommodation it is no 

response that the failure to hire was due to an otherwise neutral 
policy. Title VII requires otherwise neutral policies to give way to 

accommodation.

BUT THINGS MAY/WILL CHANGE

◼ Patterson v. Walgreen Co., (18-349)

◼ Whether the portion of TWA v. Hardison opinion 
that “undue hardship” simply means something 
more than a “de minimis cost” should be 
disavowed or overruled.

Justice Alito joined by Justices Thomas and 

Gorsuch concurring in denial of certiorari 

◼ “I agree in the end that this case does not 
present  a good vehicle for revisiting 
Hardison. I therefore concur in the denial 
of certiorari, but I reiterate that review of 
the Hardison issue should be undertaken 
when a petition in an appropriate case 
comes before us.”
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Small v. Memphis Light, Gas & Water, 19-
1388

◼ Whether Trans World Airlines Inc. v. Hardison, which stated 
that employers suffer an “undue hardship” in accommodating an 

employee’s religious exercise whenever doing so would require 
them “to bear more than a de minimis cost,” misinterprets 42 
U.S.C. § 2000e(j) … and should be overruled.

Justice Gorsuch with Justice Alito in 

dissent from denial of certiorari

◼ Hardison “dramatically revised – really undid –
Title VII’s undue hardship test”…”the de minimis 

cost test cannot be reconciled with the ‘plain 

words’ of Title VII, defies ‘simple English usage,’ 

and ‘effectively nullif[ies]’ the statute’s promise” 

(quoting J. Marshall’s dissent in Hardison). . .”The 

only mistake here is of the Court’s own making—
and it is past time for the Court to correct it.”

Dalberiste v. GLE Associates, Inc., 19-1461

◼ Whether the Court should reconsider Hardison and set a proper 
legal standard for determining what constitutes an "undue 

hardship" under Title VII, 42 U.S.C. 2000e(i)? 

https://www.scotusblog.com/case-files/cases/small-v-memphis-light-gas-water/
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-1388.html
https://casetext.com/case/trans-world-airlines-inc-v-hardison
https://casetext.com/statute/united-states-code/title-42-the-public-health-and-welfare/chapter-21-civil-rights/subchapter-vi-equal-employment-opportunities/section-2000e-definitions
https://www.scotusblog.com/case-files/cases/dalberiste-v-gle-associates-inc/
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-1461.html
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Religious Exemptions
◼ Religion as a BFOQ

◼ Section 702 – exempts all religious corporations associations, and 

societies from the prohibition against religious discrimination.

◼ Section 703 (e)(2) – permits religious discrimination by schools, colleges, 

universities, and other educational institutions operated by a particular 

religion  if the curriculum is directed toward the propagation of a particular 

religion

More On Exemptions

◼ Religious orgs may give employment preference to members of 
their own religion

◼ Exception applies only to those institutions whose “purpose and 

character are primarily religious

◼ The exception does not allow religious orgs otherwise to 
discriminate on the basis of race, color, national origin, sex, age, 

or disability

◼ It does permit religious employers to discriminate based upon 

non adherence to the tenets of the religion

Lessons Learned in the Flu Vaccine 
Trenches

✓ Create an exemption policy and process.

✓ Identify who will decide exemption requests.

✓ Educate the decisionmakers as to what process to 
use.

✓ Roll out the process to employees.

✓ Make decisions and convey them to employees.

✓ Special Thanks to  Andrea Kirshenbaum of Post & Schell for the 
use of some of her slides.
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Lessons Learned in the Flu Vaccine 
Trenches

Employers putting in place a COVID-19 
vaccine protocol need look no further 

than to case law and guidance developed 
over the past several years following the 

decision by many healthcare providers 
who put in place mandatory flu vaccine 

protocols for their employees (with 
exemptions available for religion and 

disability).

Third Circuit Flu Vaccination Case –
877 F.3d 487 (3d Cir. 2017)

• In 2012, the Hospital began 
requiring employee flu vaccinations.

• Employees seeking exemption 
needed to fill out a form.

• A Psychiatric Crisis Intake Worker
since 1994 submitted requests for 
exemption in 2012 and 2013 
outlining his “sincerely held beliefs” 
regarding the harmfulness of 
vaccines.

• The Hospital approved the 
exemption requests in both years.

Third Circuit Flu Vaccination Case –

877 F.3d 487 (3d Cir. 2017)

• In 2014, after evaluating his request and 
detailed essay setting out his religious beliefs, 
the Hospital denied Employee’s request, citing 
changes in its standards for exemption.

• The Hospital requested a letter from a 
clergyperson supporting Employee’s requested 
exemption which he was not able to provide 
because he did not belong to any religious 
organization.

• He was subsequently terminated and filed suit 
alleging religious discrimination and failure to 
accommodate his religion (as well as wrongful 
termination in violation of public policy).
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Third Circuit Flu Vaccination Case –
877 F.3d 487 (3d Cir. 2017)

• The Hospital’s Motion to Dismiss was granted 
by the District Court and the employee 

appealed to the Court of Appeals for the Third 
Circuit (Pa., NJ).

• The Court of Appeals examined whether the 
employee’s beliefs as set out in his Complaint 
and the exemption form and essay he 

submitted to the Hospital were because of his 
religion under Title VII.

Third Circuit Flu Vaccination Case 
• The Third Circuit set out a 3-part test to 

determine whether the alleged beliefs 

are religious and therefore protected by 
Title VII:

1. A religion addresses fundamental 

and ultimate questions having to 
do with deep and imponderable 

matters.

2. A religion is comprehensive in 
nature; it consists of a belief system 

as opposed to an isolated teaching.

3. A religion often can be recognized by 
the presence of certain formal and 

external signs.

Third Circuit Flu Vaccination Case 
1. His beliefs did not address fundamental and ultimate questions having to 

do with deep and imponderable matters:
▪ “Generally he simply worries about the health effects of the 

flu vaccine, disbelieves the scientifically accepted view that it 
is harmless to most people, and wishes to avoid the vaccine.”

2. His beliefs were not comprehensive in nature:
▪ He applies one general moral commandment “one should not 

harm their [sic] own body” which is an “isolated moral 
teaching” and “not a comprehensive system of beliefs about 
fundamental or ultimate matters.”

3. There were no formal or external signs:
▪ His views were not manifested in signs such as “formal 

services, ceremonial functions, the existence of clergy, 
structure and organization, efforts at propagation, 
observation of holidays and other similar manifestations 
associated with the traditional religions.”
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Third Circuit Flu Vaccination Case 

• Certain anti-vaccination beliefs are not religious.

• However, if anti-vaccination beliefs are a part of a broader 

religious faith, they are protected.

▪ Example given - Christian Scientists who “regularly qualify for 
exemptions from vaccination requirements.”

• Religious beliefs can be demonstrated in various ways.

Fourth Circuit Prisoner Rights Case—

Harrison v. Watts, 609 F.Supp.2d 561 

(E.D. Va. 2009) 

aff'd, 350 Fed.Appx. 835 (4th Cir. 2009)

◼ Plaintiff alleged he was a sincere member of the Nation of Gods 
and Earths (NOGE), aka “Five Percenters”

◼ Plaintiff characterized NOGE as a way of life and emphasized 

it was not a religion, although it was a culture that holds many 
of the same values principles and mores of a religion

Harrison v. Watts (4th Cir. 2009)

◼ “[T]o merit protection under the Free Exercise Clause of the First 
Amendment, a plaintiff must allege facts sufficient to satisfy two 

threshold criteria.  First, a plaintiff must allege that his belief or 
beliefs are sincerely held.”

◼ “Second, a plaintiff must also allege that his claims are rooted in 

“religious” and not “purely secular” philosophical concerns.”
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Harrison v. Watts (4th Cir. 2009)

◼ Only religious beliefs warrant free exercise protection under the 
First Amendment, and the Supreme Court has determined that a 

religion, which is entitled to such protection, is distinct from a 
“way of life,” which receives no such protection, even if inspired 

by a “virtuous and admirable” philosophy.

◼ “To be recognized as religious, sincerely held beliefs 
need not be (i) “acceptable, logical, consistent, or 

comprehensive to others;”3 (ii) based on the existence 
of a supreme being or beings;4 or (iii) based in or on a 

mainstream faith”

COVID-19 Vaccinations:  EEO 

Overview
• K.1.  Under the ADA, Title VII, and other federal employment 

nondiscrimination laws, may an employer require all employees physically 
entering the workplace to be vaccinated for COVID-19?    (10/13/21)

▪ The federal EEO laws do not prevent an employer from requiring all 
employees physically entering the workplace to be fully vaccinated for 
COVID-19, subject to the reasonable accommodation provisions of Title 
VII and the ADA and other EEO considerations discussed below. 

▪ In some circumstances, Title VII and the ADA require an employer to 
provide reasonable accommodations for employees who, because of a 
disability or a sincerely held religious belief, practice, or observance, do 
not get vaccinated against COVID-19, unless providing an accommodation 
would pose an undue hardship on the operation of the employer’s 
business.  The analysis for undue hardship depends on whether the 
accommodation is for a disability (including pregnancy-related conditions 
that constitute a disability) (see K.6) or for religion 
(see K.12). 

COVID-19 Vaccinations:  EEO 

Overview
• K.6.  Under the ADA, if an employer requires COVID-19 vaccinations for 

employees physically entering the workplace, how should an employee 
who does not get a COVID-19 vaccination because of a disability inform 
the employer, and what should the employer do? (in relevant part)  
(12/16/20, updated 5/28/21)

▪ Employee should request an accommodation and employee and employer should engage 
in the interactive process

▪ Suggests consulting the Job Accommodation Network (JAN) as a resource for different 
types of accommodations

▪ Employers “also may consult” applicable OSHA COVID-19 resources

▪ “Even if there is no reasonable accommodation that will allow the unvaccinated employee 
to be physically present to perform his or her current job without posing a direct threat, 
the employer must consider if telework is an option for that particular job as an 
accommodation and, as a last resort, whether reassignment to another 
position is possible.” (emphasis added).
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COVID-19 Vaccinations:  EEO Overview

K.12. Under Title VII, how should an employer respond to an employee who 

communicates that he or she is unable to be vaccinated for COVID-19 (or provide 

documentation or other confirmation of vaccination) because of a sincerely held 
religious belief, practice, or observance? (in relevant part) (12/16/20, updated 5/28/21)

“EEOC guidance explains that the definition of religion is broad and protects beliefs, practices, and 
observances with which the employer may be unfamiliar.”

“Therefore, the employer should ordinarily assume that an employee’s request for religious 
accommodation is based on a sincerely held religious belief, practice, or observance.” 

“However, if an employee requests a religious accommodation, and an employer is aware of facts 
that provide an objective basis for questioning either the religious nature or the sincerity of a 
particular belief, practice, or observance, the employer would be justified in requesting additional 
supporting information.” 

“Under Title VII, an employer should thoroughly consider all possible reasonable accommodations, 
including telework and reassignment.”

For suggestions, look at K.6.

K.12. Under Title VII, how should an employer respond to an employee 
who communicates that he or she is unable to be vaccinated for COVID-
19 (or provide documentation or other confirmation of vaccination) 
because of a sincerely held religious belief, practice, or observance? (in 
relevant part) (12/16/20, updated 5/28/21)

Under Title VII, courts define “undue hardship” as having more than minimal 
cost or burden on the employer. This is an easier standard for employers to 
meet than the ADA’s undue hardship standard, which applies to requests for 

accommodations due to a disability.

Considerations relevant to undue hardship can include, among other things, 
the proportion of employees in the workplace who already are partially or 
fully vaccinated against COVID-19 and the extent of employee contact with 
non-employees, whose vaccination status could be unknown or who may be 
ineligible for the vaccine.

Ultimately, if an employee cannot be accommodated, employers should 
determine if any other rights apply under the EEO laws or other federal, 

state, and local authorities before taking adverse employment 
action against an unvaccinated employee.

• L.2. Does an employer have to accept an employee’s assertion of a religious 
objection to a COVID-19 vaccination at face value? May the employer ask for 
additional information? (in relevant part) (10/25/21)

▪ The employee’s sincerity in holding a religious belief is “largely a matter of individual 
credibility.” Factors that – either alone or in combination – might undermine an 
employee’s credibility include: whether the employee has acted in a manner 
inconsistent with the professed belief (although employees need not be 
scrupulous in their observance); whether the accommodation sought is a particularly 
desirable benefit that is likely to be sought for nonreligious reasons; whether the 
timing of the request renders it suspect (e.g., it follows an earlier request by the 
employee for the same benefit for secular reasons); and whether the employer 
otherwise has reason to believe the accommodation is not sought for 
religious reasons.

▪ The employer may ask for an explanation of how the employee’s religious belief 
conflicts with the employer’s COVID-19 vaccination requirement. Although prior 
inconsistent conduct is relevant to the question of sincerity, an individual’s 
beliefs – or degree of adherence – may change over time and, therefore, an 
employee’s newly adopted or inconsistently observed practices may 
nevertheless be sincerely held. An employer should not assume that an 
employee is insincere simply because some of the employee’s practices deviate from 
the commonly followed tenets of the employee’s religion, or because the employee 
adheres to some common practices but not others. No one factor or consideration is 
determinative, and employers should evaluate religious objections on an individual 
basis.
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• L.3. How does an employer show that it would be an “undue 
hardship” to accommodate an employee’s request for religious 
accommodation? (in relevant part) (10/25/21)

▪ Courts have found Title VII undue hardship where, for example, the 
religious accommodation would impair workplace safety, diminish 
efficiency in other jobs, or cause coworkers to carry the accommodated 
employee’s share of potentially hazardous or burdensome work.

▪ An employer will need to assess undue hardship by considering the 
particular facts of each situation and will need to demonstrate how 
much cost or disruption the employee’s proposed accommodation would 
involve. An employer cannot rely on speculative hardships when 
faced with an employee’s religious objection but, rather, should rely 
on objective information. Certain common and relevant considerations 
during the COVID-19 pandemic include, for example, whether the 
employee requesting a religious accommodation to a COVID-19 vaccination 
requirement works outdoors or indoors, works in a solitary or group work 
setting, or has close contact with other employees or members of 

the public (especially medically vulnerable individuals). Another 
relevant consideration is the number of employees who are seeking a 
similar accommodation (i.e., the cumulative cost or burden on the 
employer).

• L.4. If an employer grants some employees a religious 
accommodation from a COVID-19 vaccination requirement because 
of sincerely held religious beliefs, does it have to grant the 
requests of all employees who seek an accommodation because of 
sincerely held religious beliefs? (10/25/21)

▪ No. The determination of whether a particular proposed accommodation 
imposes an undue hardship on the conduct of the employer’s business 
depends on its specific factual context. When an employer is 
assessing whether exempting an employee from getting a vaccination 
would impair workplace safety, it may consider, for example, the type 
of workplace, the nature of the employee’s duties, the number of 
employees who are fully vaccinated, how many employees and 
nonemployees physically enter the workplace, and the number 
of employees who will in fact need a particular 
accommodation. A mere assumption that many more employees might 
seek a religious accommodation to the vaccination requirement in the 
future is not evidence of undue hardship, but the employer may take into 
account the cumulative cost or burden of granting accommodations to 
other employees. 

The First Amendment 
Special thanks to Anne Noel Occhialino, EEOC  Appellate Counsel for the use of some 

of her slides.
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Ministerial Exception

Applies only to employees who perform essentially religious 
functions, namely those whose primary duties consist of engaging 

in church governance, supervising a religious order or conducting 
religious ritual, worship, or instruction. 

Hosanna-Tabor Evangelical Lutheran

Church & School v. EEOC,

561 U.S. 171 (2012)

The Supreme Court recognized this exception based upon both the 

free exercise and entanglement clauses of the First Amendment

◼ Our Lady of Guadalupe School v. Morrisey-Berru, 140 S. Ct. 2049 
(2020) (whether the First Amendment permits courts to 

intervene in employment disputes involving teachers at religious 
schools who are entrusted with the responsibility of instructing 

their students in the faith.)

◼ St. James School v. Biel, 140 S. Ct. 2049 (2020) (Whether the First 
Amendment’s religion clauses prevent civil courts from 

adjudicating employment-discrimination claims brought by an 
employee against her religious employer, when the employee 
carried out important religious functions.)

Ministerial Exception
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◼ Held: “When a school with a religious mission entrusts 
a teacher with the responsibility of educating and 
forming students in the faith, judicial intervention into 
disputes between the school and the teacher 
threatens the school’s independence in a way that the 
First Amendment does not allow.”

The Religious 
Freedom  

Restoration Act 
&  Employment  
Discrimination

When and why was the 
Religious Freedom  

Restoration Act (RFRA)
passed?

• Sherbert and Yoder had been the standard

• Employment Division, Department of Human Resources
of  Oregon v. Smith, 494 872 (1990)

• No First Amendment violation when state denied 
unemployment  benefits to members of Native American 
Church fired for ingesting  peyote

• Neutral, generally applicable laws may be applied even 
without a  compelling governmental interest

• RFRA enacted in 1993
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What does RFRA say?
42 U.S.C.§ 2000bb-1

• “Government shall not substantially burden a person’s  
exercise of religion even if the burden results from a rule of  
general applicability, except” where

• the government “demonstrates that application of the burden  
to the person” furthers “a compelling governmental interest”  
and “is the least restrictive means of furthering that  compelling 
governmental interest.”

RFRA can be either . 

. .

42 U.S.C. 2000bb-1

• (c) – “A person whose religious exercise has been burdened in  
violation of this section may assert that violation as a claim  or 
defense in a judicial proceeding . . . .”

• So, either a claim, or a defense to government action
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Unpack RFRA

• Religious claimant 
(employer) must show:

• Religious exercise

• Substantially burden

• Then government must  
show:

• Compelling interest

• Least restrictive means

Does RFRA apply to Title VII?
Does it ever provide a valid

defense?

What did Congress think?

• From the House Judiciary Committee Report on H.R. 1308:  
“Nothing in this bill shall be construed as affecting Title VII  of 
the Civil Rights Act of 1964.” H.R. Rep. No. 103-88, at 9  
(1993).
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Do we care what Congress thought?

Text, Text, Text!

Has the Supreme Court said if RFRA 
applies, or how it applies?
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No. Hasn’t

decided.
• But it had a few things to say in

Bostock v. Clayton County, 140 S. Ct.
1731  (2020)

• Remember: Bostock was 3-in-1.

• Included EEOC v. R.G. & G.R. Harris Funeral 
Homes,  Inc., where the employer had raised a RFRA
defense.

What did the Supreme Court say in
Bostock

about religious defenses?
• We are deeply concerned with preserving the promise of the free 

exercise of  religion enshrined in our Constitution. . . . But worries 
about how Title VII may  intersect with religious liberties are 
nothing new.”

• Justice Gorsuch mentions a few:

• § 2000e-1(a) excepts religious organizations

•Ministerial exception

RFRA

• “And Congress has gone a step further yet in the [RFRA] . . . 
codified at 42 U.S.C. § 2000bb et seq. That statute prohibits the 
federal government from  substantially burdening a person’s 
exercise of religion unless it demonstrates  that doing so both 
furthers a compelling governmental interest and represents  the 
least restrictive means of furthering that interest. § 2000bb–1.

• Because RFRA operates as  kind of super statute, displacing the 
normal  operation of other federal laws,it might supersede Title VII’s 
commands in appropriate cases. . See § 2000bb–3. But how these 
doctrines protecting religious  liberty interact with Title VII are 
questions for future cases . . . .”

Bostock v. Clayton Cty., Georgia, 140 S. Ct. 1731, 1754 (2020)
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Super

Statute!

This Photo by Unknown Author is licensed under CC BY-SA-NC

Hmmmm. So is RFRA a defense?

Questions . . .

• Is RFRA a defense only when the federal government files  
suit against an employer, or also when a private party sues?

• Does complying with Title VII (or other discrimination laws)
ever “substantially burden” the “exercise of religion”?

• If so, would there always be a “compelling interest” whose
“least restrictive means” would be enforcing an employee’s
rights (defeating a RFRA defense)?

http://www.bcdb.com/cartoons/Hanna-Barbera_Studios/S/Super_Friends/
https://creativecommons.org/licenses/by-nc-sa/3.0/
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Is RFRA a defense to a government suit,  
only, or also when a private party sues?

• Only when the government sues:

• Sixth Circuit: General Conference Corp. of Seventh-Day Adventists v.

McGill, 617 F.3d 402 (6th Cir. 2010) (“The text of the statute makes quite

clear that Congress intended RFRA to apply only to suits in which the  
government is a party.”)

• Seventh and Ninth Circuits have held the same
• Listecki v. Off. Comm. of Unsecured Creditors, 780 F.3d 731 (7th Cir.

2015) (The plain language is clear that RFRA only applies when the  
government is a party.”)

• Sutton v. Providence St. Joseph Med. Ctr., 192 F.3d 826 (9th Cir.1999)

Round I to Title VII?!

Time will tell . . . .
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Other RFRA cases/Title VII

• Mathis v. Christian Heating & Air Conditioning, 158 F. Supp.  
3d 317 (E.D. Pa. 2016)

• No RFRA defense to Title VII religious discrimination claim; 
only a  defense where government is a party (strikes
defense)

• Redhead v. Conference of Seventh-Day Adventists, 440
F.  Supp. 2d 211 (E.D.N.Y. 2006)

• No RFRA defense to Title VII claim where teacher was 
fired for  being unmarried and pregnant (denies SJ)

Billard v. Charlotte 
Catholic High  School, No. 

17-00011 (W.D.N.C.)

• Catholic school sought to fire substitute drama teacher  
because he supports gay marriage (plaintiff says because he  
is gay and intended to marry)

• Court says yes, this = sex discrimination

• Court rejects religious organizations RFRA and ministerial 
exception.

• “This Court holds that RFRA does not apply to suits 
between  purely private parties.”

Doev. CatholicRelief Services,  
No. 20-1815 (D. Md.)

• Plaintiff has a same-sex spouse

• Employer denies health insurance to

spouse

• Title VII and state law claims

• Employer says it will raise a RFRA

defense
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EEOC’s Compliance Manual 
on “interaction  of Title VII 
with the First Amendment 

and  [RFRA]”

• Compliance Manual www.eeoc.gov/laws/guidance/section-12-
religious-discrimination

• Section 12-I-C-3

• “evolving area of the law”; “not within the scope of this  
document to define the parameters of . . . RFRA”

• EEOC investigators “must take great care” and may need OLC  
guidance, and “on occasion” to consult DOJ’s OLC

What else does EEOC’s Religious  
Guidance say here?

• “a private sector employer or a religious organization might  
argue that its rights under . . . RFRA, would be violated if it  is 
compelled by Title VII to grant a particular  accommodation or 
otherwise refrain from enforcing an  employment policy”—cites 
FN 117

No slam dunks for Title VII.

http://www.eeoc.gov/laws/guidance/section-12-
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Compliance Manual 12-I-C-3

• “some government employees raise claims under . . . RFRA  
parallel to their Title VII accommodation claims; to date,  
appellate courts have uniformly held that Title VII preempts  
federal employees from bringing RFRA claims against their  
agency employer” – cites FN 121

• Harrell v. Donahue, 638 F.3d 975, 984 (8th Cir. 2011)  
(holding RFRA claims alleging religious discrimination in  
federal employer are barred because ‘Title VII provides the  
exclusive remedy for [] claims of religious discrimination”)

RFRA as amended by RLUIPA

◼ “An Act to protect the free exercise of religion and  to restore the compelling interest 
test as set forth in Sherbert v. Verner, 374 U.S. 398 (1963) and Wisconsin v. Yoder, 
406 U.S. 205 (1972).” 

◼ RLUIPA amended RFRA's definition of the “exercise of religion.” 

◼ See Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 696 (2014) (“In RLUIPA, in 
an obvious effort to effect a complete separation from First Amendment case law, 
Congress deleted the reference to the First Amendment and defined the 
‘exercise of religion’ to include ‘any exercise of religion, whether or not 
compelled by, or central to, a system of religious belief.’ § 2000cc–5(7)(A). 
And Congress mandated that this concept ‘be construed in favor of a broad 
protection of religious exercise, to the maximum extent permitted by the 
terms of this chapter and the Constitution.’ § 2000cc–3(g)).


