
private industry, small and large law firms, and the pro bono 
community.   The additional professionals that we will be 
collaborating with include Certified Public Accountants, 
Certified Financial Planners, Bankers, and other Financial 
Professionals. Working with and learning from these profes-
sionals with different skill sets will make members more 
dynamic advisors. 
Due to the pandemic, most of the Tax Section's events will 
likely be virtual, at least through the first Quarter of 2021.  
We are in the process of planning these exciting and infor-
mative virtual events.   If you are already volunteering your 
time to the Tax Section - Thank you.  If you would like to 
get more involved or would like to share ideas, feel free to 
let me know.  I look forward to a fun and productive year!

I am extremely honored and pleased to serve as the Chair 
of The Tax Section of the Maryland State Bar Association 
for the 2020-2021 term.  Our Tax Section expects a busy 
and exciting year, especially considering the potential for a 
dramatically altered political climate.  With many possible 
changes to the Income Tax Code and Estate Tax Code on 
the forefront of everyone's minds, we will be working to 
provide numerous tax CLE events to update everyone on any 
proposed changes in the law.

Against the backdrop of the global pandemic, this year pres-
ents an especially challenging time to be a leader of the Tax 
Section of the Bar Association.  Whether you like it or not, 
things in the business and legal communities have changed.  
We must adapt and embrace the changes in order to thrive in 
this new world.  Arguably, the pandemic has created a situ-
ation where we have fast-forwarded ahead at least a decade 
in terms of remote working capabilities and employing 
technology in the workforce.   Embracing these changes will 
allow us all to take advantage of the opportunities and more 
efficiently practice law going forward.

This year my initiative is bringing together members of the 
tax bar with other financial professionals.  The tax bar itself 
is already a very diverse group of attorneys with experi-
ence in state and local government, the federal government, 
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Alterman v. Commissioner
An example of poor record keeping occurred in the Alterman 
case.1 In, Laurel Alterman and William A. Gibson (collec-
tively known as “Alterman”), filed joint income tax returns for 
2010 and 2011. On March 13, 2014, the IRS issued a notice of 
deficiency to Alterman. The notice of deficiency adjusted the 
income of a Colorado medical-marijuana business owned by 
Alterman, including Schedule C deductions.

Alterman, acting lawfully under Colorado law, opened a 
medical cannabis retail store under the business name of 
“Altermeds.” The dispensary sold smokable cannabis, either 
as pre-rolled marijuana cigarettes (i.e., joints) or as dried 
marijuana buds. It also sold marijuana in edible form, such as 
brownies and cakes, and orally consumed tinctures.

During 2010 and 2011, the dispensary also sold products that 
contained no cannabis, such as pipes, papers, and other items 
used to consume cannabis (non-cannabis merchandise). Alter-
meds acquired these items from third-party sellers. Alterman 
shared the management responsibilities for the dispensary 
with her son. Alterman was responsible recordkeeping and 
finances, such as making bank deposits, paying for merchan-
dise, and paying expenses. Altermeds, LLC purchased can-
nabis merchandise from third-party sellers. 

Neither Altermeds, LLC employees nor Alterman recorded 
the hours worked by employees at the grow site versus the 
dispensary. Given the lack of information in the record, the 
Tax Court could not determine what part of the payments 
treated by Altermeds, LLC, as employee wages was paid for 
work performed at the grow site versus the dispensary. The 
record did not reveal whether the receipts for purchases of 
merchandise given by Alterman to the IRS were receipts for 
non-cannabis merchandise or cannabis merchandise, or both.

Alterman provided a general ledger for the purchase of can-
nabis and non-cannabis products. Purchases were categorized 
as either: Smokable, for cannabis buds and pre-rolled joints; 

1 Alterman v. Commissioner, T.C. Memo 2018-83.

Medical Cannabis Businesses Operations: How 
Can Business Owners Navigate the Tax and 

Banking Law Minefields?*
By Adam L. Abrahams, Esq.**

*This is the second of a three-part article. It has been edited from its original 
version that was published in Bloomberg Tax on February 4, 2019.

** Adam L. Abrahams is a Principal of Meyers Hurvitz Abrahams LLC.  
© Meyers Hurvitz Abrahams LLC.

edible, for food items, tinctures, and other infused items; 
non-cannabis, for papers and other paraphernalia; and a 
fourth grouping mysteriously labeled “Meds-C” (undefined 
merchandise). It was unclear as to whether these amounts 
were aggregated. The general ledger did not reflect the dollar 
amount of each particular transaction. According to the gross 
receipts in the 2010 general ledger, Altermeds, LLC derived 
86.5% of its gross receipts from cannabis, 8.6 % from edible 
merchandise, 1.4% from non-cannabis, and 3.6% from the 
undefined items. Alterman purchased some edible cannabis 
using cash from unknown sources. Alterman also used a Visa 
card to pay expenses.2
 
Alterman documented the physical inventory but did not show 
how such costs were assigned to units (i.e. cannabis or non-
cannabis items).

Alterman conceded that the company trafficked in controlled 
substances but also contended that the company had a separate 
line of business of selling non-cannabis merchandise. The 
Tax Court, in rejecting Alterman’s separate line of business 
argument, noted that the company derived all its revenue from 
cannabis merchandise and the non-cannabis products that 
complemented the cannabis merchandise such as pipes and 
other cannabis paraphernalia. The Court held that under such 
circumstances, Alterman had only one unitary business – sell-
ing cannabis.3

Besides cannabis paraphernalia, Alterman testified that the 
dispensary also sold hats and T-shirts with the name and busi-
ness logo of Altermeds, LLC, magazines about marijuana, and 
chicken soup. No documentary evidence corroborated the ex-
istence or extent of these sales, however. On a preponderance 
of evidence, the Tax Court found that no such items were sold. 

2 Alterman provide incomplete statements to the IRS. The Tax Court 
noted that it was likely that Alterman’s CPAs aggregated into single 
sums and transferred to the general ledger.

3 Id. citing Canna Care, Inc. v. Commissioner, T.C. Memo 2015-206 at 
12, aff’d 694 F. App’x 570 (9th Cir. 2017).

(continued on Page 6)



TAX TALK  •  3Winter 2020

A successful offer in compromise (OIC) allows a taxpayer to 
settle unpaid tax accounts for less than the full amount owed. 
However, if an OIC is ultimately granted, a taxpayer also 
agrees to certain terms and conditions going forward in order 
not to default the OIC. Interestingly, in a recent case, Moore 
v. Commissioner,1 clarified that even where the taxpayer has 
clearly failed to hold up his end of the bargain, the Internal 
Revenue Service’s (IRS) failure to allow the taxpayer to cure 
the defects is an abuse of discretion. Specifically, the court 
ruled that the IRS must send a default letter before terminating 
an OIC.

Background
In 2003 and 2004, Taxpayer served as president and chief 
executive officer of a company (C). During that time, Tax-
payer neglected to pay employment and trust fund taxes for 
multiple periods. The investigation of these unpaid taxes 
confirmed that Taxpayer had signatory authority over the com-
pany bank accounts and was a “responsible officer” liable for 
the payment of these taxes. Subsequently, in 2004 and 2006, 
the IRS assessed trust fund recovery penalties (TFRP) against 
Taxpayer.

In 2008, Taxpayer submitted Form 656, Offer in Compromise, 
based on doubt as to collectability of the TFRP liabilities 
accrued for C and another company. In 2010, the OIC was 
amended to address only those liabilities at issue for C.

Both the original and amended OICs were signed by Taxpay-
er, affirming that he would comply with all Internal Revenue 
Code (IRC) provisions pertaining to filing his individual 
returns and paying his corresponding taxes for 5 years, or 
until the offer amount is fully paid (whichever was longer). 
Additionally, Taxpayer affirmed that failing to meet any of the 
OIC terms and conditions would result in default on the offer, 
and the IRS could begin collection activities.

In 2010, the IRS accepted Taxpayer’s OIC, reminding Tax-
payer of the terms and conditions that Taxpayer would need to 
comply with to prevent default. 

Subsequently, Taxpayer and his wife filed a late return for 
2010 and were late paying their 2010 and 2012 tax liabilities. 
In 2014, the Brookhaven Appeals Office sent letters to Tax-
payer and Taxpayer’s representative, stating that the OIC was 
terminated and the TFRP liabilities (less payments already 
received) were reinstated. Significantly, the administrative 

1 T. C. Memo 2019- 129 (Sept. 30, 2019).

By Eli Noff, Esq., Partner, and Mary F. Lundstedt, Esq., Associate

(continued on Page 10)

IRS Must Provide Taxpayer a Chance to Cure Offer 
in Compromise Default

record lacked any “written communication addressed to peti-
tioner informing him of a default in the OIC, requesting that 
he contact respondent, or setting a January 2, 2014, deadline 
to respond or pay the amounts due.”2

Eventually, after receiving IRS Letter 1058, Final Notice of 
Intent to Levy and Notice of Your Right to a Hearing, Tax-
payer timely requested a Collection Due Process hearing 
(CDP hearing) and stipulated, among other things, that the 
IRS should reinstate the OIC and abate the reinstated TFRP 
assessments. 

The settlement officer conducting the CDP hearing sustained 
the proposed levy and issued a notice of determination based 
upon his reading of Internal Revenue Manual (IRM):  

The taxpayer may contend that the termination was 
improper because the default was insignificant or not a 
“material breach.”  The only relevant question is whether 
there was a default of an express condition.  Whether the 
taxpayer “materially breached” the OIC or “substantially 
complied” with the OIC is irrelevant.3

Taxpayer’s representative requested another (supplemental) 
CDP hearing in October of 2017. Prior to the hearing, Tax-
payer’s representative faxed a letter to the settlement officer 
arguing that the OIC should be reinstated, because Taxpayer 
was not provided with the opportunity to cure the default—
and that termination under those circumstances was an abuse 
of discretion. However, the settlement officer concluded that 
Brookhaven Appeals properly terminated the OIC. 
In both the original and supplemental notices of determina-
tion, the settlement officer refused to reconsider the termina-
tion of the OIC.

Analysis and Decision
The court considered it “clear” that the Taxpayer and his wife 
were noncompliant, and thus, subject to potential OIC default. 
Specifically, the court stated that, “[a]ny noncompliance, even 
one that is immaterial, is sufficient to terminate an OIC.”4 
However, the court noted that a breach of OIC terms and con-
ditions is not determinative; rather, the court determined the 
central issue to be whether the settlement officer’s refusal to 

2 Id. at 8.
3 Former IRM 8.22.7.10.11(4) (Sept. 23, 2014). See IRM 8.22.7.10.8 

(Aug. 2017).
4 Moore, at 19.

https://msba.inreachce.com/Details?resultsPage=1&sortBy=&mediaType=b61c17c6-8d3b-4a49-a7e4-38125b7fa596&groupId=151d38ef-9add-4851-933b-3bf4c1f837b6
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Once upon a time, Airbnb, VRBO, and HomeAway didn’t 
exist. The closest thing was a vacation rental, as discussed in 
Part 1 of this two part series.2 With so many more rental op-
tions on the market now, the task of categorizing and report-
ing rental income is more complicated. This series provides 
the practitioner with some updated tools.

Lease vs. License
Ownership in fee simple represents the full “bundle of 
sticks” attendant to ownership. A leasehold transfers at least 
one stick in that bundle, exclusive possession, to a tenant. A 
leasehold is therefore an interest in land. 

A tenancy involves an interest in the land passed to the 
tenant and a possession exclusive even of the landlord 
except as the lease permits his entry, and saving always 
the landlord's right to enter to demand rent or to make 
repairs.3 

An owner in fee simple may also grant a license allow-
ing another to do something on the owner’s land. A license 
is not an interest in land, but a permissive use. An owner 
who grants a license hasn’t transferred any sticks in the fee 
simple bundle.

A mere permission to use land, dominion over it remain-
ing in the owner and no interest in or exclusive posses-
sion of it being given, is but a license.4

[I]f the language used purports to give another the right 
to use the land only for a specific purpose, and there is 
nothing to show an intention to give the right of posses-

1 Principal of Victoria Eve Kelly, LLC, based in Bethesda, handling tax 
controversies, advice and preparation, and estate planning and adminis-
tration. 

2 This article is Part 2 of a two part series.  Both articles in the series 
are based on writing published in the Summer 2019 issue of TAXPRO 
Journal, Volume 26/Issue 2, published by the National Association of 
Tax Professionals, discussing taxation of short-term rental income from 
arrangements like Airbnb. 
Part 1 of this series, describing the Vacation Rental Rules, was pub-
lished in the Summer 2019 edition of Tax Talk, https://www.msba.org/
content/uploads/sites/7/2019/07/Summer-2019-Tax-Talk-Newsletter-
Tax-Section-MSBA.pdf. 

3 Delauter v. Shafer, 822 A.2d 423, 427 (Md 2003), citing 1 Tiffany, The 
Law of Real Property § 79, at 117-118 (3d ed.1939).

4 Id.

Taxation of Short-Term Rental Income  
Part 2: Airbnb

Renting in the Gig Economy
By Victoria Eve Kelly1 

sion, a tenancy cannot be regarded as arising.5 

Where there’s uncertainty about the parties’ intentions,

[t]he question whether the relation of landlord and tenant 
exist[s] between the parties ... [is] a question of law to be 
determined by the Court upon the consideration of the 
facts."6

As we’ll see in the discussion that follows, a short term 
rental is a permissive use, not a lease.

Short Term Rental vs. Conventional Real Estate Lease
We noted in Part 1 that income from room(s) within a 
“dwelling unit” used exclusively for short-term rentals like 
Airbnb aren’t taxed under the vacation rental rules. That’s 
because a “dwelling unit” doesn’t include any part of a 
property “used exclusively as a hotel, motel, inn, or similar 
establishment.”7  Say a taxpayer uses Airbnb or another 
platform to rent out a condo in the city, or a cottage in the 
country, and doesn’t use the property personally as a resi-
dence. How does the taxpayer report income and expenses 
from that property?

The answer depends on a more in-depth analysis of the rules 
governing rental activity. That analysis starts with the Tax 
Reform Act of 1986 (“ACT”). The Act was intended, in 
part, to curb tax shelter activity by publicly traded partner-
ships that sold ownership interests in real estate to passive 
investors. Investors purchased these ownership interests to 
utilize the tax deductions the interests produced. The deduc-
tions could be used to offset unrelated income, like salary or 
portfolio income. The investors were otherwise uninvolved 
with the real estate. 

The Act changed all that. It established that income from a 
trade or business that taxpayer did not materially participate 
in was passive income, and limited the current deduction of 
passive losses to the amount of passive income. Going even 

5 Delauter, at 428, citing 1 Tiffany, Landlord and Tenant § 7, at 25 
(1910).

6 Delauter, at 427 (Md 2003), citing Howard v. Carpenter, 22 Md. 10, 23 
(1864).

7 IRC Sec. 280A(f)(1)(B).  
(continued on Page 11)
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By David S. De Jong
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(continued on Page 15)
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INDIVIDUALS

In Brzyski v. Commissioner, TC Summary Opinion 2020-25, 
the Tax Court denied dependency allowances under pre-2018 
law for an individual claiming a common law marriage to the 
mother of the children, noting that one night together in a state 
recognizing common law marriages is insufficient particularly 
when he referred to the children’s mother as his fiancee. 

In McKenny v. United States, 126 AFTR2d 2020-5943, the 
Eleventh Circuit Court of Appeals reversed a Florida Federal 
District Court and found a settlement payment from a CPA 
firm for bad tax advice to be taxable (in contrast to a payment 
for error in tax preparation), allowing a deduction for legal 
expenses and other costs only as a miscellaneous itemized de-
duction under pre-2018 law inasmuch as a loss related to advice 
on how to handle business arrangements is personal in nature.

In Beckett v. Commissioner, TC Summary Opinion 2020-19, 
the Tax Court found that, although the source of a claim for 
seizures at work from epilepsy was failure of an employer to 
make a reasonable accommodation constituting discrimination, 
the physical distress cited in the complaint and in the settle-
ment agreement caused the Court to state that one-third of the 
settlement award was nontaxable based on the intent of the 
payor to pay in part for physical injury.

In Perkins v. Commissioner, 126 AFTR2d 2020-5674, the 
Second Circuit Court of Appeals agreed with the Tax Court 
that an enrolled member of the Seneca Nation of Indians was 
properly subject to income tax on a gravel business on land 
belonging to the Nation; the Court looked at 1794 and 1842 
treaties and found no individual exemption from income de-
rived from the land.

In Weiderman v. Commissioner, TC Memo 2020-109, the Tax 
Court denied an exclusion on cancellation of debt incurred to 
purchase a primary residence inasmuch as the property did 
not secure the loan. 

In Connell v. Commissioner, 126 AFTR2d 2020-5574, the 
Third Circuit Court of Appeals agreed with the Tax Court that 
cancellation of a broker’s debt to his company was taxable as 
ordinary income and not capital gain for transferring his book 
of business.

In Matzkin v. Commissioner, TC Memo 2020-117, the Tax 

Court determined that a dentist got no added basis through a 
buyout of his wife’s marital interest in assets or by his payment 
of attorney fees.

In Duffy v. Commissioner, TC Memo 2020-108, the Tax Court 
decided against the taxpayer on a number of issues, finding that 
a loss on one property was not allowable inasmuch as it was 
not rental property despite possible occasional rental income 
and on a second property where the adjusted basis could not 
be proven.

In Johnson v. United States, 126 AFTR2d 2020-5515, a Nevada 
Federal District Court found that a couple with four rental prop-
erties, two of which were not rented during the years in issue 
and two that were rented by property management companies, 
did not take the wife to 750 hours in a real estate activity for 
purpose of utilizing the losses as a real estate professional.

In Lucero v. Commissioner, TC Memo 2020-136, the Tax Court 
declined to accept non-contemporaneous records purportedly 
showing material participation related to a rental property, the 
Court also striking driving time as personal and time dealing 
with the property manager and preparing tax return schedules 
as “investor activities.”

In Keefe v. Commissioner, 126 AFTR2d 2020-5331, the Sec-
ond Circuit Court of Appeals agreed with the Tax Court that a 
couple who took six years to renovate an historic mansion and 
then sold the property could not claim an ordinary loss where 
they spent more time trying to sell the property than rent it, the 
Court noting that a property never rented can still give rise to 
an ordinary loss under more favorable facts.

In Eger v. United States, 126 AFTR2d 2020-5722, the Ninth 
Circuit Court of Appeals agreed with a California Federal 
District Court that properties with average use under seven 
days are not rental properties under the Regulations such that 
owners cannot argue that they are real estate professionals 
potentially able to use losses against nonpassive income; the 
Court noted that only “creative tax lawyers” could argue that 
the customer was not the user of the property but instead was 
the rental management company.

In Winslow v. Commissioner, TC Summary Opinion 2020-22, 
the Tax Court disagreed with the IRS and found under pre-
2018 law that an exchange of emails setting support payments 
for the wife and showing her acceptance constitutes a written 
agreement between the spouses. 
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Furthermore, these types of products as described by Alter-
man would generally complement the sales of marijuana by 
the dispensary. Such items bore the name and business logo of 
Altermeds. Selling those items would have helped advertise 
medical cannabis.

Alterman tried to assert the Cohan rule with COGS, but there 
was nothing in the record to enable the Tax Court to even 
try (no reasonable basis or an industry average) to estimate 
COGS.4 Alterman did not even attempt to assert the Cohan 
rule regarding the alleged second business. Furthermore, Al-
terman and Gibson (Alterman’s husband who had filed a joint 
return with Alterman), having failed to properly brief their 
entitlement to deductions for business expenses they claim re-
late to Altermeds, LLC’s putative second business, also failed 
to properly brief their entitlement to deductions for any other 
business expenses of Altermeds, LLC. They did not even al-
lege the amounts of such deductions, much less any specific 
payments, provide record citations, or propose findings of 
fact. Therefore, Alterman was not entitled to any business-
expense deductions for Altermeds, LLC. The Tax Court held 
that Alterman could use only the IRS conceded amounts for 
COGS ($452,292 for 2010 and $232,772 for 2011). 

The Tax Court assessed accuracy-related penalties against 
Alterman. The Tax Court noted that Alterman never asked ad-
visors about whether businesses that sell medical cannabis in 
violation of federal law would be taxed differently than other 
businesses. This lack of inquiry evidenced a lack of interest in 
complying with federal tax laws.

Patients Mut. Assistance Collective Corp. v. Commissioner 
(Harborside)
The Harborside case presents an intriguing challenge on the 
language contained in §280E, as well as the interplay between 
DOJ and the IRS.5 Harborside is known as one of the larg-
est medical dispensaries in California.6 At all relevant times 
Harborside operated out of an approximately 7,500 square 
foot space that had a reception area, healing room, purchasing 
office, processing room, clone room, and multipurpose room. 
The facility also had a large sales floor, offices, storage areas, 
restrooms, and a break room with a kitchen. Harborside’s 
business included the sale of cannabis, along with the sale of 
non-controlled substances (apparel, books, papers, glassware, 
etc.), a variety of wellness services, and the Harborside Brand.

4 Under the rule in Cohan v. Commissioner, 39 F.2d 540, 543-544 (2d 
Cir. 1930), the court can estimate the amount of deductible expenses if 
there is a reasonable basis for making such an estimate.

5 Patients Mut. Assistance Collective Corp. v. Commissioner (Harbor-
side), 151 T.C. No. 11 (Nov. 29, 2018).

6 Harborside opened in 2006 and had over 100,000 patient visits per year 
at the time the opinion was issued.

Harborside sold a variety of products, divided into small 
groups (clones, marijuana flowers, cannabis-containing 
products and non-cannabis containing products).7 Harborside 
bought clones from clone nurseries, cared for them while 
they were in its store, repackaged them, and then sold them to 
patients. They dedicated a portion of the floor space to clone 
sales. Harborside during the years in question had at least four 
employees who spent their time entirely in the purchase and 
sale of clones. Harborside purchased all its marijuana flowers 
or buds from patient-growers. Some of these growers even 
promised to sell what they cultivated back to Harborside.

Harborside’s cannabis-containing products included edibles, 
beverages, extracts, concentrates, oils, topicals, and tinctures-
-cannabis-infused alcohol, vinegar, or glycerin. Harborside 
bought these items from other collectives, tested them, repack-
aged them if they came in bulk or needed child-proof packag-
ing, relabeled them, and then sold them to its own patients. 
Harborside’s human resources director estimated that Har-
borside employees spent 55-60% of their time of buying and 
processing cannabis and 25-30% of their time selling it.

Harborside’s branded gear included hats, shirts, pins, socks, 
and hemp bags, as well as other products such as dabbing 
equipment (heating products that contain cannabis to create an 
intoxicating vapor), rolling paper, and lighters.

Harborside was a C Corporation for federal tax purposes, 
but to comply with California’s non-profit requirement, its 
bylaws prohibited it from paying dividends or selling equity 
and required it to use any excess revenue for the benefit of its 
patients or the community.8

Harborside provided additional services at no additional costs. 
The company told patients that part of the purchase price for 
cannabis was used to pay for patient services and community 
outreach. Some of the services included therapeutic sessions 
such as reiki, acupuncture, chiropractic sessions, yoga, and tai 
chi.

In July 2012, the federal government filed a civil forfeiture 
action against Harborside in the U.S. District Court for the 

7 Clones are cutting from a female cannabis plant that can be transplanted 
and used to cultivate cannabis.

8 The IRS has determined that a marijuana dispensary generally cannot 
qualify as a tax-exempt organization under §501(c)(3) because it is 
engaged in what federal law regards as a criminal enterprise and thus 
is not operated exclusively for charitable purposes. Rev. Rul. 75-384; 
see also PLR 201224036. California laws decriminalizing medical 
marijuana specifically stated that they did not “authorize any individual 
or group to cultivate or distribute cannabis for profit.” Cal. Health & 
Safety Code §11362.765(a) (West 2007). 

(continued on Page 7)
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Northern District of California. The lawsuit alleged that the 
property that Harborside rented and where it operated its busi-
ness was subject to forfeiture because it was used to commit 
the distribution, cultivation, and possession of marijuana in 
violation of 21 U.S.C. §841(a) and §856.9 The district court 
dismissed the action with prejudice in May 2016 by stipula-
tion of the parties.10

Harborside also argued that it could not be subject to §280E 
because of the doctrine of res judicata (claim preclusion). The 
dismissal of the 2012 forfeiture action with prejudice meant 
that Harborside is not considered to have engaged in drug traf-
ficking and therefore cannot be subject to §280E.
 
The concept of Res Judicata is defined as follows: When a 
court of competent jurisdiction has entered a final judgment 
on the merits of a cause of action, the parties to the suit and 
their privies are thereafter bound “not only as to every matter 
which was offered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter which might 
have been offered for that purpose.”

Harborside would therefore have to show the following: An 
identity of claims between the actions; privity between the 
parties in the actions; and a final judgment on the merits in the 
civil-forfeiture action. The Tax Court held that the govern-
ment’s dismissal with prejudice of a civil forfeiture action 
against Harborside does not bar a tax deficiency determina-
tion by the IRS. The tax matter and the civil forfeiture shared 
some of the same elements, but it was not the same scenario 
as comparing civil and criminal forfeiture (different paths to 
the same goal).

Harborside argued that §280E applied to businesses that ex-
9 21 U.S.C. §841(a)(1) states that “it shall be unlawful for any person 

knowingly or intentionally…to manufacture, distribute, or dispense, or 
possess with intent to manufacture, distribute, or dispense, a controlled 
substance.” 21 U.S.C. §856(a)(1) states that it shall be unlawful to 
“knowingly open, lease, rent, use, or maintain any place, whether per-
manently or temporarily, for the purpose of manufacturing, distributing, 
or using any controlled substance.”

10 This also caught the attention of the IRS. Harborside is a C Corporation 
for federal tax purposes with tax years ending July 31. It filed Forms 
1120, U.S. Corporation Income Tax Return, for 2007 to 2012 and later 
amended its 2007, 2008, and 2009 returns. These returns were selected 
for audits that led to the issuance of three notices of deficiency--one for 
2007 and 2008, one for 2009 and 2010, and one for 2011 and 2012. The 
notices denied most of Harborside’s claimed deductions and costs of 
goods sold, and asserted tens of millions in deficiencies and accuracy-
related penalties. The Supremacy Clause has not stifled the spread of 
state attempts at legalizing what remained illegal under federal law. 
Congress had complicated the situation by enacting a series of appro-
priations riders that prevent the DOJ from using any funds to prevent 
states that permit medical-cannabis use from implementing their own 
laws. United States v. McIntosh, 833 F.3d 1163, 1177-78 (9th Cir. 
2016).

clusively or solely engage in trafficking-controlled substances. 
The Tax Court rejected that argument, however. The Tax 
Court, in commending Harborside for its excellent secondary 
sources used to define the word “consist” and recognizing 
its different interpretations, nevertheless noted that canons 
of construction preferred textual readings that would not 
render the statute to be ineffective. The Tax Court stated that 
if it interpreted §280E employing the most common usage 
of “consists,” it would render the statute ineffective. The Tax 
Court used an example of a street-level dealer circumventing 
the statute by selling a single item that was not a controlled 
substance.

The Tax Court noted that Harborside presented a subtle argu-
ment about the play between literal meaning and statutory 
purpose. Harborside argued11 that dispensaries that are legal 
under state law didn’t exist in 1982 and Congress even today 
“won’t let the DOJ prosecute them as if they were street-
corner drug dealers.”12

 
The Tax Court, in rejecting Harborside’s argument, stated 
that “although Section 280E predates states’ legalization of 
medical cannabis that Congress might not have imagined 
what some states would do in future years had no bearing” on 
the Court’s analysis. The Tax Court noted that it is common 
for statutes to apply to new situations, and the application 
of §280 is clear. The restriction on how DOJ used funds is 
irrelevant here because the government is enforcing only a 
tax, not preventing one from using, distributing, processing, 
or cultivating cannabis in California. “Enforcing these laws 
might make it more costly to run a dispensary, but it does not 
change whether these activities are authorized in the state,” 
the Tax Court said. Section 280 only prevents Harborside 
from deducting these expenses.

Harborside also argued that the language of §280E that stated 
“carrying on any trade or business…that consists of traf-
ficking in controlled substance…” does not apply to the sale 
of articles and the offering of services. The Tax Court, in 
rejecting Harborside’s separate line of business argument, held 
that selling cannabis and products containing cannabis was 
Harborside’s primary purpose. Sixty percent of the members 
that Harborside’s security checked in were there to buy can-
nabis in one form or another. Cannabis and cannabis products 
took up around 75% of Harborside’s sales floor. Harborside’s 
employees spent 80-90% of their time purchasing, processing, 
and selling these products, and those sales generated at least 

11 See also Olive, 792 F.3d at 1150-51.
12 See also Consolidated Appropriations Act, 2017, §537; Consolidated 

Appropriations Act, 2016, §542; Consolidated and Further Continuing 
Appropriations Act, 2015, §538; McIntosh, at 1177.

(continued on Page 8)
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98.7% of Harborside’s revenue during each of the years at 
issue.
 
Harborside tried to argue that because an activity needs a prof-
it motive to be a separate trade or business, a portion of each 
marijuana sale was a purchase of its free holistic services. 
Harborside compared its operations to that in CHAMP, stating 
that CHAMP members paid a set fee for unlimited access to 
extensive services and received a fixed amount of marijuana-
-the services’ price wasn’t “bundled” into the amount paid for 
marijuana. Also, the services in CHAMP were the taxpayer’s 
primary purpose, took up most of its employees’ time, and 
used almost all its three facilities. Harborside operated its 
dispensary more like in Olive--the Harborside patrons paid 
according to the amount and type of marijuana they wanted 
and in return gained access to incidental services. Harborside 
claimed it offered many more services than Olive, but services 
were still incidental.13

 
Harborside finally argued that its brand-development activity 
was a separate trade or business. Harborside insisted it was a 
trade or business eligible for §162 deductions because from 
the outset, it performed them with an independent profit mo-
tive. To show a profit motive without any revenue, Harborside 
said its branding activities were part of a “unified business 
enterprise” with its activities that did make money during the 
years at issue.14 The Tax Court, in rejecting Harborside’s argu-
ment, stated that there was no actual evidence to suggest that 
Harborside’s brand development was in any way a separate 
trade or business.15

The Tax Court held that Harborside was engaged in only one 
trade or business, which was trafficking a controlled sub-
stance. Therefore, §280E prevented Harborside from deduct-
ing ordinary and necessary business expenses. Harborside 
must also adjust for COGS according to§471 regulations for 

13 Id.
14 The Tax Court stated that a separate entity purposely operating at a loss 

is still a trade or business eligible for deductions if it and entities related 
to it together form a unified business enterprise that itself has a profit 
motive. See Campbell v. Commissioner, 868 F.2d 833, 836-37 (6th Cir. 
1989) (partnership leasing airplane to sister corporation at loss had 
profit motive because common owners benefited), aff’g in part, rev’g in 
part T.C. Memo. 1986-569; Kuhn v. Commissioner, T.C. Memo. 1992-
460, 1992 WL 193604, at *5 (partnership’s below-market lease of land 
to sister corporation had profit motive because corporation benefited); 
Morton, 98 Fed. Cl. at 602 (S corporation that owned airplane was part 
of unified business enterprise with shareholder’s other businesses and 
therefore had a profit motive).

15 The Tax Court reviewed the Unified Business-Enterprise doctrine Har-
borside relied on and stated that separate but related entities can share 
a single profit motive; the doctrine did not say that a single entity’s 
unprofitable activities are a separate trade or business. The unified-busi-
ness-enterprise doctrine suggested that the branding was part of a single 
overall trade or business.  

re-sellers.16

Harborside tried to use the Anderson case to limit its tax liabil-
ity to the amount realized on sale minus basis. The Tax Court 
rejected this argument.17 Harborside also claimed that it acted 
as producer and that it could include in COGS its indirect 
inventory price and transportation costs.
 
Harborside claimed that it acted as a producer and that it could 
include in COGS its indirect inventory price and transporta-
tion costs. The Tax Court, in evaluating Harborside’s claim, 
stated that it needed to determine the meaning of “produce.” 
The Tax Court looked to Suzy’s Zoo, a §263A case for guid-
ance.18 In Suzy’s Zoo, the taxpayer, a greeting-card company, 
designed images and sent them to a contract printer who did 
color separations, made proofs, and printed them using its 
own materials. A trucking company then picked up the prints 
and took them to a finisher. The finisher cut and folded the 
prints into greeting cards and returned them to the taxpayer. 
The printer and finisher each bore the risk of loss while they 
had the materials. The Tax Court held, and Ninth Circuit af-
firmed, that the taxpayer was a producer because it retained 
title to the items throughout the contract-production process.19 

The Tax Court noted that in Suzy’s Zoo, the taxpayer acquired 
ownership when it first designed the characters because that 
was the most important step and the one that required the 
most skill and expertise. Contractors could not sell copy or 
use these characters without breaching Suzy Zoo’s license. In 
contrast, Harborside neither created the clones nor maintained 
tight control over them. Harborside bought clones from nurs-
eries, and either sold them to growers with no strings attached 
or gave clones to growers expecting that they would sell them 
back to Harborside. There were no controls in place to ensure 
that the grower would sell back to the collective.

The Tax Court held in a subsequent opinion that Harborside 
acted with reasonable cause and was not liable for penal-
ties.20 The Tax Court pointed out that there was very limited 
guidance regarding compliance with the tax laws available to 

16 The Tax Court also noted that no court had ever ruled §471 to be uncon-
stitutional.

17 Anderson used a statute to deny a COG adjustment for part of its direct 
cost to purchasing inventory.  Anderson paid more for inventory than 
since repealed federal price controls allowed and the IRS tried to limit 
its COGS to the highest legal price.  The Tax Court stated that Anderson 
held that taxpayers can adjust for COGS whether direct costs are legal. 
This was nothing new.  The issue with Harborside was the denying it 
the right to capitalize indirect costs under §263A.

18 Suzy’s Zoo v. Commissioner, 273 F. 3d 875 (9th Cir. 2001) aff’g 114 
T.C. 1 (2000) [Case not about 471 but 263A(g)(1) definition of “pro-
duce”].

19 The Ninth Circuit emphasized the degree of control.
20 Patients Mut. Assistance Collective Corp. v. Commissioner, T.C. Memo 

2018-208.
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cannabis dispensaries. The IRS has never promulgated regula-
tions for §280E and did not issue any guidance on cannabis 
businesses’ capitalization of inventory costs until 2015. 

The Tax Court held that Harborside’s reporting position was 
reasonable. Not only had its main argument for the inappli-
cability of §280E to its business not yet been the subject of a 
final unappealable decision, but the meaning of “consists of” 
as used in §280E was subject to more than one reasonable 
interpretation. Also, in 2012, Olive was still years away from a 
final appellate decision.

Although Harborside wasn’t primarily a caregiver like the tax-
payer in CHAMP, its non-drug trafficking activities were less 
negligible than those in Olive. The Tax Court sustained a por-
tion of the accuracy-related penalty in Olive because the tax-
payer did not keep good books and records.21 The Tax Court 
also believed that testimony of Steve DeAngelo, Harborside’s 
co-founder and boss, that he actively sought to comply with 
California law and existing case law. Therefore, Harborside 
acted with reasonable cause and acted in good faith when tak-
ing tax positions for the years at issue and Harborside was not 
liable for the penalties.22

Banking Issues for Cannabis Businesses
Cannabis business owners must be cognizant of the banking 
law minefield to avoid committing federal financial crimes. 
It is unlawful for these business owners to engage in certain 
financial and monetary transactions with the proceeds from 
marijuana-related violations of the CSA.23 One who deceives 
a banking institution about this is engaging in money launder-
ing. Banking institutions must beware of the Bank Secrecy 
Act24, which permits the federal government to prosecute 
entities that conduct transactions with money generated by 
marijuana-related conduct if they fail to identify or report 
financial transactions that involved the proceeds of marijuana-
related transactions.
 
FinCEN a division of Treasury, is the regulatory body that is 
responsible for setting expectations for financial institutions 
that deal with cannabis businesses. 

21 The Tax Court noted that one of Harborside’s strengths was keeping 
good books and records.

22 The Tax Court noted that it previously declined to impose accuracy-
related penalties when there was no clear authority to guide taxpayers. 
Petersen v. Commissioner, 148 T.C. 463, 481 (2017); Williams v. Com-
missioner, 123 T.C. 144, 153 (2004); See Also Foster v. Commissioner, 
756 F. 2d 1430, 1439 (9th Cir. 1985) aff’g in part, vacating in part 80 
T.C. 34 (1983).  

23 18 U.S.C. §1956 (money laundering).
24 31 U.S.C. §5318(g). There are also issues concerning terrorist financing 

(drug cartels engaging in multinational operations), securities fraud, and 
RICO violations – See Safe Streets v. Hickenlooper, 859 F.3d 865 (10th 
Cir. 2017).

The goal of FinCEN is to safeguard the U.S. financial system 
from illicit use and to combat money laundering through the 
collection, analysis, and dissemination of financial intelli-
gence. On February 14, 2014, FinCEN issued guidance based 
on the Cole Memorandum, clarifying the Bank Secrecy Act 
expectations for financial institutions that service cannabis-
related businesses.

FinCEN guidance lists warning signs or “red flags” that sug-
gest that a cannabis business owner may be engaged in an 
activity implicating a Cole Memorandum enforcement penalty 
or violating state law. This distinguishes Priority SARS from 
Limited or Termination SARs. These red flags may indicate a 
need for additional banking customer due diligence. Ex-
amples of “Red Flags” include: A business owner receiving 
substantially more revenue than may reasonably be expected 
given the relevant limitations imposed by the state in which 
it operates; the appearance that the business owner is using a 
state-licensed marijuana-related business as a front to launder 
money; the inability of the business owner to produce satisfac-
tory evidence of licensing; the business receives substantially 
more revenue than its local competitors and then might be 
expected given the population/demographics; the business is 
deposing more cash that is commensurate with the amount of 
marijuana-related revenue than it is reporting for federal or 
state tax purposes; the inability to demonstrate a legitimate 
source of significant outside investments; the customer seeks 
to conceal or disguise involvement in marijuana-related busi-
ness activity; the business is unable to demonstrate that its 
revenues are derived exclusively from the sale of marijuana in 
compliance with state law; the business makes cash deposits 
and withdrawals over a short period of time that are exces-
sive related to local competitors or the expected activity of the 
business; deposits are apparently structured to avoid Currency 
Transaction Report requirements.25

 
Cannabis business owners typically do not have access to 
checking accounts or access to electronic fund transfers. Many 
cannabis businesses must operate as cash-only, as banks are 
understandably reluctant to accept money from businesses 
engaged in activities considered illegal under federal laws.26 
Banks also typically do not extend credit to these cannabis 
business owners. The result is that cannabis businesses are 
susceptible to theft and robberies, requiring expensive security 
measures. 

25 Id.
26 Even if a banking institution elects to work with cannabis business 

owners, the U.S. Patriot Act states that cash transactions over $10,000 
are assumed to be suspicious.  The IRS also requires banking institu-
tions to notify the IRS for any cash deposit over $10,000 (See FinCEN 
Form 104) as well as multiple cash deposits for less than the $10,000 
threshold (“structuring”).

(continued on Page 10)
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Cannabis business owners may resort to the use of certain 
cryptocurrencies, such as PotCoin and Paragon, developed 
exclusively for the cannabis industry.27 However, many 
dispensaries currently do not accept these cryptocurrencies. 
Also, no one wants to buy a currency that they cannot use. In 

27 Meredith Kinner and John McGowan, “Search for Banking Options 
Heats up after AG Pushes ‘Return to Law and Order’”, Vol. 2, No. 1, 
Attorney at Law Magazine (DC Suburbs).

reconsider the OIC’s termination was an abuse of discretion.  

The court noted that per the Form 656 terms, termination 
for noncompliance is “authorized but not automatic.”5 The 
court also clarified that the IRM provides the procedures to 
be followed when terminating an OIC for noncompliance. 
According to the IRM, explained the court, a “default letter” 
is sent upon default.6 Furthermore, the court emphasized that 
the taxpayer should be given a 60-day grace period to comply 
before the OIC is terminated. 

Ultimately, the court agreed that the default was entirely due 
to Taxpayer’s poor management of income tax liabilities and 
filing obligations, but those failures did not excuse the settle-
ment officer’s failure to follow administrative procedures for 
OIC termination. The court ruled that the settlement officer’s 
actions were an abuse of discretion and remanded the case, 
suggesting the assignment of a new settlement officer.

Conclusion
Typically, achieving a successful OIC is a complicated 
process, involving careful attention to the abundance of 
guidelines in place for the IRS. As this case demonstrates, 
preventing the default of an OIC can be equally dependent 
on a knowledge of the applicable rules. A taxpayer is well-
advised to seek advice from a tax professional at any stage of 
the process when an issue arises. 

5 Id. at 20.
6 Former IRM 5.8.9.3 (Apr. 15, 2011). See IRM 5.19.7.2.20(4) (10-30-

2018), which provides: Often taxpayers will comply (take the actions 
requested of them in the potential default letter) soon after receiving the 
default letter. Allow 15 days following the issuance of the default letter 
before taking default actions. If the taxpayer complies within this time 
frame, do not default the offer. When more than one breach of contract 
condition exists, the taxpayer must comply with all to avoid termination 
of the offer. It is in the Service's best interest to allow the taxpayer a full 
60 days before defaulting (30 days for the POTENTIAL default letter 
with a 15-day grace = 45 days + 15 days after the default letter = 60 
days).

addition, there may be a fear of increased federal intervention 
to regulate the widespread use of cryptocurrency.28 There are 
other cryptocurrency issues that are beyond the scope of this 
article but are relevant to advising cannabis business owners.29

28 Id.
29 See Notice 2014-21 (classifying virtual currency as property rather than 

true currency, triggering a taxable transaction on its disposition); IR-
2018-71 (Taxpayers reminded to report virtual currency transactions).  
Note that the 2017 tax act prohibits the use of a §1031 Exchange for 
personal property, which encompasses virtual currency.  There are also 
withholding issues.
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further, the Act established most real estate rental activity as 
passive per se, even if the taxpayer materially participated. 
According to the 1986 Senate Report, 

[long term r]ental activities generally require less on-
going management activity, in proportion to capital 
invested, than business activities involving the produc-
tion or sale of goods and services. . . . The extensive use 
of rental activities for tax shelter purposes under pres-
ent law, combined with the reduced level of personal 
involvement necessary to conduct such activities, make 
clear that the effectiveness of the basic passive loss 
provision could be seriously compromised if material 
participation were sufficient to avoid the limitations in 
the case of rental activities.8 

The 1986 Senate Report also made clear that “operating a 
hotel or similar transient lodging, for example, where sub-
stantial services are provided, is not a rental activity.”9  

So far, we’re on territory that may be familiar to practitio-
ners. Less familiar, perhaps, is a temporary regulation the 
Treasury Department promulgated to implement the Act. 
This temporary regulation, effective December 31, 1986, 
confirmed the definition of “rental activity” as including 
any activity where payments are principally for the use of 
tangible property.10 There were six exceptions, two of which 
are important for our discussion. They are: 

1. “[w]hen the average period of customer use for such 
property is seven days or less.” IRC Sec. 469(j)(8). The 
rationale for the "seven-day rule" is that a customer's 
use of property for seven days or less generally will 
require the person furnishing the property to provide 
services significant enough to justify the conclusion 
that the person is engaged in a service business rather 
than a rental activity.11

2. If (a) on the average, the period for which each cus-
tomer uses the property is greater than seven days but 
not greater than 30 days and (b) significant personal 
services are provided. Thus, for example, a taxpayer 
operating a hotel will not be treated as engaged in a 
rental activity, even if guests stay for an average period 
that exceeds seven days, if significant personal services 
are provided.12 Treasury Reg. Sec. 1.469-1T(e)(3)(ii) - 
General rules (temporary) lays down two markers for 
distinguishing a rental license reported on Schedule C 
from a conventional real estate leasehold reported on 

8 S. Rep. No. 99-313, at 718 (1986).
9 Id., at 720.
10 Sec. 469(j)(8); Reg. Sec. 1.469-1T(e)(3)(i).  
11 T.D. 8175, p. 3 (2/25/88).
12 T.D. 8175, p. 3 (2/25/88). 

Schedule E. The first is duration; how many days the 
rental lasts. The second is whether significant personal 
services were provided. 

For duration, IRC Reg. Sec. 1.469-1T(e)(3)(ii) essentially 
creates two time frames. The first is seven days or less. A 
rental of that duration will never be a lease. That’s because 
the rules impose, in effect, an irrebuttable presumption that 
a taxpayer offering the property for seven days or less is 
providing “services significant enough to justify the conclu-
sion that the person is engaged in a service business rather 
than a rental activity.”13   The second time frame is a rental 
of more than seven, but not more than 30 days. The rules 
attach no presumption to a rental of that duration. Whether 
an eight to 30 day rental may qualify as a leasehold depends, 
as a threshold matter, on whether the taxpayer offering the 
property provided significant services.14 

Regardless of time frame, a rental is never a leasehold if sig-
nificant personal services are provided. For example, Mar-
riott’s Residence Inns offer suites for longer than 30 days, 
up to 90 days. But Marriott provides the same significant 
services for customers staying 90 days as they do for cus-
tomers staying 29 days, or two days. Marriott’s provision of 
significant services excludes their rentals from the category 
of real estate leaseholds, regardless of duration.15 

If Reg. Sec. 1.469-1T(e)(3)(i) gives us time frames, then 
Reg. Sec. 1.469-1 - General rules tells us how to calculate 
them. Reg. Sec. 1.469-1 refers to the “average period of 
customer use” for the taxable year. The calculation adds all 
the days customers used the property during the year, and 
divides it by the number of “periods of customer use”.16 
These are defined as “each period during which a customer 
has a continuous or recurring right to use the property”.17 
The calculation isn’t affected by whether the customer 
actually used the property during the period of use, so long 
as the customer had the right to use it. And a continuous or 
recurring use may occur pursuant to a single agreement, or 
renewals thereof. Box B shows how to calculate the average 
period of customer use.

Once we’ve figured out the average period of customer use, 
we need to determine whether significant personal services 
were provided. Recall that the provision of significant per-
sonal services is the second feature distinguishing a rental 
constituting a service business from a rental that might be 

13 Reg. Sec. 1.469-1T(e)(3)(ii)(A); T.D. 8175, p. 3 (2/25/88).
14 See Reg. Sec. 1.469-1T(e)(3)(ii)(B).  
15 See Reg. Sec. 1.469-1T(e)(3)(ii)(C).
16 Reg. Sec. 1.469-1(e)(3)(C). 
17 Reg. Sec. 1.469-1(e)(3)(D).  
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considered a lease. 

In Part 1 we asked the question, “what are significant per-
sonal services?”  The regulation declines to specify, saying 
only that any definition should take 

all of the relevant facts and circumstances . . . into ac-
count. Relevant facts and circumstances include the fre-
quency with which such services are provided, the type 
and amount of labor required to perform such services, 
and the value of such services relative to the amount 
charged for the use of the property.18 

Pub. 527, Residential Rental Property, is more specific, de-
scribing significant, or “substantial” services as those offered 
primarily for the renter’s convenience, like regular cleaning, 
changing linen, or maid service.19 Substantial services do 
not include services similar to those customarily performed 
in high end commercial or residential rental property, like 
cleaning and maintenance of common areas, routine repairs, 
trash collection, elevator service, and security at entrances or 
perimeters.20 

The regulation also lists the value of the services “relative to 
the amount charged for the use of the property” as a factor 
for evaluating whether the services are substantial.21 Value is 
measured by the cost to the taxpayer of employees perform-
ing such services.22 The only threshold provided for figur-
ing when value is too small to be significant is in Example 
4, where maid and linen services provided to renters cost 
less than 10% of the amount charged for rent. On that basis, 
Example 4 tells us these services are not significant enough 
to remove a rental from the category of “real estate rental”. 
Example 4 is reprinted in Box A, and application of Example 
4’s 10% rule is illustrated in Box B.

Although Reg. Sec. 1.469-1T(e)(3)(i) is denominated 
“temporary”, it has the “force of law”, meaning it’s entitled 
to judicial deference. This, of course, is not always true for 
temporary regulations. Some have the force of law, entitling 
them to judicial, or “Chevron deference”, as described by 
the Supreme Court in Chevron v. Natural Resources De-
fense Council.23 Other temporary rules without the force of 
law are not entitled to “Chevron deference”, and may only 
warrant “Skidmore deference”. This term references the 
lesser level of deference shown by the Court in Skidmore v. 

18 Reg. Sec. 1.469-1T(e)(3)(iv)(A).  
19 Pub. 527, p. 12. 
20 Pub. 527, p. 12; Reg. Sec. 1.469-1T(e)(3)(iv)(B)(3). 
21 Reg. Sec. 1.469-1T(e)(3)(iv)(A). 
22 Reg. Sec. 1.469-1T(e)(3)(viii), Example 4.
23 467 U.S. 837 (1984).

Swift & Co.24 “Skidmore deference” permits a federal court 
to determine the appropriate level of deference to a tempo-
rary rule on a case-by-case basis, depending on the agency's 
ability to support its position. Certain provisions of Tempo-
rary Reg. Sec. 1.469-1T are integrated within the body of 
permanent regulation Reg. Sec. 1.469-1, suggesting at least 
those provisions have the same legal force and effect as the 
permanent regulation. More determinative of the issue, Reg. 
Sec. 1.469-1T has been cited and enforced multiple times in 
tax court opinions finding that time spent on short term (non-
leasehold) rentals does not support the status of Real Estate 
Professional.25 

If an entire structure is devoted to rental activity, deduction 
of expenses is straightforward. But if only part of the struc-
ture is devoted to rental activity, then expenses will have to 
be allocated. We already discussed that process for vacation 
rentals in Part 1. But recall that any part of a property “used 
exclusively as a hotel, motel, inn, or similar establishment” 
is not a dwelling unit under the vacation rental rules.26 So 
a family that rents out one room in their home on Airbnb, 
for example, and never uses that room otherwise, does not 
apportion expenses under the vacation rental rules. Instead, 
the family divides expenses for the whole house, like the 
mortgage, real estate taxes, water, heat, exterior painting 
and landscaping, and so forth, between rental and personal 
use using “any reasonable method”.27 Dividing based on 
the number of rooms, square footage of the home, or even 
the number of people (for water usage, for example), are all 
reasonable methods. Expenses exclusively attributable to the 
rental, like wallpaper for the room, or premiums for liability 
insurance necessitated by the rental, are not apportioned, 
since they have no personal use.28 

Short Term Rentals and Real Estate Professionals
The status of Real Estate Professional is set forth in IRC 
Sec. 469(c)(7). The status is based on participation in “real 
property trades or businesses.”   At first glance, the statute’s 
broad definition of a “real property trade or business” would 
seem to include short term Airbnb style permissive uses, as 
well as conventional real estate leaseholds. A “real property 
trade or business” includes “any real property development, 
redevelopment, construction, reconstruction, acquisition, 
conversion, rental, operation, management, leasing, or bro-
kerage trade or business”. Taxpayers who devote more than 
half their personal services during the year to real property 
trades or businesses, logging more than 750 hours, are 
entitled to status as Real Estate Professionals.29 If some of 
those real property trades or businesses are income produc-
ing rental activities, and the Real Estate Professional materi-

29 IRC Sec. 469(7)(b); Reg. Sec. 1.469-9; 1.469-5T, CCA 201427016.  

airbnb...
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ally participates in those income producing rental activities 
for more than 500 hours per year,30  the Real Estate Profes-
sional is entitled to offset losses from those activities against 
income from non-passive activities, like portfolio income. 
In other words, a Real Estate Professional who materially 
participates in income producing rental activities is entitled 
to remove those activities from the restrictions of the passive 
loss rules.

The reason Real Estate Professionals were given that option 
in the first place is explained in the 1993 House Budget 
Committee Report.

The committee considers it unfair that a person who 
performs personal services in a real estate trade or busi-
ness in which he materially participates may not offset 
losses from rental real estate activities against income 
from nonrental real estate activities or against other types 
of income such as portfolio investment income. The com-
mittee bill modifies the passive loss rule to alleviate this 
unfairness.31 

Short term rentals are already a trade or business under Reg. 
Sec. 1.469-1T(e)(3)(ii). That means losses from short term 
rentals are non-passive by definition, and eligible for offset 
against other non-passive income. There is no “unfairness” 
to alleviate by including short term rentals in the definition 
of “real estate property trades or businesses” to facilitate 
offset of short term rental losses from other non-passive 
income, since that option already exists.

It would, however, be unfair to allow taxpayers to combine 
hours spent on passive real estate rental activity with hours 
spent on non-passive short term rental activity to achieve 
Real Estate Professional status. A taxpayer who participates 
in passive real estate rental activity for 600 hours during 
the year can’t be a Real Estate Professional under IRC Sec. 
469(c)(7)(B), which mandates 750 hours. If that same tax-
payer is allowed to combine those same 600 hours of passive 
real estate rental activity with 150 hours of non-passive short 
term rental activity to achieve status as a Real Estate Profes-
sional, the alchemy turns her 600 hours of passive real estate 
activity into 750 hours of non-passive rental activity. Com-
bining passive and active activities in that way effectively 
subverts the intent of Congress.32 The grouping potentially 
enables taxpayers to recharacterize a greater portion of pas-
sive losses as active for offset against active income. This 
would directly contravene Congress’ intent in imposing the 

30 Reg. Sec. 1.469-5T(a)(1).
31 H.R. Rep. No. 103-111, at 46 (1993).
32 See Carlos v. Commissioner, 123 T.C. 275, 283 (2004).

passive activity loss restrictions of IRC Sec. 469(a).33 

Short Term Rentals and the 2017 Tax Cuts and Jobs Act 
The 2017 Tax Cuts and Jobs Act34 gives a taxpayer doing 
business as a pass-through entity a possible 20% deduction 
from taxable income.35 Pass-through entities include sole 
proprietorships, partnerships, limited liability companies, 
and S Corporations. The deduction is available to a taxpayer 
filing jointly with $315,000 or less of taxable income, and a 
single taxpayer with $157,500 or less of taxable income.36  A 
taxpayer earning above those amounts is subject to various 
limitations, including a phaseout, and disqualification of a 
specified service trade or business (“SSTB”). 

Whether and how a pass-through entity in the trade or busi-
ness of real estate rentals qualifies for the 20% deduction 
is beyond the scope of this article. What’s clear is that a 
pass-through entity operating a hotel, motel, restaurant, or 
similar business is classified as an SSTB, and is not eligi-

33 Id.

This may also have implications for whether hours devoted to a vaca-
tion rental accrue toward Real Estate Professional status.  We saw 
during our review of the vacation rental rules in Part 1 that the passive 
loss limitations don’t apply to losses resulting from the allocation of 
expenses under IRC Sec. 280A.  IRC Sec 469(j)(10); Reg. Sec. 1.469-
2(c)(7)(vii); Reg. Sec. 1.469-2(d)(2)(xii).  

As a matter of interpretation, this may prevent hours devoted to a vaca-
tion rental from counting toward Real Estate Professional status.  Real 
Estate Professional status was created to relieve Real Estate Profession-
als from the burden of the passive loss limitations, as the 1993 House 
Budget Committee explained.  See above.  Since those limitations 
don’t apply to losses from vacation rentals, no relief from them is 
needed.  Furthermore, as we’ve seen with short term rentals, it would 
arguably be unfair to allow taxpayers to combine hours spent on rental 
activity subject to passive loss limitations with hours spent on vacation 
rental activity not subject to those limitations, to achieve Real Estate 
Professional status.  Returning to the example above, a taxpayer who 
participates in conventional passive real estate rental activity subject to 
passive loss limitations for 600 hours during the year can’t be a Real 
Estate Professional under IRC Sec. 469(c)(7)(B) because the statute 
requires 750 hours.  Allowing a taxpayer to combine those 600 hours 
with 150 hours of vacation rental activity not subject to passive loss 
limitations to achieve status as a Real Estate Professional transforms 
600 hours of rental activity subject to the passive loss limitations into 
750 hours of rental activity not subject to those limitations.  Combining 
activities that aren’t subject to the passive loss limitations with activities 
that are, effectively subverts the intent of Congress.  See above, citing 
Carlos v. Commissioner, 123 T.C. 275, 283 (2004).  Just as with short 
term rentals, the grouping potentially enables taxpayers to recharacter-
ize a greater portion of passive losses as active for offset against active 
income.  This would likewise subvert Congress’ intent in imposing the 
passive activity loss restrictions of IRC Sec. 469(a).  Id.

34 Pub. L. 115–97.
35 IRC Sec. 199A.
36 IRC Sec.199A(e)(2)(A).

airbnb...
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Since VAT is not payable on U.S. source income, hosts liable 
for VAT would consult an overseas advisor.

Conclusion
Rules for reporting rental income these days go far beyond 
the vacation rental rules. Rental properties come in all 
shapes, sizes and duration, and tax reporting varies accord-
ingly. I hope the discussion in this article makes reporting a 
little easier.

Pub. 527, Residential Rental Property, p. 12, Ex-
ample 4, reprinted.

The taxpayer is engaged in an activity of owning 
and operating a residential apartment hotel. For the 
taxable year, the average period of customer use for 
apartments exceeds seven days but does not exceed 
30 days. In addition to cleaning public entrances, 
exists, stairways, and lobbies, and collecting and re-
moving trash, the taxpayer provides a daily maid and 
linen service at no additional charge. All of the ser-
vices other than maid and linen service are excluded 
services (within the meaning of paragraph (e)(3)(iv)
(B) of this section), because such services are similar 
to those commonly provided in connection with long-
term rentals of high-grade residential real property. 
The value of the maid and linen services (measured 
by the cost to the taxpayer of employees performing 
such services) is less than 10 percent of the amount 
charged to tenants for occupancy of apartments. Un-
der these facts, neither significant personal services 
(within the meaning of paragraph (e)(3)(iv) of this 
section) nor extraordinary personal services (within 
the meaning of paragraph (e)(3)(v) of this section) 
are provided in connection with making apartments 
available for use by customers. Accordingly, the 
activity is a rental activity.

Calculating average period of customer use, and valu-
ating substantial services.
See, Reg. Sec. 1.469-1T(e)(3)(ii)(A); T.D. 8175, p. 3 
(2/25/88); Reg. Sec. 1.469-1T(e)(3)(ii)(B);  
Reg. Sec. 1.469-1T(e)(3)(viii), Example 4.

Let’s assume host Jane Smith rents a room in her 
home to four different customers last year.  Customer 

ble.37 SSTBs also include real estate used by the taxpayer as 
a residence for any part of the year under IRC Sec. 280A.38 

Miscellaneous Tax Issues 
 Form W-9 and Form 1099

Airbnb, HomeAway, VRBO, FlipKey and similar compa-
nies collect rental income directly from customers renting 
space through their platforms. Hosts are not involved in this 
process. The companies then submit Form 1099-Misc to the 
host pursuant to IRC Sec. 6041 for the rental income the 
company collects. That section requires businesses to report 
payments of more than $600 to individuals. To avoid backup 
withholding, which is now 24%, hosts should submit Form 
W9, Request for Taxpayer Identification Number and Certifi-
cation, to the companies collecting the rent.39 

 Occupancy Taxes
States and municipalities charge occupancy taxes in varying 
amounts. These taxes are sometimes referred to as lodging 
tax, room tax, sales tax, tourist tax, or hotel tax. The taxes 
are paid by guests, but hosts are typically under a duty to 
collect the taxes and remit them to the state or municipality. 
Some companies, including Airbnb, collect and submit the 
taxes on the host’s behalf in various jurisdictions. 

Since occupancy taxes are paid by the guest, and are not 
the host’s expense, they are not deductible from income, or 
reflected on the host’s tax return.

 Guest Fees
Airbnb and other companies usually charge their hosts a per-
centage fee, or “guest service” fee, for using their platform. 
Airbnb advertises the fee as five to 15% of the price for the 
room. Since this fee is plaid by the host, it’s deductible as a 
business expense, and reported on the host’s tax return. 

 Value Added Tax
Value Added Tax (“VAT”) is a consumption tax assessed on 
goods and services as they travel through the supply chain. 
The U.S. doesn’t have a VAT, but many Asian and European 
countries do. So, for example, when a miller sells flour to a 
baker, the baker will pay a VAT. When the baker bakes the 
bread, and sells the loaf to the supermarket, the supermarket 
will pay a VAT. When the consumer purchases the bread 
from the supermarket, the consumer will also pay a VAT. A 
host pays VAT on purchases for the rental business, and a 
guest pays VAT on the room rental.

37 IRC Sec. 199A(d)(2); Sec. 1202(e)(3)(A).
38 Notice 2019-07, Sec. 3.05.  
39 IRC Sec. 3406; IR-2018-05, Jan. 11, 2018; Notice 1036 (Rev. Decem-

ber 2018).

airbnb...
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In Emanouil v. Commissioner, TC Memo 2020-120, the Tax 
Court allowed a deduction for a developer donating three par-
cels of land to the town where the donation was not contingent 
on approval of the development; the Court also found that the 
income tax statement, despite some missing information, was 
in substantial compliance such as not to disqualify the donation.

In Johnson v. Commissioner, TC Memo 2020-79, the Tax 
Court allowed about 60 percent of the $610,000 charitable 
contribution claimed for donation of a conservation easement 
although the amount allowed was almost twice the purchase 
price of the property five years earlier and excluded five acres 
with a residence. 

In numerous cases, the Tax Court denied charitable deductions 
for conservation easements where a possible future extinguish-
ment would not pay a proportionate share of the proceeds on 
any increase in value attributable to improvements.

In Armstrong v. Commissioner, TC Summary Opinion 2020-
26, the Tax Court once again disallowed employee business 

expenses under pre-2018 law where the employee did not seek 
reimbursement from the employer as she thought it might not 
be approved.

In Notice 2020-65, IRS provided limited guidance on the prior 
Presidential Memorandum permitting deferral of the employee 
portion of social security taxes from September-December 2020 
to January-April 2021 on a ratable basis; the deferral is avail-
able only in the case of an employee grossing $4,000 or less 
for a biweekly pay period or equivalent and is not employer 
mandated.

The IRS website, citing Notice 2006-59, sets forth that an 
employee who donates leave under an employer leave-sharing 
plan to assist other employees adversely affected by COVID-19 
does not create taxable income to employees who donate.

In Chief Counsel Advice 202035011, IRS advised that the 
receipt of virtual currency for services generates ordinary 
income and may be subject to self-employment tax depending 
on circumstances. 

airbnb...
(continued from Page 14)

1 rented the room for three days, but reserved the right to rent for two more.  Total period of customer use is five days.  
Customers 2, 3 and 4 rented for two days, four days, and two weeks respectively.  Total days rented were (5 + 2 + 4 + 
14) = 25 days.  Dividing 25 total days rented by 4 “periods of customer use” gives us an “average period of customer 
use” of 6.25 days; less than 7 days.  Jane Smith’s rentals are not real estate rentals.  As discussed above, Reg. Sec. 
1.469-1T(e)(3)(ii)(A) imposes, in effect, an irrebuttable presumption that a host like Jane, who rents a room for seven 
days or less, is providing “services significant enough to justify the conclusion that the person is engaged in a service 
business rather than a rental activity.”  

Say Jane Smith rents her home to the same four customers, but two of the four rent for 14 days.  Total days rented are 
(5 + 2 + 14 + 14) = 35.  35 days / 4 “periods of customer use” giving an “average period of customer use” of 8.75.  
Since the “average period of customer use” exceeds 7 days, but does not exceed 30 days, it may or may not be pos-
sible for Jane’s rentals to qualify as real estate leaseholds under Reg. Sec. 1.469-1T(e)(3)(ii)(B), depending whether 
she offered “significant customer services” consisting of “regular cleaning, changing linen . . .  maid service”, or the 
like.  If Jane did, then her rentals can’t be considered leases - - with one exception.  If Jane offers these services, but 
the services have a value of less than 10% of the rent she received from customers (perhaps she performed the services 
herself, and did not incur a cost), Jane’s services are not significant under Example 4, and that her rentals are actually 
real estate rentals.  

(continued on Page 16)
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RETIREMENT AND ESTATE PLANNING

Final Regulations under Code Section 642 amend Proposed 
Regulations to permit a beneficiary to carryover excess deduc-
tions on termination of an estate or trust to succeeding years if 
not usable by the beneficiary in the tax year to which the estate 
or trust terminates.

In Fridman v. United States, 126 AFTR2d 2020-5986, the Sec-
ond Circuit Court of Appeals agreed with a New York Federal 
District Court that a trustee cannot invoke Fifth Amendment 
privilege with regards to the trust itself as the trustee is hold-
ing documents in a representative capacity and the trust is an 
independent entity apart from its individual beneficiaries.

In Notice 2020-68, IRS gave guidance on the CARES Act 
and indicated that the $10,000 amount that can be taken from 
certain retirement plans on the birth or adoption of a child is to 
be applied on a per person basis in the case of multiple births 
or adoptions. 

In an FAQ on the IRS website, IRS stated that a taxpayer 
cannot rollover an outstanding loan balance from a retirement 
plan into an IRA inasmuch as IRAs cannot make loans and a 
rollover would disqualify the IRA. 

In Letter Ruling 202029006, IRS waived the 60-day rollover 
period in the case of a recent divorcee who was unaware that 
funds placed in her bank account by her spouse were from an 
IRA; in Letter Ruling 202033008, IRS declined to waive the 
60-day rollover rule where a taxpayer’s real estate agent sug-
gested that the taxpayer pay cash for a home and put the funds 
back in his IRA upon sale of the current residence and did not 
mention the 60-day rule.

BUSINESS

Final Regulations under Code Section 162 allow a deduction 
for promotional rather than charitable expense for payments 
to charitable organizations bearing a direct relationship to a 
taxpayer’s business made with a reasonable expectation of 
financial return commensurate with the amount of the payment. 

In Duncan v. Commissioner, 126 AFTR2d 2020-6084, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 
an attorney who received gratuitous money beyond the agreed 
fee from his client for a favorable result had to report the income 
where the client did not treat the payment as a gift.

In VHC Inc. v. Commissioner, 126 AFTR2d 2020-5578, the 
Seventh Circuit Court of Appeals agreed with the Tax Court that 

purported loans in excess of $132 million over a 16-year period 
with only $39 million repaid did not give a bad debt deduction 
to the lender entity, owned by the father, as the Court agreed 
that there was no likelihood of repayment from the borrower 
which was owned by the son of the owner of the lender entity.

In Yapp v. Commissioner, 126 AFTR2d 2020-5494, the Ninth 
Circuit Court of Appeals agreed with the Tax Court that ex-
penses incurred in developing a product line and in soliciting 
pre-orders prior to the official launching of products were 
start-up expenses and not eligible for an immediate deduction. 

In Brashear v. Commissioner, TC Memo 2020-122, the Tax 
Court stated that involvement in “projects” is not necessarily a 
trade or business, disallowing losses claimed from a “develop-
ment project” and a “waste management” project.

In Franklin v. Commissioner, TC Memo 2020-127, the Tax 
Court disallowed numerous business expenses of an investment 
banker with an MBA including business bad debts for lack of 
substantiation; he created a travel log after receiving an audit 
notice and sought to deduct cross country flights to visit his 
son who was living with the taxpayer’s former wife. 

In Sham v. Commissioner, TC Memo 2020-119, the Tax Court 
in a detailed 94 page opinion denied most business expenses 
as well as additional personal expenses due to lack of substan-
tiation; the Court also disallowed other expenses for develop-
ing “soft skills” and “general self-help guidance” including 
hypnosis and travel to India and Europe for lack of relevance. 

In Pilyavsky v. Commissioner, TC Summary Opinion 2020-
20, the Tax Court found that a database engineer fabricated 
about $47,000 in expenses and $10,000 in income to create 
a Schedule C reflecting alleged self-employment; the Court 
allowed $3,500 in expenses but did not adjust out the $10,000 
of alleged self-employment income. 

In Lothringer v. United States, 126 AFTR2d 2020-5663, a 
Texas Federal District Court determined that the owner of a 
corporation was, in essence, its alter ego and personally liable 
for corporate tax debt based, among other things, on failure 
to observe corporate formalities including filing income tax 
returns and annual reports as well as paying personal expenses 
out of the business.

In United States v. Beskrone, 126 AFTR2d 2020-5435, a Dela-
ware Federal District Court reversed a bankruptcy court and 
held that a C corporation’s tax liability accrues only on the last 
day of the year which makes the tax obligation solely that of the 

(continued on Page 17)
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estate and gives the Government priority over other creditors. 

In Preimesberger v. United States, 126 AFTR2d 2020-5552, 
a California Federal District Court refused to give summary 
judgment in favor of the Government on the willfulness of a 
10 percent owner of a nursing home facility who did not pay 
the payroll taxes due to slow payments by medicare as well as 
a bank loan compelling the payment of other bills including 
net payroll.

In Fact Sheet 2020-11, IRS provided examples of situations 
in which Form 8300, reporting cash payments over $10,000 
received in a trade or business, will be required including any 
two or more related payments within 24 hours or payments 
as part of a single transaction or related transactions within a 
12-month period; recipients would need to file when $10,000 
in cash is received cumulatively during the 12-month period 
and then with each $10,000 in additional payments. 

PROCEDURE

In Trump v. Vance, 126 AFTR2d 2020-5082, the US Supreme 
Court by a 7 to 2 margin agreed with the Second Circuit Court 
of Appeals that a sitting President does not enjoy absolute 
immunity from state criminal process and, accordingly, a 
prosecutor can obtain the President’s tax returns as part of an 
investigation upon showing of need and relevance.

In United States v. Blake, 126 AFTR2d 2020-5258, the Sev-
enth Circuit Court of Appeals agreed with an Indiana Federal 
District Court that it was proper to base the sentencing of an 
individual with an MBA who filed false tax returns including 
one alleging his own death on the amount of the attempted 
fraud and not just the actual fraud.

In Babu v. Commissioner, TC Memo 2020-121, the Tax Court 
agreed with the failure of IRS to abate an accuracy penalty in 
the case of an attorney who had taken tax courses and owned a 
business supplying owners with software for return preparation 
and did not report over $2.9 million of flowthrough income 
from the entity over a two-year period.

In Minemyer v. Commissioner, TC Memo 2020-99, the Tax 
Court found that an individual was not liable for the civil fraud 
penalty due to lack of supervisory approval before communi-
cation to the taxpayer; in Patel v. Commissioner, TC Memo 
2020-133, the Tax Court threw out accuracy related penalties 
that did not have supervisory approval at the time of issuance 
of the Revenue Agent Report and accompanying letter 5153.

In Thompson v. Commissioner, 155 TC No. 5, the Tax Court 
determined that supervisory approval is not required of dis-
cretionary penalties when a resolution is reached at the agent 
level inasmuch as the examination is not considered complete. 

In United States v. Toth, 126 AFTR2d 2020-6065, a Massa-
chusetts Federal District Court found not only that the FBAR 
penalty for willful failure to report foreign assets did not violate 
the due process clause or constitute cruel and unusual punish-
ment but also that it was appropriate due to the individual’s 
conscious effort to be unaware of her responsibilities (she left 
a blank where asked on Schedule B whether she had an interest 
in any foreign account).

In Hidy v. United States, 126 AFTR2d 2020-5545, a Nebraska 
Federal District Court found no reasonable cause for abating the 
non-willful FBAR penalties for five years where the taxpayer 
had ten different accounts at eight different foreign banks of up 
to $1 million in the aggregate; although the taxpayer prepared 
his own return, the Court said that he should have looked into 
the question on Schedule B of the tax return.

In Gregory v. United States, 126 AFTR2d 2020-5649, the Court 
of Federal Claims agreed with the IRS denial of a refund based 
on an amended return where the return was not signed; the 
Court noted that the requirement of a signature was statutory 
and could not be waived. 

In Porporato v. Commissioner, TC Summary Opinion 2020-
24, the Tax Court stated that, where a taxpayer’s refund from 
an overpayment is barred due to the statute of limitations, any 
offset of another year is also barred. 

In United State v. Cantliffe, 126 AFTR2d 2020-________, a 
Colorado Federal District Court stated that an IRS lien attached 
to real property of a taxpayer transferred to a trust where there 
was not adequate consideration, no recordation and the taxpayer 
continued to reside in the property taking mortgage interest and 
home office deductions as a “beneficiary” of the trust.

In Barnhill v. Commissioner, 155 TC No. 1, the Tax Court al-
lowed a company director pursued for unpaid trust funds taxes 
to argue merits at a CDP hearing when he asserted that he failed 
to get notice of an Appeals conference and IRS closed the matter 
and assessed two days later without follow-up.

In Dodson v. Commissioner, TC Memo 2020-106, the Tax 
Court agreed that IRS did not abuse its discretion in denying 
an installment agreement where a couple had sufficient equity 
in their primary residence against which they could borrow to 

(continued on Page 18)
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pay the liability in full.

In Sadjadi v. Commissioner, 126 AFTR2d 2020-5188, the 
Fifth Circuit Court of Appeals agreed with the Tax Court that 
the terms of acceptance of an Offer in Compromise were clear 
and that it was voided by noncompliance during the five suc-
ceeding years.

In In Re: Feshbach, 126 AFTR2d 2020-5995, the Eleventh 
Circuit Court of Appeals agreed with a Florida Federal District 
Court that a couple could not discharge over $5 million in tax 
liability where they earned as much as $8.5 million a year but 
who spent the substantial portion; IRS had previously rejected 
multiple Offers in Compromise.

In United States v. Webb, 126 AFTR2d 2020-6060, an Indiana 
Federal District Court allowed IRS to reverse, reinstate and 
enforce collection of liability improperly written off following 
bankruptcy but where prior liens remained collectible against 
assets.

In In Re: Gabbidori, 126 AFTR2d 2020-5080, and in In In Re: 
Szczyporski, 126 AFTR2d 2020-5048, Bankruptcy Courts in 
Florida and Pennsylvania respectively found the shared respon-
sibility payment to be a tax rather than a penalty.

In Robinson v. Commissioner, TC Memo 2020-134, the Tax 
Court granted innocent spouse status to a divorcee whose hus-
band put her name on the business though she did not actually 
perform services and did not control the business funds (and 
only had restricted access to personal funds).

In Yiu v. Commissioner, TC Summary Opinion 2020-23, the 
Tax Court determined that Congress intentionally denied claim-
ants of innocent spouse status a refund if proceeding under 
Section 6015(c) as opposed to Subsections (b) or (f). 

In News Release 2020-182, IRS announced that Form 1040-
X, amending individual income tax returns, can now be filed 
electronically. 

The IRS Manual was revised to reflect that nonautomatic/
discretionary penalties must be approved by the immediate 
supervisor before any written communication of proposed 
penalties wherein the taxpayer may be asked to consent.

In SBSE-05-0720-0049, IRS recognized that CDP notices 
currently have two response addresses, one at the top of the 
first page and another on a voucher for submitting payment at 
the bottom of the first page, and will consider a timely appeal 
sent to either address as valid notwithstanding that the intended 

address is the one at the top of the page.

In Chief Counsel Advice 202026002, IRS determined that a 
“superseding” return, one refiled before the due date and not as 
an amended return, does not change the statute of limitations 
which is measured based on the date of the original return; 
this applies both to an IRS assessment and to a taxpayer claim 
for refund.

January-march, 2020

INDIVIDUALS

P.L. 116-136, the Coronaviris Aid, Relief and Economic Se-
curity (CARES) Act:

• Creates a credit against 2020 taxes in the form of a rebate 
for U.S. residents with social security numbers and not 
a dependent of another based on 2019 adjusted gross 
income (or 2018 if 2019 is unfiled) of $1,200 ($2,400 if 
married) plus an additional $500 per qualifying child with 
the maximum rebate phased out by $5 for each $100 that 
income exceeds $75,000 for single individuals, $112,500 
for heads of household and $150,000 for married couples; 
the credit amount is subsequently computed on the 2020 
return and the rebate is subtracted but not below zero.

• Allows a deduction of up to $300 for cash charitable 
donations in 2020 to nonitemizers and suspends the ad-
justed gross income cap on cash contributions for 2020.

• Creates an exclusion after date of enactment through 
year-end on employer repayment of student loans up 
to $5,250 as part of the existing employee educational 
assistance program.

In Keels v. Commissioner, TC Memo 2020-25, the Tax Court 
determined that amounts paid into a PayPal account in the 
taxpayer’s name and social security number were not income 
to him as the account was used to receive money from persons 
buying tickets to a fundraiser; the Court also held that amounts 
backed out of income over two years as deferred compensation 
met the criteria for deferral under Section 409A and were not 
income to the taxpayer.

In Gebman v. Commissioner, TC Memo 2020-1, the Tax Court 
denied numerous deductions related to a rental property, the 
application of basis in cashing an IRA and a net operating loss 
carryforward in excess of $1.4 million when none of it could 
be proven; the Court once again stated that providing a copy 
of a prior year return showing an NOL is insufficient proof.

(continued on Page 19)
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In Christensen v. Commissioner, TC Memo 2020-14, the Tax 
Court denied a part-time professor with under $14,000 in wages 
a deduction for pre-2018 employee business expense of more 
than $34,000 including trips to Norway and Costa Rica which 
related to a business which had been defunct for about a decade.

In Carter v. Commissioner, TC Memo 2020-21, the Tax Court 
denied a deduction for a conservation easement where the 
exact locations of permissible building lots were not identified 
in the easement; in Railroad Holdings, LLC v. Commissioner, 
TC Memo 2020-22, the Tax Court found that a conservation 
easement that provided a return on extinguishment violated 
the protection in perpetuity rule which caused the deduction 
to be disallowed. 

In Near v. Commissioner, TC Memo 2020-10, the Tax Court 
denied a pre-2018 expense deduction to an attorney who failed 
to submit claims for business expenses to his employer for 
likely payment and, in any event, could not substantiate the 
actual costs.

The IRS website has been updated to require that charitable 
organizations provide the donor with a Form 8283 for noncash 
charitable contributions upon receipt of virtual currency.

RETIREMENT AND ESTATE PLANNING

P.L. 116-136, the Coronavirus Aid, Relief and Economic Se-
curity (CARES) Act:

• Suspends the minimum distribution rule for 2020 (and for 
2019 first time required minimum distributions within the 
grace period ending April 1, 2020) for defined contribu-
tion plans and IRAs, ignoring 2020 in determining any 
five-year period on required withdrawals (any ten-year 
period, in contrast, is not extended).

• Waives the 10 percent early withdrawal penalty for distri-
butions in 2020 up to $100,000 from qualified retirement 
plans or IRAs with one-third taxed in each of three years 
beginning in 2020 and recontribution available within 
three years for individuals (including self-employeds) 
diagnosed or with a spouse or dependent diagnosed with 
the virus or with an inability to work due to quarantine, 
furlough, closing or reduced hours.

• Allows cumulative loans from employer plans from 
date of enactment through September 22, 2020 of up to 
the lesser of $100,000 or 100 percent of an individual’s 
vested balance and delays repayment on existing loans 
by one year on payments due on or after the date of 
enactment through December 31, 2020, in each case for 
individuals (including self-employeds) diagnosed or with 
a spouse or dependent diagnosed with the virus or with 

an inability to work due to quarantine, furlough, closing 
or reduced hours.

In Merrell v. Commissioner, TC Summary Opinion 2020-5, the 
Tax Court ruled that the ten percent penalty on early withdrawal 
from an IRA applies when the withdrawal was on account of the 
disability of the spouse rather than the account holder himself.

In Gillette v. Commissioner, 125 AFTR2d 2020-518, the 
Seventh Circuit Court of Appeals agreed with the Tax Court 
that a gambling addiction allegedly caused by a prescription 
medication for restless leg syndrome was not a disability which 
allowed an early distribution from an IRA.

In Conard v. Commissioner, 154 TC No. 6, the Tax Court ruled 
that the penalty for early withdrawal for those not disabled and 
under age 59½ does not violate equal protection as the law 
promotes a legitimate state purpose.

In a FAQ on the IRS website, IRS indicated that the deadline 
for making IRA contributions and for calendar year corpora-
tions to make retirement contributions (without an extension) 
is July 15, 2020 rather than April 15. 

BUSINESS

P.L. 116-127, The Families First Coronavirus Response Act, 
creates a 100 percent tax credit against the employer portion of 
social security tax when employers of less than 500 employees 
provide paid leave from April 1, 2020 under the Act due to 
quarantine, seeking medical diagnosis or care for another; the 
cap is generally 100 percent of pay up to $511 per day for ten 
days but is two-thirds of pay up to a $200 payment per day 
for ten days for care of another but up to 60 days if the care is 
because of school or day care closing due to the virus (a credit 
against income tax is available to those self-employed).

P.L. 116-136, the Coronavirus Aid, Relief and Economic Se-
curity (CARES) Act:

• Provides a refundable employment tax credit for 50 
percent of the first $10,000 of wages (including health 
insurance) per employee paid or incurred from March 13, 
2020 for any quarter through yearend for employers fully 
or partially shut down by a governmental authority due 
to the virus or whose quarterly gross receipts declined 
by more than 50 percent from the comparable quarter in 
2019 ceasing at the start of a quarter where the 80 percent 
level is attained (not available to businesses utilizing the 
PPP loan); for business of more than 100 employees, the 
credit applies only when employees were not providing 
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services due to the virus.
• Allows a deferral of payment of the employer portion of 

social security taxes (one-half by self-employeds) after 
enactment and through 2020, one-half to December 31, 
2021 and the balance to December 31, 2022 (not available 
to businesses utilizing the PPP loan).

• Relaxes the business interest limitation for 2019 and 2020 
by allowing a deduction up to the amount of interest in-
come plus 50 percent of income before depreciation and 
amortization and by allowing 2019 income numbers to 
be utilized in 2020 for calculating this limitation.

• Allows net operating losses from 2018, 2019 and 2020 
to be carried back five years and to fully offset income.

• Delays the applicability of the ordinary loss limitation 
for individuals retroactive to 2018 with a new effective 
date of 2021 (2027 in the case of farmers).

• Allows C corporations in 2020 to deduct cash charitable 
contributions of up to 25 percent of tentative taxable 
income.

• Allows an election until December 31, 2020 by C corpo-
rations to take any unused alternative minimum tax credit 
on a 2018 return; otherwise it is taken in 2019.

• Corrects an error in the 2017 Tax Cuts and Jobs Act by 
restoring the treatment of leasehold improvements to 
commercial property by landlords or tenants as 15-year 
property, allowing immediate writeoff through bonus 
depreciation.

Proposed Regulations under Section 274 clarify that the 50 
percent limitation on meals applies to all food and beverage pur-
chases (including tax, tip and delivery fees), whether meals or 
snacks, including de minimis and convenience of the employer 
(except restaurants/caterers) with the following exceptions:

• Purchases for resale
• Where taxable to the recipient
• When primarily for customers (> 50 percent)
• In connection with a nondiscriminatory employee social 

or recreational activity

In Isaacson v. Commissioner, TC Memo 2020-18, the Tax 
Court found that a disbarred tax attorney, who had assisted 
four victims of church abuse for a 60 percent contingency fee, 
had placed the $12.75 million settlement proceeds in a general 
account and was liable for taxes on his portion upon receipt, 
also sustaining a civil fraud penalty.

In Primus v. Commissioner, TC Summary Opinion 2020-2, the 
Tax Court stated that revenue is not required for a business to 
leave the start-up phase with nondeductibility of expenses and 
enter the active phase; the start-up phase includes expenses to 
create an active business.

In Abubakr v. Commissioner, TC Summary Opinion 2020-8, 
the Tax Court disallowed numerous expenses of a travel agent 
for lack of substantiation, duplication, prior reimbursement 
and personal travel (the taxpayer had claimed travel expense 
of twice his revenue); in Reliable Computer Services, Inc. v. 
Commissioner, TC Summary Opinion 2020-7, the Tax Court 
agreed with the IRS that the taxpayer failed to substantiate 
business expenses for both a controlled C corporation and a 
related sole propriatorship.

In Brown v. Commissioner, 125 AFTR2d 2020-________, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court 
that a CPA working as a consultant mostly in New Jersey but 
with his family in Georgia had a tax home in New Jersey; 
the taxpayer only offered vague testimony about some work 
performed in Georgia.

In Rivera v. Commissioner, TC Memo 2020-7, the Tax Court 
accepted an IRS bank deposits analysis in the reconstruction 
of income and also denied numerous expenses including 
paying college tuition of the taxpayer’s daughter through a 
controlled entity.

In Cuthbertson v. Commissioner, TC Memo 2020-9, the Tax 
Court denied $7.3 million in tax deductions for alleged losses 
related to a golf course, finding that there was no substance to 
“abandonment” of the golf course and the “sale” of promis-
sory notes.

In Alta V. Limited Partnership v. Commissioner, TC Memo 
2020-8, the Tax Court again found former shareholders of a C 
corporation liable for corporate taxes as transferees where they 
sold assets and distributed the proceeds without paying taxes. 

In Bordelon v. Commissioner, TC Memo 2020-26, the Tax 
Court determined that an individual was “at risk” when he 
used a 100 percent owned limited liability company to obtain 
a Government loan which he personally guaranteed as he had 
no right of contribution with respect to his guarantee.

In Simonelli v. Commissioner, 125 AFTR2d 2020-647, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 
the taxpayer was not practicing law with the intention of making 
a profit as he was not licensed where he lived or worked and 
was involved only in two lawsuits for his son and probate of 
his brother’s estate, none of which generated fees.

In Dunlap v. Commissioner, TC Summary Opinion 2020-10, 
the Tax Court ruled for the second time that post-retirement 
payments from Mary Kay are subject to self employment tax 
as they were tied to prior labor.
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In Chief Counsel Advice 202009024, IRS opined that only 
losses permitted to be taken due to sufficient basis and amounts 
“at risk” can offset the self-employment tax that would be 
generated by a guaranteed payment in the case of an entity 
taxed as a partnership.

PROCEDURE

In Willett v. United States, 125 AFTR2d 2020-1037, a Cali-
fornia Federal District Court agreed with IRS that a taxpayer 
did not have reasonable cause for late filing and late payment 
when the CPA who was engaged failed to file the returns and 
subsequently died, the Court noting that reliance on an agent 
does not constitute reasonable cause; in Hunter Maintenance 
& Leasing Corporation v. United States, 125 AFTR2d 2020-
1058, an Illinois Federal District Court declined to find rea-
sonable cause for abatement of a late filing penalty when both 
the outside CPA and the internal CFO died of cancer and the 
completed returns were found on the CFO’s desk.

In United States v. Ott, 125 AFTR2d 2020-1073, a Michigan 
Federal District Court determined that willful failure to file an 
FBAR could be proven by objective recklessness including 
concealment – in this case using a sister’s Canadian address on 
a $1 million plus bank account; in United States v. Schwarz-
baum, 125 AFTR2d 2020-________, a Florida Federal District 
Court found that a taxpayer’s failure to file an FBAR for the 
first year in which he had funds in a foreign bank account, all 
of which was gifts from his father, was not willful, rejecting an 
argument by the Government that simply signing an income tax 
return does not automatically create willfulness; having filed 
an FBAR in the following year, the failure to file succeeding 
years was considered willful.

In Belair Woods, LLC v. Commissioner, 154 TC No. 1, and 
Tribune Media Company v. Commissioner, TC Memo 2020-2, 
the Tax Court held that supervisory approval of a nonautomatic 
penalty is required before the first formal communication to 
a taxpayer that IRS has imposed a penalty; in Tribune Media 
Company v. Commissioner, TC Memo 2020-2, the Tax Court 
determined that written supervisory approval of a penalty, 
required for the “initial determination” is not needed before 
the issuance of Form 5701 – Notice of Proposed Assessment.

In Hommel v. Commissioner, TC Memo 2020-4, the Tax 
Court threw out an IRS-imposed penalty for understatement 
of over $1 million in taxes as it failed to have timely approval 
by a manager; in Frost v. Commissioner, 154 TC No. 2, the 
Tax Court held that the IRS failed to get proper approval for 
imposing penalties for two of three years where the taxpayer 
could not substantiate basis and business expenses and created 
a calendar from memory.

In Chadwick v. Commissioner, 154 TC No. 5, the Tax Court, 
disagreeing with a 2014 decision of a New York Federal District 
Court, held that the Trust Fund Recovery Penalty is a penalty 
and not a tax and, accordingly, requires managerial approval in 
writing; however, the Court found in this case that managerial 
approval was given electronically.

In Seely v. Commissioner, TC Memo 2020-6, the Tax Court 
found that a petition was timely filed where the envelope did 
not have a postmark and the petition was received by the Court 
more than 90 days after the date on the Notice of Deficiency, 
finding credible the extrinsic evidence including testimony of 
the attorney as to timely filing despite receipt 21 days after 
mailing (with both parties agreeing that normal delivery to a 
Government office in Washington, DC, takes 8 to 15 business 
days).

In Waltner v. Commissioner, the US Supreme Court denied 
certiorari and let stand a decision of the Ninth Circuit Court 
of Appeals at 123 AFTR2d 2019-1720 which affirmed the Tax 
Court’s refusal to apply the “mailbox” rule to prove timely mail-
ing accepting the regulatory mandate of registered or certified 
mail or designated delivery service.

In Harrison v. United States, 125 AFTR2d 2020-726, a Wis-
consin Federal District Court reconsidered its decision of three 
weeks earlier which was adverse to the taxpayer and held that 
the date of mailing and not the date of receipt by IRS controls 
the ability to obtain a refund in the case of a late filed return.

In United States v. Holland, 125 AFTR2d 2020-1195, the 
Sixth Circuit Court of Appeals agreed with a Michigan Federal 
District Court that the IRS could not seize about $20 million 
of assets in a partnership created by the tax debtor, a top Mo-
town song writer; IRS had argued that a partnership created 14 
years previous was the alter ego of the individual, the Court 
disagreeing and finding that there was full consideration for 
the prior transfer.

In Melasky v. Commissioner, 125 AFTR2d 2020-746, the Fifth 
Circuit Court of Appeals agreed with the Tax Court that IRS 
could apply funds from a seized bank account as it wished 
notwithstanding that the taxpayer had delivered a check on the 
account four days before the seizure; the check was not im-
mediately presented for payment by IRS and was dishonored 
due to the lack of funds resulting from seizure.

In United States v. Dase, 125 AFTR2d 2020-1079, an Alabama 
Federal District Court balanced the equities and allowed sale 
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of the principal residence of a tax delinquent despite its senti-
mental value to his sister who owned 50 percent as a tenant in 
common (and had the right to 50 percent of the proceeds) but 
did not live in the residence.

In Jacobsen v. Commissioner, 125 AFTR2d 2020-911, the 
Seventh Circuit Court of Appeals affirmed a decision of the Tax 
Court which gave innocent spouse relief for years in which the 
taxpayer did not know and had no reason to know of his wife’s 
embezzlement but not for the other years, indicating that the 
Tax Court was within its discretion in granting greater weight 
to knowledge than to other factors.

In United States v. Chesteen, 125 AFTR2d 2020-969, the Fifth 
Circuit Court of Appeals reversed a Louisiana Federal District 
Court and determined that the shared responsibility payment 
is a penalty dischargeable in bankruptcy; in In Re: Albracht, 
125 AFTR2d 2020-________, a North Carolina Bankruptcy 
Court agreed. 

In In Re: Harold, 125 AFTR2d 2020-900, a Michigan Bank-
ruptcy Court stated that nondischargeability of a tax debt does 
not require a showing of fraud, only a willful attempt to avoid 
a tax.

In Maehr v. US Department of State, 125 AFTR2d 2020-
1093, a Colorado Federal District Court determined that the 
revocation of a passport for substantial delinquent taxes is not 
unconstitutional because it rationally relates to a legitimate 
government interest.

In Notices 2020-17, 2020-18 and 2020-20, IRS extended April 
15 filing and payment deadlines for individuals, corporations, 
partnerships, and fiduciaries as well as gift tax returns to July 
15, 2020 including estimated taxes which otherwise would 
have been due on April 15.

In News Release 2020-59, IRS suspended installment agree-
ment payments and monthly Offer in Compromise payments 
due between April 1, 2020 and at least July 15, 2020 with 
interest continuing to accrue; it also suspended new passport 
certifications, referrals to private debt collectors, most liens 
and levies and most audits during this period.

In Information Release 2020-34 and Fact Sheet 2020-2, IRS 
announced that it will increase the use of data analytics and 
research to identify nonfilers and will make face-to-face visits 
generally after written notices; IRS also announced that it will 
hold up refunds to those showing at least one unfiled tax return 
within the previous five years. 

In Chief Counsel Memorandum 20200801F, IRS concluded that 
the Employer Shared Responsibility Payment is not subject to 
any statute of limitations on assessment.

July-SEptEmbEr, 2019

INDIVIDUALS

In DeMar v. Commissioner, TC Memo 2019-91, the Tax Court 
denied the noncustodial parent the dependency allowance 
because Form 8332 was not included with the return, noting, 
because it was received during litigation, the taxpayer would 
need to file an amended return and the custodial parent would 
also need to amend to withdraw her claim.

In Gutierrez v. Commissioner, TC Summary Opinion 2019-
23, the Tax Court allowed an unmarried individual to treat the 
grandchildren of his life partner as foster children and receive 
the dependency exemptions and other benefits for the partner’s 
grandchildren who were being raised in the home in which the 
taxpayer contributed the only income.  

In Saunders v. Commissioner, TC Summary Opinion 2019-29, 
the Tax Court denied a pre-2018 exemption and child tax credit 
for three children taken in by an unrelated couple who paid 
all of their expenses as they failed to prove that their mother 
released the dependency allowance.

In Conyers v. Internal Revenue Service, an unpublished 
designated order in docket number 13969-18, the Tax Court 
determined that a car awarded to a high school senior for good 
grades and attendance by a local car dealership was taxable 
as an award.

In Haskins v. Commissioner, TC Memo 2019-87, the Tax Court 
found that a Government contractor in Afghanistan whose 
family remained in the US was not a bona fide foreign resident 
where she could not leave military bases and she described her 
stay as “miserable.”

In Perry v. Commissioner, TC Summary Opinion 2019-15, the 
Tax Court denied a net operating loss carryforward to a couple 
who produced no breakout with the return and no details at trial.

In Krishnan v. Commissioner, TC Summary Opinion 2019-14, 
the Tax Court found a systems engineer who had assignments 
all over the country but stayed at his uncle’s home sporadically 
between assignments without the payment of rent should be 
treated as an “itinerant” and not “away from home” for purpose 
of deducting travel and related expenses.
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In Eger v. United States, 124 AFTR2d 2019-5717, a California 
Federal District Court held that the exception allowing real es-
tate professionals in some cases to treat what would otherwise 
be passive income as non-passive does not apply to short-term 
rentals of less than seven days, resulting in an unusable passive 
loss for the taxpayer; the Court found that actual use and not 
the right of a management company to continuously use the 
properties was the standard.

In Hairston v. Commissioner, TC Memo 2019-104, the Tax 
Court denied real estate professional status to a couple with 
rental properties, finding that their tracking of hours caring 
for two properties was unreliable; the couple counted hours 
watching contractors do their work and showed a minimum 
of one hour for tasks that took minutes.  

In State of New York v. Mnuchin, 124 AFTR2d 2019-6108, a 
New York Federal District Court threw out a lawsuit filed by 
four states alleging that the cap on deducting state and local 
taxes was unconstitutional.

In Litnick v. Commissioner, 153 TC No. 1, the Tax Court 
determined that the characterization of interest expense in the 
hands of a donee/legatee who received partnership interests by 
gift and inheritance was not determined by the father’s usage 
of funds which had given rise to investment interest; the Court 
allowed the son to determine the character of the continuing 
interest expense based upon the assets of the partnership (in 
this case becoming business interest).  

In Taylor v. Commissioner, TC Memo 2019-102, the Tax Court 
limited a casualty loss from Hurricane Ike to the direct unre-
imbursed loss in value, excluding additional alleged loss due 
to the stigma of flooding causing market decline.

In Zalesiak v. Commissioner, TC Summary Opinion 2019-16, 
the Tax Court determined that a full-time construction company 
manager was not in the business of gambling despite spending 
a large portion of his remaining waking time playing poker, as 
he needed and relied on his employment; in Wu v. Commis-
sioner, TC Summary Opinion 2019-17, the Tax Court reached 
the same result in the case of a slots player.

In Revenue Procedure 2019-38 and News Release 2019-158, 
IRS set forth guidelines for the 250 hour safe harbor for real es-
tate constituting a business for purpose of the QBID including:

• The 250 hour test is annual in the first three years of a 
real estate enterprise and then becomes a three out of 
five year test.

• Time spent procuring property, arranging financing, 
reviewing financial statements for operational reports, 
improving property and travel time does not count toward 

the 250 hours.
• Separate books and records must be maintained even if 

properties are combined into a single enterprise.
• If properties are aggregated, residential and commercial 

properties must be aggregated separately while mixed-use 
property must be bifurcated into separate residential and 
commercial portions.

• The taxpayer must attach a statement of reliance on the 
safe harbor to a timely filed return.

Form 1040 per a 2019 draft will scrap the “postcard” form used 
in 2018 with three schedules instead of six; Form 1040-SR was 
released in draft for use by those at least age 65 by yearend 
(only one spouse on a joint return must have reached age 65).

In Letter Ruling 201927003, IRS determined that the transfer 
of a partnership interest from one grantor trust to another 
controlled by the spouse was a tax free interspousal transfer.

In Letter Ruling 201933005, IRS concluded that the medical 
portion of DNA testing is deductible.

RETIREMENT AND ESTATE PLANNING

In Xiao v. Chorches, 124 AFTR2d 2019-________, a Con-
necticut Federal District Court agreed with a Bankruptcy Court 
that a single participant pension plan was not an exempt asset 
in bankruptcy when required updates had not been made and 
the plan was not “permanent” having been frozen prior to the 
participation of others.

In In Re:  Hoffman, 124 AFTR2d 2019-5309, a Georgia Bank-
ruptcy Court, citing the lack of specificity in the statute, held 
that Roth IRAs are not protected in bankruptcy under federal 
law and, on the facts, disallowed an exemption under state 
law which protected IRAs only if reasonably necessary for the 
support of the filer and dependents.

In Burack v. Commissioner, TC Memo 2019-83, the Tax Court 
determined that a redeposit of an IRA withdrawal that was 
received by the trustee 58 days later but not deposited for the 
next four days constituted a timely rollover.

In Estate of Jones v. Commissioner, TC Memo 2019-101, the 
Tax Court accepted the estate’s valuation of blocks of stock 
in a timber business, accepting the estate’s discounted cash 
flow and market methodologies used at trial, tax effecting for 
a flow-through entity so as not to “overstate” the rate of return 
and 35 percent discounting.
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In Letter Ruling 201939002, IRS stated that a pending merger 
is to be considered in valuing a company’s stock for gift tax 
purposes where a hypothetical purchaser could have reasonably 
foreseen the merger; however, the valuation may be less than 
the proposed merger price to take into account the likelihood 
of the transaction.

BUSINESS

Final Regulations Under Code Sec. 168 decline to follow the 
legislative intent to treat commercial leasehold improvements 
as 15-year property which would have made them eligible for 
100 percent bonus depreciation; a technical correction will be 
needed to allow an immediate write off.

Proposed Regulations under Code Section 451 confirm that 
the statutory change effective in 2018 prohibiting deferral of 
income items for tax purposes beyond when they are reported 
for financial purposes applies only to those businesses which 
have produced a GAAP statement to regulatory bodies, bank-
ers or owners.

In Dufresne v. Commissioner, TC Memo 2019-93, the Tax 
Court agreed with IRS that $1.5 million of cash deposits over 
a four year period by a psychic constituted unreported income; 
the taxpayer had claimed that the deposits were repayments for 
loans made to his late mother but he could produce only two 
“to whom it may concern” letters with his mother’s signature 
setting forth a debt with no other details.

In Benavides & Co., PC v. Commissioner, TC Memo 2019-
115, the Tax Court determined that an accountant husband 
and bookkeeper wife with a C corporation offering tax and 
accounting services and who diverted gross receipts to both 
a controlled partnership and themselves had to report income 
at the corporate level and had taxable dividends inasmuch as 
the corporation would have had earnings and profits through 
proper reporting of the income.

In Rogers v. Commissioner, TC Memo 2019-90, the Tax 
Court denied hundreds of thousands of dollars in business and 
personal deductions claimed by separate S corporations of an 
attorney-CPA and his attorney wife as well as by the couple 
individually; the disallowed deductions included uncollectible 
receivables (cash basis) and personal legal expenses.

In Bercy v. Commissioner, TC Memo 2019-118, an individual 
who had made millions of dollars in loans over his lifetime was 
entitled to an ordinary loss on an unpaid $65,000 loan as he 
was in the business of lending.

In Moore v Commissioner, TC Memo 2019-100, the Tax Court 
denied an investment interest deduction for payments purport-
edly made by a tax preparer to creditors who lent him money 
for business expansion, the court noting that the arrangements 
may not have been true loans as they did not state interest rates 
and had no execution dates and all but one were unsigned.  

In Smith v. Commissioner, TC Summary Opinion 2019-12, 
the Tax Court found that marketing and other expenses prior 
to initial sales were deductible as beyond the start-up phase 
where the taxpayer had a business plan with agreements and 
licenses in place.

In Esteen v. Commissioner, TC Summary Opinion 2019-13, 
the Tax Court found a nurse’s one-page calendar insufficient 
to support a deduction of care expenses.

In Cristo v. Commissioner, 124 AFTR2d 2019-5293, the Ninth 
Circuit Court of Appeals concurred with the Tax Court that 
undergraduate tuition paid by a father’s business for courses of 
the son related to the business and labeled as training expense 
was not deductible.

In Alpenglow v. Commissioner, the US Supreme Court denied 
certiorari where the taxpayer sought to challenge a decision of 
the Ninth Circuit Court of Appeals at 122 AFTR2d 2018-5035 
which struck down all expenses of a medical marijuana busi-
ness other than cost of goods sold.

In Marshall v. Commissioner, 124 AFTR2d 2019-5260, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 
transferee liability applied when C corporation owners engaged 
in a complex series of transaction that left the corporation with 
huge unpaid tax liability and effectively was akin to a liquida-
tion without payment of creditors.

In Nzedu v. Commissioner, TC Summary Opinion 2019-22, 
the Tax Court denied losses on a personal return for a lawyer’s 
side business because he could not prove that an S Corporation 
election was filed for the year in issue, IRS having an election 
form filed several years later.

In Tomseth v. United States, 124 AFTR2d 2019-6131, an 
Oregon Federal District Court found that distributions from 
an S corporation that it sought to attribute to its AAA account 
from a prior period as an S corporation before becoming a C 
and reverting to S status were taxable as the AAA benefit was 
permanently lost on conversion to C.

In Giving Hearts, Inc. v. Commissioner, TC Memo 2019-94, the 
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Tax Court agreed with the revocation by IRS of exempt status 
of an organization allegedly created for purpose of providing 
promotion to participating businesses but which purpose was 
to avoid the “do not call” registry.

In WP Realty, LP v. Commissioner, TC Memo 2019-120, 
the Tax Court found that a golf course was operated with the 
intention of making a profit and not with a philanthropy mo-
tive, allowing the claiming of losses in excess of $14 million.

In Wegener v. Commissioner, TC Memo 2019-98, the Tax 
Court threw out over $1 million in deductions over three years 
claimed by a business executive who sent money to Ghana 
allegedly for cocoa farming and rescue services activities; the 
Court found that he was not engaged in a business in Ghana 
nor in activities with the primary purpose of making a profit.

In McMillan v. Commissioner, TC Memo 2019-108, the Tax 
Court denied all expenses of a horse-related activity where the 
last horse owned by the taxpayer had died two years before, the 
taxpayer claiming that her “business model” was to search for 
a talented horse with potential for the right price.

In Bishay v. United States, 124 AFTR2d 2019-5905, the US 
Court of Claims threw out a taxpayer’s suit contesting payroll 
tax liability where the potentially responsible individual had 
paid $100 to IRS and could not show that the payment was 
enough to cover one employee for one quarter.

In Information Letter 2019-8, IRS stated that the shared respon-
sibility penalty on larger businesses cannot be reduced based on 
hardship or otherwise despite the President’s Executive Order 
directing IRS to use its authority to ease regulatory burdens 
from the Affordable Care Act.

In Letter Ruling 201927005, IRS stated that a business must 
issue a Form 1099 when a debt is discharged not only upon 
action of the creditor but also when state law makes a debt 
uncollectible.

In Chief Counsel Advice 201928014, IRS stated that a C cor-
poration utilizes current year charitable contributions before 
using the earliest carryforward year; the Advice explains the 
complex interaction between the corporate charitable deduction 
and a net operating loss carryforward or carryback.

PROCEDURE

Public Law 116-25, the Taxpayer First Act:

• Places the IRS Office of Appeals directly under the IRS 
Commissioner and, effective one year after enactment, 
allows most taxpayers access to the nonprivileged portion 
of their file for an appeal.

• Increases the minimum penalty for late filing and late 
payment from $205 to $330 where the taxpayer is more 
than two months late, effective with 2019 returns.

• Allows IRS to refer cases to outside collection agencies 
as soon as two years from assessment effective 2021 and 
permits them on enactment to offer payment plans of up 
to seven years.

• Prohibits the transfer to outside collection agencies of 
cases where taxpayer income is not in excess of 200 per-
cent of the poverty level or those where substantially all 
income is from social security disability, effective 2021.

• Limits seizures in “structuring” transactions to illegal 
source income or other violations of law, effective on 
enactment.

• Eliminates the filing fee for Offers in Compromise for 
individual taxpayers with adjusted gross income for the 
most recent available year at no more than 250 percent 
of the applicable poverty level, effective on enactment.

• Allows de novo review by the Tax Court of innocent 
spouse claims denied by IRS Appeals,  effective on 
enactment.

In Intress v. United States, 124 AFTR2d 2019-5420, a Tennes-
see Federal District Court declined to distinguish electronically 
filed returns from paper returns in refusing to abate late filing 
penalties when the tax preparer believed an extension had been 
filed, the Court stating that the couple should have taken steps 
to verify that the filing was completed.

In Ott v. United States, 124 AFTR2d, 2019-5123, a Michigan 
Federal District Court stated that limited education and inex-
perience does not constitute an excuse for failure to file the 
required FBAR Forms, denying the taxpayer’s “reasonable 
cause” explanation in that she did not act in good faith and 
did not provide evidence that she informed her tax advisor of 
the foreign accounts; in United States v. Schwarzbaum, 124 
AFTR2d, 2019-5172, a Florida Federal District Court stated 
that willfulness in the context of an FBAR violation does not 
require actual knowledge of the duty to report earnings from 
foreign accounts.  

In United States v. Cohen, 124 AFTR2d 2019-________, a 
California Federal District Court ruled that the maximum pen-
alty for willful FBAR violations is not limited to $100,000 as 
a newer statute overrode a prior regulation; other courts have 
reached a different conclusion.
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In United States v. Snyder, 124 AFTR2d 2019-5969, the Sixth 
Circuit Court of Appeals reversed an Ohio Federal District 
Court and vacated the conviction of an individual charged with 
multiple counts of failure to pay trust fund taxes inasmuch as 
the lower court had admitted testimony that the accused had 
failed to file personal tax returns.

In United States v. Doll, 124 AFTR2d 2019-________, a 
Nebraska Federal District Court held that the six-year period 
for criminal prosecution for failure to pay over withheld taxes 
from employees begins on the April 15 of the year following 
the applicable calendar quarter based on statutory interpretation 
similar to determining the deadline for assessment of the Trust 
Fund Recovery Penalty.

In Kohan v. Commissioner, TC Memo 2019-85, the Tax Court 
determined that the statute of limitations on assessment re-
mained open nine years after tax years in issue where a dentist 
reported gross receipts from insurance carriers but did not report 
over $745,000 paid directly to him by patients over two years, 
the Court finding fraud through maintaining inadequate records, 
deliberate concealment and failure to cooperate with IRS.

In Seaview Trading, LLC v. Commissioner, TC Memo 2019-
122, the Tax Court determined that filing a partnership return 
by facsimile to an IRS revenue agent is not a proper filing and 
keeps the statute of limitations open indefinitely for assessment.

In Patel v. United States, 124 AFTR2d 2019-5097, a New Jersey 
Federal District Court stated that the “mailbox rule” does not 
apply to federal courts; the taxpayer mailed a refund claim two 
days before the second anniversary of an IRS denial but it was 
received by the clerk of the court five days later.

In Stauffer v. Internal Revenue Service, 124 AFTR2d 2019-
5909, the First Circuit Court of Appeals agreed with a Massa-
chusetts Federal District Court that the statute of limitations on 
a refund claim continued to run despite a taxpayer’s disability 
where his son held a durable power of attorney notwithstand-
ing that the son had no knowledge of the potential claim; in 
Carter v. United States, 124 AFTR2d 2019-5467, an Alabama 
Federal District Court ruled that the disability of a Personal 
Representative, unlike that of an individual taxpayer, does not 
suspend the running of the statute of limitations on refunds.  

In In Re:  Dickson, 124 AFTR2d 2019-________, an Indiana 
Federal District Court concluded that the filing of bankruptcy 
by a taxpayer does not delay the running of the two-year statute 
of limitations on refund claims.

In Davis v. United States, 124 AFTR2d 2019-5143, a Mary-

land Federal District Court concluded that preparer penalties 
must be paid in full before a claim for refund can be filed in 
federal court.

In United States v. Planes, 124 AFTR2d 2019-5108, a Florida 
Federal District Court agreed that limited liability entities 
should be disregarded when an individual owing more than 
$9 million in Trust Fund Recovery Penalties moved money 
between at least ten entities at will to hinder collection efforts, 
the Court enjoining further transfers.

In Salter v. Commissioner, 124 AFTR2d 2019-5640, the Fourth 
Circuit Court of Appeals agreed with the Tax Court in uphold-
ing a levy at a CDP appeal where the taxpayer was not in cur-
rent compliance and did not submit requested information; in 
Gilmore v. Commissioner, TC Memo 2019-97, the Tax Court 
found that IRS did not abuse its discretion in upholding a levy 
at a CDP appeal where the taxpayer was not in compliance 
with current estimated taxes.  

In Benson v. Commissioner, 124 AFTR2d 2019-5387, the 
Eighth Circuit Court of Appeals agreed with the Tax Court 
that a divorcing husband was not entitled to equitable relief 
from unpaid tax liability resulting from his incarcerated wife’s 
overbilling fraud when he had reason to know that she would 
not or could not pay the tax liability and he was behind in 
current taxes.

In Ogden v. Commisioner, TC Memo 2019-88, the Tax Court 
denied innocent spouse relief to a disabled individual as to 
failure to report her own disability income when she could not 
prove that she was the victim of abuse; in Welwood v. Com-
missioner, TC Memo 2019-113, the Tax Court denied equitable 
innocent spouse relief to a widow of an individual who had 
suffered a series of debilitating strokes followed by a serious 
automobile accident where the income arose from a “burned 
out” tax shelter, and she knew, or had reason to know, of under-
payments and no hardship existed were she to pay the liability.

In Moore v. Commissioner, TC Memo 2019-129, the Tax Court 
found that IRS abused its discretion at a CDP hearing in not 
considering reinstatement of an Offer in Compromise revoked 
due to multiple late filings and late payments.

Form 1099-NEC per a 2020 draft will replace Form 1099-MISC 
for reporting nonemployee compensation; it will have a due 
date of January 31.

In Chief Counsel Advice 201937017, IRS indicated that an 
extension of the statute of limitations executed by the taxpayer 
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prior to its expiration is invalid when the IRS failed to timely 
execute the extension due to the government shutdown. 

april-JunE, 2019

INDIVIDUALS

Final Regulations under Code Section 170 reiterate Proposed 
Regulations stating that the charitable deduction applies only to 
the difference between what a taxpayer contributes to a state-
sponsored charitable fund and the tax savings arising from the 
relationship; however, this rule may be disregarded if the tax 
benefit does not exceed 15 percent of the taxpayer payment.

Proposed Regulations under Code Section 1400Z, define 
“substantially all” as at least 70 percent in the context of per-
centage of tangible assets in a qualified opportunity zone but 
define “substantially all” as at least 90 percent in the context 
of the holding period.

In Brown v. Commissioner, TC Memo 2019-69, the Tax Court 
ruled for a second time in a year that donations received by a 
pastor were unreported income rather than gifts, analyzing each 
of the determining factors in favor of taxability, also holding 
that a pastor’s receipt of income could not be considered as a 
parsonage allowance as it was not designated as such before 
receipt through an employment contract, a budget item or a 
notation in Board minutes.

In Jim v. United States, the US Supreme Court denied cer-
tiorari, declining to review a ruling of the Eleventh Circuit 
Court of Appeals at 121 AFTR2d 2018-1939 which held that 
shared gaming revenue among Native American tribe members 
was not exempt from taxation as welfare payments; in Clay v. 
Commissioner, 152 TC No. 13, the Tax Court concluded that 
members of a Native American tribe receiving per capita dis-
tributions from the casino on tribal lands were subject to tax on 
the distributions as the payments were not directly derived from 
the land which would have exempted the distributions from tax.  

In Frey v. Commissioner, TC Memo 2019-62, the Tax Court 
rejected the “zeroing out” of wage income as an assignment of 
income to a controlled entity which had unused losses.

In Barbara v. Commissioner, TC Memo 2019-50, the Tax Court 
determined that a couple running a lending business materially 
participated, finding that their hours exceeded 700 per year 
and that participation was regular, continuous and substantial.  

In Williams v. Commissioner, 123 AFTR2d 2019-2008, the 
Ninth Circuit Court of Appeals agreed with the Tax Court that 

an individual’s airplane rental activity was not a single eco-
nomic unit with a telephone skills training business, causing 
the airplane rental to be a passive activity.

In Rose v. Commissioner, TC Memo 2019-73, the Tax Court 
cited noncontemporaneous records and found implausible a 
taxpayer’s claim that she was a real estate professional spending 
over 750 hours per year in managing three rental properties; 
she claimed that she worked 16-18 hour days related to the 
properties despite having three young children.

In Conner v. Commissioner, 123 AFTR2d 2019-2015, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court 
that the character of several pieces of land had changed from 
being held for development to being held for investment when 
developmental steps got stymied and ceased, giving only a 
capital loss.

In Malulani Group v. Commissioner, 123 AFTR2d 2019-2190, 
the Ninth Circuit Court of Appeals agreed with the Tax Court 
that a purported like-kind exchange was tax avoidance and 
akin to a sale where the taxpayer received replacement prop-
erty from related persons in an exchange and they promptly 
disposed of the relinquished property, rejecting an argument by 
the taxpayer that it first diligently sought replacement property 
from an unrelated party.

In Breland v. Commissioner, TC Memo 2019-59, the Tax 
Court stated that a taxpayer cannot rely on prior tax returns 
to substantiate basis in the case of a like-kind exchange but 
must provide specific proof as to the elements of basis which 
carryover from one or more prior properties. 

In Milkovich v. United States, 123 AFTR2d 2019-1868, a 
Washington Federal District Court determined that a home-
owner could not deduct interest paid to the lender on a mort-
gage debt where personal liability was discharged in an earlier 
bankruptcy as the debt had become nonrecourse to the taxpayer.

In Oliveri v. Commissioner, TC Memo 2019-57, the Tax Court 
denied tens of thousands of dollars of charitable contributions 
claimed by an evangelist who deducted substantial personal 
expenses; the taxpayer argued that all meals in restaurants 
were deductible as he was evangelizing the wait staff and other 
customers while eating.

In Blau v. Commissioner, 123 AFTR2d 2019-1960, the District 
of Columbia Circuit Court of Appeals agreed with the Tax 
Court that a deduction for a donation of commercial property 
to a university could be denied where the taxpayer failed to 
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comply with the regulatory requirement of furnishing basis 
information as this is only excusable if a valid explanation is 
provided for noncompliance.  

In McNely v. Commissioner, TC Memo 2019-39, the Tax 
Court under pre-2018 law denied a couple a theft loss for a 
fraudulent investment scheme because they failed to file an 
insurance claim and, in addition, could not show the unlikeli-
hood of restitution.

In Mihelick v. Commissioner, 123 AFTR2d 2019-2251, the 
Eleventh Circuit Court of Appeals reversed a Florida Federal 
District Court and allowed an ex-wife who had to report one-
half of $600,000 in income that her former husband had taken 
improperly from his business prior to divorce to deduct her 
one-half repayment although it was made to her former husband 
who, in turn, paid it to the company.

In Baca v. Commissioner, TC Memo 2019-78, the Tax Court 
disallowed employee business expenses due to inadequate 
records and, in the case of travel expenses, due to his tax home 
having shifted for an indefinite work position.

In Brown v. Commissioner, TC Memo 2019-30, the Tax Court 
determined that the “tax home” of a CFO was where his sole 
service recipient was in New Jersey and not where his family 
was in Georgia making nondeductible his unreimbursed travel 
between locations.

In Program Manager Technical Advice 2019-2, IRS stated that 
it will deny the child tax credit to persons who have religious 
objections to obtaining social security numbers.

RETIREMENT AND ESTATE PLANNING

In Reed KRON/IBEW Local 45 Pension Plan, 123 AFTR2d 
2019-________, the Ninth Circuit Court of Appeals reversed a 
California Federal District Court and allowed a domestic part-
ner to receive surviving spouse benefits, noting that California 
law applied in the absence of federal guidance which did not 
exclude domestic partners from the definition of “spouse” until 
September 2, 2016.

In In Re:  Kluck, 123 AFTR2d 2019-2234, a Wisconsin Bank-
ruptcy Court found that an annuity is protected in bankruptcy 
as a retirement benefit under state law where the distribution 
can only be made on account of age or death.

In In Re:  Jones, 123 AFTR2d 2019-1507, an Illinois Bank-
ruptcy Court held that an IRA remained protected in bank-

ruptcy despite being commingled shortly before the filing of 
the bankruptcy with non-retirement funds for the up to 60 day 
period permitted under law.

In In Re:  Yerian, 123 AFTR2d 2019-________, the Eleventh 
Circuit Court of Appeals agreed with a Florida Federal District 
Court and declined to protect an IRA in bankruptcy when there 
had been self-dealing and the IRA had purchased a condo-
minium and cars for personal purposes.

In Estate of Kollsman v. Commissioner, 123 AFTR2d 2019-
2296, the Ninth Circuit Court of Appeals agreed with the Tax 
Court which had accepted most of the testimony of the expert 
witness for the IRS regarding the value of a painting, the Court 
noting that the expert for the estate gave a value of one-fifth of 
the ultimate sales price one year later and rejecting the argument 
that there was a surge in prices for Old Masters during the year.

In United States v. Johnson, 123 AFTR2d 2019-565, the Tenth 
Circuit Court of Appeals reversed a Utah Federal District Court 
and determined that a state statute of limitations restricting 
claims against third party beneficiaries of an estate to six years 
was not applicable to claims by IRS which enjoys a ten year 
limitations period under federal law.

In Revenue Procedure 2019-19, IRS expanded the Self-Correc-
tion Program (SCP) to allow more corrections to operational 
errors and inadequate documents without having to go through 
the Voluntary Correction Program (VCP).

In Chief Counsel Advice 201926013, IRS stated that an elec-
tion to use alternate valuation date is negated when an audit 
concludes that the date of death combined liability for estate 
and generation skipping tax is lower.

BUSINESS

In Petersen v. Commissioner, 123 AFTR2d 2019-699, the Tenth 
Circuit Court of Appeals agreed with the Tax Court that stock 
in an ERISA trust is deemed to be owned by the beneficiaries 
for purpose of the related party rule which denies a deduction to 
an accrual basis payor for amounts owed to a related party until 
such time as amounts are includable in the recipient’s income.

In Estate of Ronning v. Commissioner, TC Memo 2019-38, 
the Tax Court declined to allow expenses beyond the limited 
deductions allowed by IRS where a developer kept haphazard 
records.
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In Cooney v. Commissioner, TC Summary Opinion 2019-
10, the Tax Court rejected a contemporaneous mileage log 
by a taxpayer as insufficient where a majority of the entries 
failed to show specific times and places of travel; in Burden 
v. Commissioner, TC Summary Opinion 2019-11, the Tax 
Court disallowed most business expenses of a pastor who had 
“substantiation” limited to a mileage log that was necessarily 
not contemporaneous (he claimed that he drove two round trips 
in one year to the Dominican Republic).

In Zhou v. Commissioner, TC Summary Opinion 2019-6, the 
Tax Court found that a couple maintained contemporaneous 
mileage records for management of their investment proper-
ties and allowed transportation expense but disallowed most 
other deductions for failure to supply the required documenta-
tion and/or proof that it was a business rather than a personal 
expense.

In Syzygy Insurance Company, Inc. v. Commissioner, TC 
Memo 2019-34, the Tax Court again struck down use of a cap-
tive insurance arrangement for lack of distribution of the risk.

In Cavanaugh v. Commissioner, 123 AFTR2d 2019-1279, the 
Fifth Circuit Court of Appeals agreed with the Tax Court that 
payments by an S corporation to settle a wrongful death claim 
by the family of the girlfriend of the CEO and sole stockholder 
for a cocaine overdose while on vacation were nondeductible as 
they did not arise in connection with profit-making activities.

In Ferguson v. Commissioner, TC Memo 2019-40, the Tax 
Court reviewed a settlement payment by a contractor deducted 
on a Schedule C and determined that the source of the claim 
was alleged mistakes by each of two controlled entities, one of 
which recorded the check as a loan payable to the contractor 
individually, allowing a 50 percent deduction for a constructive 
payment by the entity recording the payable but allowing the 
other 50 percent of the settlement to be deducted only as an 
employee business expense.

In Hawk v. Commissioner, 123 AFTR2d 2019-1822, the Sixth 
Circuit Court of Appeals agreed with the Tax Court that owners 
of a C corporation that became a “shell” after an asset sale had 
transferee liability when they sold the stock to an unrelated 
company and the corporate taxes never got paid.

In Meruelo v. Commissioner, 123 AFTR2d 2019-1784, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court 
that intercompany loans among various business entities partly 
owned by the taxpayer and an S corporation in which he had 
significant losses could not be used to the extent he was seeking 
to claim basis as the result of reclassifications of these loans as 
being from the taxpayer to the S corporation, the Court finding 

that the taxpayer could not establish a bona fide indebtedness 
running directly to the taxpayer.

In Frey v. Commissioner, TC Memo 2019-62, the Tax Court 
disallowed deductions of an individual claimed on a Schedule C 
for amounts earned as a stockbroker which he assigned to a de-
funct corporation with a net operating loss; he failed to consult 
with professionals “because of the cost” and attempted to rely 
on New Zealand law regarding assignment of income issues.

In Donoghue v. Commissioner, TC Memo 2019-71, the Tax 
Court found that horse breeding and racing activities were a 
hobby when the activity had made no profit in a single year, 
rejecting an argument by the taxpayers that the activity was 
in a startup phase for 27 years; in Sapoznik v. Commissioner, 
TC Memo 2019-77, the Tax Court found that horse showing 
activities were a hobby in the absence of a business plan and 
adequate records.

In Steiner v. Commissioner, TC Memo 2019-25, the Tax Court 
agreed with IRS that a couple who chartered their yacht only 
once during the three-year period that it was available for rent-
ing was not engaged in an activity operated for profit given the 
absence of a formal business plan and the lack of expertise.

In Slaughter v. Commissioner, TC Memo 2019-65, the Tax 
Court determined that amounts paid to an author for her name 
and likeness are subject to self-employment tax.

In Scott v. United States, 123 AFTR2d 2019-2186, a divided 
Eleventh Circuit Court of Appeals reversed and remanded a jury 
decision by a Florida Federal District Court which had found 
the daughter of the owner a responsible person who acted will-
fully in failing to pay over payroll taxes, the Court finding that 
the judge should have given an instruction to the jury that the 
statutory role of a corporate secretary is primarily ministerial in 
nature; in Dixon v. Commissioner, TC Memo 2019-79, the son 
of business owners who originally had ministerial responsibili-
ties but who subsequently took over day-to-day operations was 
found personally liable for all except two quarters of unpaid 
payroll taxes.

In Myers v. United States, 123 AFTR2d 2019-1782, the Elev-
enth Circuit Court of Appeals found a CPA who was chief 
financial officer of two companies owing payroll taxes to be 
personally responsible for the trust portion despite the parent 
company being receivership where the Small Business Admin-
istration was the receiver and a government agent allegedly 
told him not to pay the payroll taxes.
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In Letter Ruling 201917008, IRS refused to give tax exempt 
status to an organization providing financial aid to patients 
who could not afford their medical marijuana, noting that the 
activity is one in contravention of federal law.

In Letter Ruling 201918013, IRS determined that the issu-
ance of stock under an employee stock compensation plan 
with more restrictions on disposition of shares than that of the 
controlling shareholder did not create a second class of stock 
for the S corporation.

PROCEDURE

In United States v. Askins & Miller Orthopaedics, 123 AFTR2d 
2019-1921, the Eleventh Circuit Court of Appeals reversed a 
Florida District Court and allowed IRS to get an injunction 
against a business which has failed to withhold employment 
taxes for nine years, the Court holding that IRS had no adequate 
remedy at law and that the collectability of money is relevant 
to determining whether a legal remedy is adequate; the Courts 
are deeply divided on the issue.

In Taylor Lohmeyer Law Firm v. United States, 123 AFTR2d 
2019-1847, a Texas Federal District Court ruled that a law 
firm engaged in setting up foreign accounts, foreign trusts and 
foreign corporations could not avoid compliance with an IRS 
summons to produce names of clients, the identity of a client 
normally falling outside the attorney-client privilege unless it 
is the “last link” in an existing chain of incriminating evidence 
likely to lead to the client’s indictment. 

In Hunsaker v. United States, 123 AFTR2d 2019-________, 
an Oregon Federal District Court agreed with a Bankruptcy 
Court that a couple was entitled to damages for emotional 
distress caused by four IRS notices sent during the period of 
an automatic stay, the taxpayers citing migraines, appetite loss 
and stress.

In Roth v. Commissioner, 123 AFTR2d 2019-663, the Tenth 
Circuit Court of Appeals agreed with the Tax Court that re-
quired supervisory approval of a penalty assessment can occur 
at any time in the administrative process or during Tax Court 
litigation as long as it is concurrent with the “initial determina-
tion” of the penalty.

In United States v. Flume, 123 AFTR2d 2019-2211, a Texas 
Federal District Court found a failure to file FBAR returns 
to be willful, the Court noting the individual’s disingenuous 
testimony including setting forth that his reason for opening a 
Swiss bank account was the collapse of Lehman Brothers in 

the United States when it did not actually fold until three years 
after the Swiss account was opened.

In Park v. United States, 123 AFTR2d 2019-729, an Illinois 
Federal District Court held that decedent heirs under a revo-
cable trust becoming irrevocable at death are liable for the 
decedent’s FBAR penalty; the Court also held that the new 
higher statutory penalties were applicable though the regula-
tion promulgated unto prior law with a lower penalty had not 
been updated.

In Dewees v. United States, 123 AFTR2d 2019-1454, the 
District of Columbia Circuit Court of Appeals agreed with the 
District Court that the FBAR penalty did not violate due process 
(5th Amendment) or equal protection (14th Amendment) and 
was not an excessive fine (8th Amendment).

In In Re:  Cousins, 123 AFTR2d 2019-1474, a Louisiana Bank-
ruptcy Court determined that the individual shared responsibil-
ity payment is a tax and not a penalty; in In Re:  Bailey, 123 
AFTR2d 2019-2003, a North Carolina Bankruptcy Court found 
that the shared responsibility payment is a penalty.

In Harper v. United States, 123 AFTR2d 2019-657, a Califor-
nia Federal District Court held that it did not have jurisdiction 
to consider a couple’s claim for refund when IRS denied the 
original claim for failure to adequately set forth the factual basis 
of their position, providing supporting documents to IRS only 
after denial of the claim.

In Kearse v. Commissioner, TC Memo 2019-53, the Tax 
Court indicated that IRS Appeals abused its discretion in not 
producing direct proof of mailing of a Notice of Deficiency to 
the proper address when both proper mailing and receipt were 
challenged by the taxpayer.

In Baldwin v. United States, 123 AFTR2d 2019-619 the Ninth 
Circuit Court of Appeals reversed a California Federal District 
Court and acquiesced in a 2011 retroactive regulation that re-
quired direct proof of timely mailing and/or delivery and threw 
out the common law “mailbox rule” which allowed entry of 
circumstantial evidence; the Courts were deeply divided prior 
to the regulation.

In Williams v. Commissioner, TC Memo 2019-66, the Tax 
Court found testimony of a taxpayer’s attorney to not be cred-
ible when he asserted he timely mailed a Tax Court Petition 
which arrived 36 days after the due date bearing no discernable 
postmark.
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In Timbron International Corporation v. Commissioner, TC 
Memo 2019-31, the Tax Court reiterated that it could not 
consider a Petition filed by a corporation whose powers were 
suspended by the state of incorporation unless the charter 
were reinstated during the 90-day period following the notice 
of deficiency.

In Romano-Murphy v. Commissioner, 152 TC No. 16, the Tax 
Court on remand from the Eleventh Circuit Court of Appeals 
threw out an assessment of the trust fund recovery penalty 
where IRS failed inadvertently to provide a pre-assessment 
Appeals conference despite the timely filing of a Protest as, 
per the Eleventh Circuit Court of Appeals, this is a statutory 
requirement.

In United States v. TJ Enterprises & Acoustical, Inc., 123 
AFTR2d 2019-2061, a Utah Federal District Court stated that 
an IRS tax lien applies to equitable ownership interests such 
as nominee or alter ego; however, it held that Utah law deter-
mines if the taxpayer has a property interest while federal law 
determines whether a federal tax lien can attach to the interest, 
finding here under the facts that no interest existed.

In Gold Forever Music, Inc. v. United States, 123 AFTR2d 
2019-1456, the Sixth Circuit Court of Appeals reversed a 
Michigan Federal District Court and found that royalties paid 
to a musical publishing company were not fixed in amount, 
thus a levy did not apply to future payments four years later 
(the owner was the co-author of a number of songs by the 
Supremes, Michael Jackson and Marvin Gaye among others). 

In United States v. Wilhite, 123 AFTR2d 201-________, the 
Tenth Circuit Court of Appeals agreed with a Colorado Federal 
District Court that IRS could force sale of an entire business 
where the delinquent individual was deemed to have only a 74 
percent interest, with IRS retaining that applicable percentage 
of the proceeds.

In Briley v. Commissioner, TC Memo 2019-55, a college-
educated wife was denied innocent spouse relief from her 
husband who went to prison for assaulting a police officer 
where she should have seen negative income and questioned 
the accuracy of the return.

In Francel v. Commissioner, TC Memo 2019-35, the Tax Court 
denied innocent spouse status to a dentist whose wife took funds 
from his medical practice, the Court stating that the unreported 
income was attributable to the husband as well as the wife; the 
Court noted that the wife moved back in with the husband after 
she got out of jail despite the practice obtaining a judgment 
against her for embezzlement.  

In Briley v. Commissioner, TC Memo 2019-55, the Tax Court 
denied innocent spouse relief to an estranged spouse who did 
not inquire as to a net operating loss carryforward shown on 
the return from expensing rather than capitalizing construction 
costs on a speculative property, the Court noting that a “reason-
ably prudent taxpayer” who was college educated would have 
questioned the accuracy of the return particularly because she 
believed that the construction company made money.

In In Re:  Hugger, 123 AFTR2d 2019-1426, a Ninth Circuit 
Court of Appeals Bankruptcy Appellate Panel agreed with an 
Arizona Bankruptcy Court that a debtor who filed too early to 
discharge income tax liabilities and was discharged could not 
set it aside and subsequently refile when the time period for 
discharge of tax debts had passed.


